
No. S212628

Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

BETWEEN:

ROLAND FRIEDRICH KRUGER, ROLAND KRUGER

FAMILY TRUST, HAGEN KRUGER, AND HAGEN
KRUGER FAMILY TRUST

PETITIONERS

AND:

WILD GOOSE VINTNERS INC., DUKE HOLDINGS

LTD., BANK OF MONTREAL, AND KUBOTA
CANADA LTD.

RESPONDENTS

APPLICATION RESPONSE

Application Response of: the Respondent, Wild Goose Vintners Inc. (the Application
Respondent”)

THIS IS A RESPONSE TO the Notice of Application of the Petitioners, dated June 8,2021.

Part 1: ORDERS CONSENTED TO

The Application Respondent consents to paragraph NIL of Part 1 of the Notice of Application.

Part 2: ORDERS OPPOSED

The Application Respondent opposes the granting of the order set out in paragraph 1 of the

Notice of Application.

ORDERS ON WHICH NO POSITION IS TAKENPart 3:

The Application Respondent takes no position on the granting of the orders set out in paragraph

[NIL] of Part 1 of the Notice of Application.
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Part 4: FACTUAL BASIS

The Current SituationA.

The Orders made in this proceeding on March 25,2021, are Orders that the Court can make

only in exceptional circumstances. They have the effect of shortening and severely impacting on

the right of defeasance, or equity of redemption, which is at the heart of the law relevant to the

enforcement of mortgages. See post

1.

2. The evidence presented, as predictive as much of is was, painted the picture of a hopelessly

insolvent company, whose assets were worth less than the secured encumbrances, which was

fundamentally unable to redeem those encumbrances, and which faced a cashflow crisis.

That evidence was presented through two Affidavits of Roland Kruger, portions of which

were inadmissible, some more glaringly than others

3.

Affidavit #J of Kruger, paras. 63 - 68 (particularly 63 and 67); and

Affidavit #2 of Kruger, paras. 6. 10, 12 & 13

Mr. Kruger’s views of a pending disaster may well have been sincerely held. Clearly he

expected the sales process to result in the stalking horse bid (assumption of all secured liabilities)

to be successful, and had made a side-deal to make that situation more palatable to the stalking

horse bidder.

4.

Affidavit #/ of Kruger, paras. 59 - 62

Certain of the evidence before the Court painting that picture was as follows:0.

The value of the tangible assets was about $9 million, with secured encumbrances

of over $11 million;

(a)

Petition to the Court, para. 26; and

AJfidavil #/ of Kruger, paras. 31 tfe 63
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(b) That assertion was bolstered by evidence that although the Application Respondent

had paid $12.25 million for the assets in August of 2019, much of that price

(representing good will) was the as yet unpaid vender take back mortgage, pursuant

to which the Receiver was appointed;

Affidavit #1 ofKruger, para. 5

(c) The business was unable to pay its payables as they came due, or to pay for bottling

the wine, from cashflows;

Petition to the Court. Legal Basis, paras. 8 & 9

(d) Payables and costs over the next month would exceed $400,000;

Petition to the Court,, paras. 32 30

(e) Expenses over April and May, not including Receiver’s fees, were estimated to be

$715,000;

Affidavit #y of Kruger. Ex. "EE'\ p. 372

(f) The business had cash on hand of only $37,000, existing payables of $196,000, and

imminently to be incurred payables of $200,000;

Affidavit #/ ofKruger, para. 44

(g) Bottling costs of $200,000 to $300,000 would come due in March and April;

Affidavit UJ of Kruger, para. 44. 45 & 47

That evidence, of course, was only predictive, but reality has turned out to be quite

different:

6.

The value of the assets is at least 40% higher than the $9 million ascribed to them

in the evidence submitted, which value, itself, may not include a proper valuation

of good will.

(a)
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(b) Total payables at the end of May were $67,000;

Affidavit #J of Ingram. Ex. “H”

Total payables as at June 17"', were $35,000, an apparent reduction ol'$60,000 from

the end of April;

(c)

Affidavit #J of Ingram, Ex. “H"

(d) Total expenses for April and May were $511,000;

Affiidavil #J of Ingram, Ex.

Those expenses included $47,000 in Receiver’s expenses;(e)

Affidavit HI ofIngram, Ex.

(0 Some expenses were covered by Receiver’s borrowings of $280,000, which were

repaid in full on June 9"‘ from cashflow;

Affidavit #7 of Ingram, Ex. "I

Working capital has increased from the middle of March by over $800,000, a 60%

increase from roughly $1.3 million;

(g)

Affidavit HI ofBowra, Ex. "B”.p. 9

Reality has turned out to be a very different than what was predicted.7.

B. The Sales Process

8. It was intended that the sales process would contemplate a sale as a going concern.

Paragraph 9 of Part 3 of the Petition reads as follows:

A receivership is the only meaningful way to preserve

enterprise value; a sale of the assets through foreclosure

would destroy any enterprise value in the winery, and leave
secured creditors with an unrecoverable shortfall.

(01204278;11
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9. A sale as a going concern, of course, permits realization of all assets, including good will,

unlike a simple asset sale. It was recognized that one of the Respondent’s principle assets

was, indeed, good will.

Petition to the Court, para. 26; and

Affidavit #y ofKruger, para. 37

10. Good will, in fact, is defined as the fair market value of the business as a going concern,

less the value of its tangible or hard assets.

Typically, going concern values, including good will, are determined by a calculation

whereby an appropriate multiplier is applied to EBITDA. That calculation requires, of

course, financial statements.

11.

12. The marketing of businesses is usually handled by specialized departments of major

accounting firms called Mergers and Acquisitions Departments. The marketing material

is designed to attract and interest lenders or investors to the business as a business.

Affidavit #} of Ingram. Ex. "A

The Receiver, in this case, opted to hire Cushman and Wakefield, a highly respected real

estate firm. That, and the fact that it is a Receiver that is selling the assets, has driven a

markedly different type of a marketing campaign.

13.

14. The Marketing Report, as laconic and brief as it is, is contained in a two-page schedule to

the Receiver’s First Report.

Receiver ’.v Fir.'it Report to Court. Schedule C "

15. It is difficult to tell from that Report what the various described efforts consisted of.

However, the Brochure referred to is attached to Affidavit #1 of Ingram, Exhibit “F”.

16. The ads in the Western Investor appear only to have been inserted for May and June,

despite what the Report says.

Affidavit tU of Ingram, Ex. "G"

(01204278;l(
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17. They all emphasize the Court ordered sale of the business.

A sales process such as this hinges on two factors:18.

The efforts to generate interest; and(a)

(b) The data room information.

19. The efforts to generate interest, where a review is possible, seem to be lackadaisical and

unimpressive. More significantly, however, the marketing efforts we can review are those

of a real estate sale, in liquidation, rather than a sale as a going concern, designed to achieve

full “enterprise value”.

20. The advertising contains none of the information that would be advanced to interest a

purchaser of the property in the business as a going concern.

Missing, for example, is:21.

(a) The winery does not have significant payables, so its cashflow is good;

Affidavit #/ of Kruger, para. 36

(b) It is a profitable business and is coming off its most profitable year ever;

Affidavit #y ofKruger, para. 40

It had experienced record sales in 2020, despite the pandemic.(c)

Affidavit #1 ofKruger, para. 40

The problem was compounded by the content and operation of the data room. Most

importantly, until very late, the data room did not even contain any third party prepared

financial statements.

22.
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23. Those are not only essential in order to apply a multiplier to EBITDA, they are essential to

anyone who would wish to obtain bank financing for the purchase. It is highly unlikely

anyone can pay $12 million without such financing.

24, BDO Dunwoody were the winery’s accountants. They indicated to the Application

Respondent and the Receiver they would not provide financials until the sum of $20,000

which was owed was paid to them. The Receiver, although empowered to borrow, and

although the cashflow permitted a payment of that amount (less than half of the

professional fees incurred in April and May) refused to pay for them. On April 8, 2021,

he emailed Robert Ingram refusing to pay for the financials. His attitude can best be

described as cavalier.

Affidavit U] of Ingram, Ex. “B

25. The Application Respondent then found the funds and paid BDO Dunwoody the amounts

required, who then produced financials, but they would not produce review financials, such

that the financials were Notice to Reader. Such financials do not give any confidence either

to investors or to lenders. They are not of much use.

On May 25'*', BDO Dunwoody advised they were not going to produce review financial

statements as the Receiver had not engaged them to do that.

26.

Affidavit #7 ofIngram. Ex. “D

27. Even the Notice to Reader Financial Statements were not included in the data room until

May 25'*', six days prior to the bid date.

Affidavit m of Ingram. Ex.

Significantly, the Limited Partnership’s financials, on which good will had been valued,

were not included in the data room at all.

28.

Affidavit #I of Ingram, Ex. "£"
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Some financial information was included. The cashflows, for example, were included. But

those were never updated, and they overstated two months expenses by more than

$200,000. There was no appraisal of the assets included. One now exists, which shows

the land and buildings to be worth $ f 0 million rather than $7.4 million.

29.

Affidavit #I of Ingram, Ex. “K”

The purchase price increased by $800,000 on May 25^^', six days prior to the bid date, due

to an adjustment of working capital.

30.

31. The result of all of these factors meant that the data room totally lacked, or lacked until the

last minute, information needed to value the business as a going concern (the ‘‘Enterprise

Value” referred to in the Petition).

32. The projected information which overstated expenses by over $200,000 over two months

was never corrected. The purchase price was increased by about $1 million six days prior

to bid dale. Perhaps not surprisingly, only two bids, less than 10% of interested parties

who signed a Confidentiality Agreement were received.

C. Facts as to Redemption

33. The Application Respondent has been assiduously seeking investors or refinancing. They

have received encouraging responses from a number of potential lenders, as set forth in

Affidavit #1 of Robert Ingram. The Application Respondent hopes, by the time of the

application returnable, to be able to refinance and/or redeem at least some if not all of their

encumbrances.

Part 5: LEGAL BASIS

OverviewA.

Like reasonable doubt in criminal law, the concept of the equity of redemption is the golden

thread running through the law of mortgages. SincQ North Vancouver v. Carlisle, 1992 CanLll

1726 (BC CA), it is settled law in British Columbia that a mortgage is a deed, with a right of

defeasance. That right is the equity of redemption. It is a concept that equity imposed upon

1.
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the parties to a mortgage, regardless of the wording of the contract between them, although

there is usually a contractual right as well.

CIBC Mtge. Carp. v. Burnham, 1986 CanLII 1032 (BC SC), paras. 9 & 1 1; and

355498 B.C. Ltd. v. Namu Properties, 1999 BCCA 0138

Schedule B Standard Mortgage Terms

The contractual right of defeasance is a separate contract between the parties, and is to be

strictly enforced, without importing into it the other terms of the mortgage.

2.

Moore v. North Pacific Fish Ltd., 1980 CanLII 630 (BC SC) p. 8

3. The equitable right to redeem imposed by equity even survives the pronouncement of Order

Absolute.

ADC re Cycling v. Cariboo Disposal Services (90) Ltd. et at,

2003 BCSC 710, paras. 19 & 23; and

Industrial Development Bank v. Thornhill. [1974]  2 WWR 57, p. 60

The granting of a vesting order, however, does absolutely extinguish the right to redeem.4.

F.B.D.B. V. F.J.H. Const. Ltd, 1988 CanLII 3004 (BC CA), para. 10, 11, 27 & 35

For that reason, there is a heavy onus on the Receiver, as an officer of the Court, and as the

proponent of a sale, to satisfy the Court that it has achieved the best price for the property in

all of the circumstances.

5.

Rayman Investments & Management Inc. v. Granville Island Hotel c£ Marina Ltd.,

1996 CanLII 2944 (BC SC) p. 6

6. When a sale comes before the Court for approval, the applicant is required to establish that the

sale is provident. Provident, itself, means judicious, prudent, and commonsensical.

Kokanee Mortgage MIC Ltd. v. 669655 B.C. Ltd., 2000 BCSC 2285, para. 34; and

Kokanee Mortgage MIC Ltd. v. 669655 B.C. Ltd., 2014 BCSC 458
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In addition, the applicant must establish that the Receiver has gone about finding a buyer in a

businesslike manner.

7.

Mission Creek Mortgage Ltd. v, Angleland Holdings Inc.. 2013 BCCA 281,

See also Kokanee

The Receivership Order and the Sales Process Order are certainly within the jurisdiction of the

Court, but should only be made in exceptional circumstances, and a consideration of whether

the circumstances are still exceptional should also inform the Court’s consideration of the

approval application, given the effect of the vesting order on the equity of redemption.

8.

Bank ofNova Scotia V. Mrazek, 1985 CanLll 507

9. The predictive circumstances Justifying the making of those Orders in the case at bar have

turned out not to be accurate, calling for particular vigilance in approving a sale.

10. The basic defect in the sales process was the lack of financial statements and inaccurate

financial information. Nothing could be more crucial

Although the Petitioner touted the process as being intended to preserve enterprise value, the

sale conducted was a liquidation.

The Receiver refused to pay for the financial statements, which are so key to an assessment of

fair market value of a going concern. When the Application Respondent paid for production

of the statements, the Receiver apparently refused to engage BDO Dunwoody to produce

Notice to Reader statements.

12.

As a result, the financial statements, as deficient as they were, did not appear in the data room

until May 25"’, six days before the bidding closed. Without such statements, a proper amount

of EBITDA and of enterprise value is impossible to determine, quite apart from a further

inability to seek financing for the purchase.

13.

The cashflow statements grossly overstated the expenses by over $200,000. $800,000 was

added to the purchase price six days before the bid date. The financial statements of the

Limited Partnership never were included in the data room and the Notice to Reader Financial

Statements weren’t posted until two months into the process.

14.
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In short, the financial information necessary to permit a calculation of fair market value and to

obtain conventional financing for a purchase were simply lacking. That may explain why only

two offers were received, out of all those who signed Confidentiality Agreements, a number

which is less than 10%

15.

16. The unhelpfully laconic Marketing Report from Cushman Wakefield, coupled with the

"advertising campaign" make it clear that the property was presented to prospective purchasers,

as not only a “Court Ordered Sale”, a phrase that elicits low offers, but as a liquidation sale,

not as a going concern. When those shortfalls were pointed out to the Receiver, it’s reply was

that the purchasers could do their due diligence.

Even for a liquidation sale, the information was inadequate. There was no appraisal evidence

and no indication of value other than the book value, which clearly was understated.

17.

The above may explain why, in fact, offers were forthcoming from only 6% of those who

signed Confidentiality Agreements.

18.

19. In all of the circumstances, the sale should not be approved.

B. Redemption

20. The Order of Mr. Justice Groves on March 25, 2021 constituted an attempt by the Petitioner to

limit the Application Respondent’s right of redemption. The right of redemption cannot be

limited in that way.

Re Bank ofMontreal v. Sam Richman Investments, 1973 CanLll 828 (ON SC) p. 2; and

Law and Equity Act, RSBC 1996, c. 253, s. 17

A mortgagee, who observes the proviso for redemption in the mortgage, is, at law, simply

entitled to redemption.

21.

Dhillon V. Jhutee, 1998 CanLll 5414 (BC CA) para. 15

The general law of redemption, and the inclusion of the phrase “liberty to apply” in the March

25'*’ Order, ensure that the Application Respondent still has a right of redemption. That right

is not lost until the actual vesting order is pronounced.

22.
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23. The Application Respondent says that their prospects in that regard are good. The “crisis”

circumstances, which launched the sale process, have turned out not to be accurate. As flawed

as the sales process was, it appears as if there may well be equity to preserve. The Application

Respondent should be afforded a fulsome period to seek refinancing.

24. The Applicant Respondent has been impaired in that search by the lack of financial statements.

There appears to be no financial risks for the winery over the next months. The fears expressed,

albeit inadmissibly in Affidavit #1 of Kruger, now seem fanciful in twenty twenty hindsight.

25. The company's financial performance is strong much stronger than ever predicted. The

companies should be afforded a full chance to exercise their fundamental right - that of

redemption.

26. As for the purchasers, and concerns as to the integrity of the sale process, the purchasers made

their offer completely aware that Court approval was required. But, even more importantly:

[37J Next, the appellant submits that the order of Mr. Justice

Shaw failed to uphold the integrity of the court-ordered sale

process. I accept the submissions of counsel for the

mortgagor and Ms. Smith that the fundamental purpose of

the sale approval application is to consider the best interests

of the parties who have a direct interest in the proceeds of

the sale, primarily the creditors. Counsel accedes that along
with the interests of the creditors the court will consider the

fairness of the process to prospective purchasers. However,

another important factor in maintaining the integrity of the

foreclosure process is protecting the owner's right to redeem

up until the time that the court makes an order for sale. As

Mr. Justice Shaw noted, the loss of any property to an owner

is of such importance that great care must be taken to see that

the property is not taken away if there is a serious proposal

of redemption that is put before the court. While the

appellant has made much of the time, effort and money that

it put into the property, it did so knowing that it was

purchasing property in foreclosure proceedings with all its
attendant risks...

Pollard V. Regional District of Central Okanagan, 2005 BCCA 159 (CanLlI)
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It is respectfully submitted that the application should be refused, not only due to the

deficiencies in the marketing of the business as outlined above, but to accord the Application

Respondent its right of redemption.

27,

Part 6: MATERIAL TO BE RELIED ON

Affidavit #2 of Roland Kruger made March 24, 2021;1.

2. Affidavit U1 of Robert Ingram made June 22, 2021;

Petition to the Court filed March 18, 2021;3.

4. Receiver’s First Report to Court filed June 8, 2021; and

Pleadings had and filed herein.5.

The Application Respondent estimates that the application will take 2 hours.

The Application Respondent has not filed in this proceeding a document that contains an address for
service.

ADDRESS FOR SERVICE

of the Application Respondent is:

Bridgehouse Law LLP

900 - 900 West Hastings Street
Vancouver, BC V6C IE5

Attention: H.C. Ritchie Clark, Q.C.

Fax number for service: 604-684-0916

E-mail for service: rclark@bridgehouselaw.ca

June 22, 2021Date:

licati^^iWespo ident.
H:C. RITCHIE CLARK, Q.C.
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