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COURT NO.B200193 

ESTATE NO.11-2636604 
VANCOUVER REGISTRY  

 

IN THE SUPREME COURT OF BRITISH COLUMBIA 
IN BANKRUPTCY AND INSOLVENCY  

 
IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF 

 
SNFW FITNESS B.C. LTD. 

 
NOTICE OF APPLICATION 

Name of Applicant: SNFW Fitness B.C. Ltd. (“SNFW”) 

To:  The Bowra Group Inc., in its capacity as Proposal Trustee of SNFW (the 
“Proposal Trustee”) 

And To: The Offices of the Superintendent of Bankruptcy  

And To: The Bank of Montreal, c/o its counsel  

And To: All other parties on the service list 

TAKE NOTICE THAT an application will be brought on behalf of SNFW before the presiding 

Judge in Chambers at the Courthouse, at 800 Smithe Street, Vancouver, B.C. on June 17, 2020 at 

9:00 a.m. (via telephone conference) or soon thereafter as counsel may be heard for the 

following Orders: 

Part 1: Orders Sought  

1. An Order extending the time for filing a proposal by SNFW from 11:59 p.m. on 

Wednesday June 17, 2020 to 11:59 p.m. on Monday, August 3, 2020. 

2. An Order extending the stay of proceedings from 11:59 p.m. on Wednesday, June 17, 

2020 to 11:59 pm on Monday, August 3, 2020.  

12-Jun-20

Vancouver



 2 

30639.150895.BGM.18250429.1 

Part 2: Factual Basis  

3. On April 3, 2020, SNFW filed a notice of intention (the “NOI”) to make a Proposal with 

the Office of the Superintendent of Bankruptcy with The Bowra Group Inc. being named 

as Proposal Trustee.   

4. By Order pronounced April 24, 2020, the time for SNFW to file a proposal was extended 

to June 17, 2020.  The subject application is for a further, that being the second, 

extension.   

Overview of SNFW’s business operations:  

(Proposal Trustee’s Second Report, paras. 6 - 12) 

5. SNFW was established though a merger in 2009 between Fitness World and Steve Nash 

Sports Clubs: 

(b) Fitness World was founded in 1959 by Henry Polessky.  At the time of the 

Merger in 2009, Fitness World was the largest fitness brand in Vancouver, BC, 

having 15 fitness clubs in the Lower Mainland of Vancouver, BC with over 

100,000 members; and 

(c) Steve Nash Sports Clubs was established in 2007 by Canadian basketball legend 

Steve Nash, and 24 Hour Fitness founders Mark Mastrov and Leonard Schlemm.  

At the time of the Merger with Fitness World, Steve Nash Sports Club was 

operating two full-service sports clubs in Vancouver, BC. 

6. Since the merger, SNFW has grown to operate 29 fitness facilities in BC, including 

locations in the Lower Mainland, Vancouver Island, and the Okanagan, with an 

additional two locations that had been scheduled to open in July, 2020.  

7. SNFW is licensed to use the “Steve Nash” name through a licensing agreement, which 

expires in 2027.  In addition, SNFW is a registered Franchisee of “UFC Gym” for three 

of its facilities, and the Franchisee of Crunch Fitness for two of its facilities.   
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8. SNFW also founded the British Columbia Personal Training Institute, which is a fully 

accredited personal training education program for prospective fitness trainers, which 

develops and certifies between 140 – 175 personal trainers annually.   

9. SNFW offers fitness facilities for personal use, fitness group classes, personal training 

and, in certain locations, mixed martial arts training. 

Financial Difficulties  

(Proposal Trustee’s Second Report, paras. 13 - 15) 

10. On March 17, 2020, SNFW issued a notice to all members that due to the Province of BC 

limiting gatherings of 50 people to slow the COVID-19 spread, all facilities were shut 

down effective immediately and that members would not be charged during the shutdown 

period. Accordingly, SNFW terminated all of its staff except for 6 key personnel.  SNFW 

typically employs around 1,300 individuals.   

11. The Board of Directors estimated that SNFW would require an equity injection of over 

$10 million to fund the costs during the COVID-19 shutdown period, working capital 

requirements and estimated operating losses to get to a break-even level after the 

COVID-19 restrictions are lifted. This assumes that: 

(b) Landlords are not paid and do not exercise any of their rights under their 

respective leases during the COVID-19 shutdown period; and 

(c) The COVID-19 shutdown ends in August 2020. 

12. Based on the analysis by the Board of Directors, it was determined that SNFW is not a 

viable business without a significant equity commitment and injection to fund COVID-19 

shutdown costs and operating losses for several months after restarting operations post 

COVID-19 shutdown. 
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Creditors  

(Proposal Trustee’s Second Report, paras. 16 - 18) 

13. SNFW has multiple authorized borrowing facilities from its secured creditor, the Bank of 

Montreal (“BMO” or the “Bank”), for approximately $38.8 million of which 

approximately $32 million has been drawn. 

14. As at April 3, 2020, per the SNFW records, the amount owed to unsecured creditors was 

approximately $3.4 million. This amount does not include any amounts owing to the 

various landlord’s with respect to April 1, 2020 rent that was not paid, employee 

severance, prepaid membership, and prepaid personal training amounts (or the unsecured 

shortfall that BMO is likely to realize from its claim noted above).   

The Sales Process 

(Proposal Trustee’s Second Report, paras. 24 – 29) 

15. SNFW’s insolvency is based upon a liquidation plan.   

16. On April 24, 2020, the SNFW obtained an order (the “Sales Process Order”) for 

approving a process for the sales and solicitation of the assets and undertakings of the 

company (the “Sales Process”).  

17. The Sales Process contemplates that the Proposal Trustee and the Financial Advisor, 

acting as agent on behalf of SNFW, and with the assistance of SNFW and the Proposal 

Trustee, shall conduct the Sales Process. In addition, the closing of any sale transaction 

may involve additional intermediate steps or transactions to facilitate consummation of 

such sale or investment, including additional Court filings.  

18. The Proposal Trustee engaged MNP Corporate Finance (“MNPCF”) to conduct the Sales 

Process, with original timing for the primary steps in Sales Process is suggested to be as 

follows: 

(b) By April 24, 2020 the Financial Advisor will be sending out teaser letters to the 

marketplace; 
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(c) By May 20, 2020, the qualified bidders will be determined, with further 

negotiation to select the successful bid by May 29th; 

(d) Within 5 business days of the successful bid being selected, a court date for 

approval will be sought, to be no later than June 15, 2020; 

(e) Closing will be 15 business days after court approval. 

19. On May 20, 2020, three offers were received, with a further party advising MNPCF that 

they required additional time to submit a bid. 

20. The bids received were evaluated and found to be unacceptable as presented. Under the 

discretion permitted by the Sales Process Order, the Proposal Trustee, BMO and SNFW 

extended the bid deadline to May 28, 2020, and requested that the parties who had 

submitted a bid, along with the party that required additional time, to re-submit, or 

submit, their bids.  

21. The four parties were advised that the bid selection would be extended to June 5, 2020. 

The Proposal Trustee, BMO and SNFW then required further time to evaluate the bids 

and the time to select a successful bid was further extended to June 8, 2020. 

Summary of Results 
(Trustee’s Second Report to Court, paras. 30 – 35) 

22. MNPCF conducted the Sales Process, as set out more fulsomely in the Proposal Trustee’s 

Second Report to Court, and selected a successful bidder. 

23. The successful bidder and SNFW are currently drafting a definitive purchase and sale 

agreement.  

24. The successful bidder is also setting up a new corporate structure, negotiating with 

landlords and BMO, confirming which intellectual property and licenses it wishes to have 

assigned to it, and determining how many employees to whom it can offer employment.   

25. The transaction contemplated in the accepted bid, as will be reflected in the final 

definitive documents, will be the subject of a later application for court approval and a 

vesting order. 
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Status of Proposal 
(Trustee’s Second Report to Court, paras. 36 – 41) 

26. As set out above, SNFW requires an extension of time to complete the contemplated sale 

of assets.  

27. It is unlikely to make a proposal to its creditors, given the results of the Sales Process and 

that the realization will be insufficient to pay out BMO’s secured debt. 

28. The Proposal Trustee and BMO support the extension of the stay of proceedings and the 

Proposal Trustee believes that the Sales Process offers a better recovery for creditors, 

including specifically certain classes of unsecured creditors, than a liquidation in 

bankruptcy.  Specifically: 

(b) The successful bidder has indicated that they will honour SNFW prepaid 

memberships and SNFW prepaid personal training sessions credits at their fitness 

facilities, and are working on the terms for doing so; 

(c) Depending upon the locations that can be re-opened, it is anticipated that 

approximately 65% of SNFW former employees will be offered employment; and 

(d) The majority of the landlords, subject to mutually agreed upon terms, will have a 

long term tenant rather than be faced with vacant premises in which are uncertain 

times due to COVID-19. 

29. Accordingly, SNFW seeks an order extending the time to file a proposal and the stay of 

proceedings. 

Part 3: Legal Basis  

Extending the Time for Filing a Proposal and the Stay of Proceedings  

30. In seeking an extension of time to file the Proposal, SNFW relies on section 50.4(9) of 

the Bankruptcy and Insolvency Act, which provides as follows: 

(a) The insolvent person may, before the expiration of the thirty day period 

mentioned in subsection (8) or any extension thereof granted under this 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html?autocompleteStr=bankruptcy&autocompletePos=1#sec50.4subsec9
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subsection, apply to the court for an extension, or further extension, as the case 

may be, of that period, and the court may grant such extensions, not exceeding 

forty-five days for any individual extension and not exceeding in the aggregate 

five months after the expiration of the thirty day period mentioned in subsection 

(8), if satisfied on each application that 

(i)  the insolvent person has acted, and is acting, in good faith and with due 

diligence; 

(ii)  the insolvent person would likely be able to make a viable proposal if the 

extension being applied for were granted; and 

(iii)  no creditor would be materially prejudiced if the extension being applied 

for were granted. 

31. In order to obtain an extension, the debtor must prove the required elements set out under 

s. 50.4(9) on a balance of probabilities.  

Heritage Flooring Ltd. (2004), 3 C.B.R. (5th) 60 (N.B.Q.B.) at para. 31 

2004 NBQB 168 (CanLII), 

32. However, in determining whether the elements have been satisfied, an objective standard 

must be applied. “In other words, what would a reasonable person or creditor do in the 

circumstances”.   

Cantrail Coach Lines Ltd. (2005), BCJ No. 552 (S.C.) at para. 11 

2005 BCSC 351, 

33. SNFW acknowledges that it is unlikely to file a proposal, however, the proposal 

proceedings still have value to the class of creditors who would otherwise benefit from 

one being filed.  Specifically, the employee, pre-paid clients, and landlords.  The 

requirement under s. 50.4(ii) is whether the company “would be able to” file a viable 

proposal.    While there does not appear to be a clear line of authorities, there are 

instances where a liquidating proposal under the BIA has been undertaken. For example: 

(a) Little Tree Farm Ltd., 1997 CanLii 12402 (ON SC) 

https://www.canlii.org/en/nb/nbqb/doc/2004/2004nbqb168/2004nbqb168.html
https://www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc351/2005bcsc351.html
https://www.canlii.org/en/on/onsc/doc/1997/1997canlii12402/1997canlii12402.html?searchUrlHash=AAAAAQAmICJsaXF1aWRhdGluZyBwcm9wb3NhbCIgYW5kIGJhbmtydXB0Y3kAAAAAAQ&resultIndex=2
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(b) Danier Leather, 2016 ONS 1044 where a SISP was approved under an NOI, for 

an admitted liquidation plan, where it was preferable to consummate the sale in 

proposal proceedings rather than a bankruptcy in similar circumstances, including 

that if there was bankruptcy and a shut down of the various leased locations, it 

would face substantial landlord claims that could not be satisfied.   On the timing 

of the SISP an extension would have been necessary.  At paragraph 39, the court 

specifically commented that the sale process allowed for a sale as a going 

concern, which would be more beneficial than a bankruptcy/liquidation sale 

which could not.   

 

34. In this respect, the Alberta courts seem reluctant to endorse a liquidating proposal, 

whereas the Ontario Courts will and, in doing so, has pointed to the authorities where it 

has been recognized that the CCAA, which more typically sees liquidation plans, is an 

analogous restructuring statute to the proposal provisions of the BIA, Re Ted Leroy 

Trucking [Century Services] Ltd., 2010 SCC 60 at para 24; Re Indalex Ltd., 2013 SCC 6 

(CanLII), [2013] 1 S.C.R. 271 at paras. 50-51.  The BC Courts do not appear to have 

expressed an opinion on the issue.   

35. In one Ontario decision where an extension of time was sought under s. 50.4(9) where 

there would only ever be a liquidating proposal, similarly with a shortfall to BMO as the 

primary security creditor, the extension was not granted.  However, that was because 

BMO opposed and brought a cross application to appoint a receiver to complete the sale 

transaction.   Notably, the court did not indicate that the extension could not otherwise be 

made because the assets were being liquidated under a SISP– rather was just more 

appropriate that a receiver be appointed given BMO’s position.   

Bank of Montreal v. Trent, 2005 CanLii 25628 (ONSC) 

36. Accordingly, while SNFW could arguably file a liquidating proposal, given the interests 

of the parties and that the material benefits to the unsecured creditors are being realized 

from the purchaser directly, filing a liquidating proposal would be an unnecessary step.   

37. Similarly, having SNFW deemed bankrupt before the sale is closed also adds 

unnecessary costs, including potential costs and liability to the Proposal Trustee who 

https://www.canlii.org/en/on/onsc/doc/2016/2016onsc1044/2016onsc1044.html?searchUrlHash=AAAAAQAmICJsaXF1aWRhdGluZyBwcm9wb3NhbCIgYW5kIGJhbmtydXB0Y3kAAAAAAQ&resultIndex=17
https://www.canlii.org/en/ca/scc/doc/2010/2010scc60/2010scc60.html
https://www.canlii.org/en/ca/scc/doc/2010/2010scc60/2010scc60.html#par24
https://www.canlii.org/en/ca/scc/doc/2013/2013scc6/2013scc6.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc6/2013scc6.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc6/2013scc6.html#par50
https://www.canlii.org/en/on/onsc/doc/2005/2005canlii25628/2005canlii25628.html?searchUrlHash=AAAAAQAmICJsaXF1aWRhdGluZyBwcm9wb3NhbCIgYW5kIGJhbmtydXB0Y3kAAAAAAQ&resultIndex=5
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would then have the assets vested to it, and would have direct obligations and liabilities 

as a result.   

38. Nonetheless, the proposal process is achieving the objectives given that it is providing for 

a more beneficial recover, that being one that provides for a going concern sales process, 

similar to the situation in Danier Leather, as noted above. 

39. SNFW submits that s. 50.4(9)(ii) should be interpreted broadly  – that being whether they 

“would be likely able to” file a liquidating proposal, not that they state that they will.   

40. As noted above, the answer to whether SNFW would be able to is yes - if they had to in 

order to prevent a deemed bankruptcy, SNFW could file a liquidating plan that provides 

for the distribution of proceeds of sale in accordance with the Act, and that the unsecured 

creditor class will then realize the benefits as offered by the purchaser and noted above. 

41. However, SNFW wishes to be entirely transparent that it would prefer not to file such a 

proposal, or be deemed bankrupt at this point, as neither is necessary to complete the 

sales process and bring the benefit to the unsecured class of creditors.   

42. Similarly, if, no extension is granted, a premature bankruptcy will similarly provide less 

recovery, with further costs being incurred by a proposal trustee having to take 

possession of assets.  

43. More importantly, the party most affected by the process, BMO, would be materially 

prejudiced if the process was ended and a bankruptcy were to occur.  

44. Material prejudice, the third point as set out in s. 50.4(9), is generally considered from the 

opposite viewpoint, namely that no party is being materially prejudiced.  However, such 

prejudice is noted to be an objective prejudice as opposed to a subjective one, and one 

where the balancing the prejudice of the parties in getting the extension versus not getting 

the extension is made: 

12. … In other words, it refers to the degree of the prejudice 
suffered vis a vis the indebtedness and the attendant security and 
not to the extent that such prejudice may affect the creditor qua 
person, organization or entity. 
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13. In Re Acepharm Inc., the Court refused to lift a stay under 
s. 69.4 of the BIA as the moving party pleaded subjective 
prejudice, which did not constitute material prejudice. At 
paragraph 10 the Court cited with approval the following passage 
from Honsberger, Debt Restructuring, at 8-44: 

What amounts to material prejudice must be decided on a 
case-by-case basis. It is a broad concept … the 
Bankruptcy Court being a court of equity must 
consider the impact of a stay on the parties. This will 
involve the weighing of the interest of the debtor against 
the hardship incurred on the creditor. This has been 
referred to as the “balance of hurt” test. 

[emphasis added] 

Lockhart Saw Ltd., [2007] NBJ No. 94 (N.B.Q.B.) at para. 12-13 

2007 NBQB 93 (CanLII), 

45. As further noted, there is a distinct difference between being prejudiced and being 

“materially prejudiced”: 

22 There is no doubt that Volvo has been prejudiced by the 
circumstances which have befallen Cantrail and befallen Volvo as 
a secured creditor. The Act in and of itself, and the possibility of a 
proposal, does create simple prejudice by staying the obligations of 
a person attempting to make a proposal during the period of time 
which the proposal is being formulated. There is no evidence 
before me of anything other than the normal or perhaps average 
prejudice to Volvo. There is no evidence of substantial prejudice or 
considerable prejudice. There is no evidence that in not being 
allowed to realize their security at this time that there is, for 
example, reduced security or, for example, that there are buyers 
out there for these assets they wish to seize under their security 
who will not be around once the proposal has had its opportunity to 
succeed or fail, once it has been completely formulated and 
presented to creditors. There is no worse case scenario for Volvo if 
the proposal is allowed to run a reasonable course. In my view, 
there is no evidence on which Volvo can rely to show that it has 
been materially prejudiced. 

Cantrail Coach Lines, supra, at para. 22 (page 23-24) 

2005 BCSC 351, 

https://www.canlii.org/en/nb/nbqb/doc/2007/2007nbqb93/2007nbqb93.html
https://www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc351/2005bcsc351.html


 11 

30639.150895.BGM.18250429.1 

46. More recently, this Court has had an opportunity to revisit the findings of Master Groves, 

as he then was, in Cantrail, specifically where a creditor seeks in a cross application to 

have the proposal annulled. In Andover Mining Corp., Mr. Justice Steeves considered the 

competing sections and whether or not one has paramountcy over the other.  While, in the 

case at bar, there is no such competing application, Andover confirmed that Cantrail 

remains good law.    

Andover Mining Corp. (Re), 2013 BCSC 1833 
 2013 BCSC 1833 

 
47. Here there is no evidence of prejudice if the extension is granted, however there is 

prejudice if it is not. 

48. Applying those considerations to the facts set out in Part 2 above, SNFW submits that it 

has met the test set out in s. 50.4(9), that: 

(b) SNFW has acted, and continues to act, in good faith and with due diligence; 

(c) SNFW could make a viable liquidating proposal if the extensions being applied 

for were granted, even though it does not intend to do so as it ultimately will 

provides no benefit over and above the benefit of the continuation of the proposal 

process solely to complete the sales transaction; and 

(d) no creditor would be materially prejudiced if the extensions being applied for 

were granted. 

49. Accordingly, SNFW submits that it is appropriate to grant the order extending the time 

for filing a Proposal and the order extended the stay of proceedings.  

Part 4: Material To Be Relied On 

50. Trustee’s Second Report to Court 

The applicant(s) estimate(s) that the application will take 30 minutes. 

 This matter is within the jurisdiction of a Master. 

 This matter is not within the jurisdiction of a Master, as it involves inherent 
jurisdiction. 

https://www.canlii.org/en/bc/bcsc/doc/2013/2013bcsc1833/2013bcsc1833.html
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TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If you wish to respond 
to this Notice of Application, you must, within 5 business days after service of this Notice of 
Application or, if this application is brought under Rule 9-7, within 8 business days after service 
of this Notice of Application: 

(a) file an Application Response in Form 33, 

(b) file the original of every affidavit, and every other document, that 

(i) you intend to refer to at the hearing of this application, and 

(ii) has not already been filed in the proceeding, and 

(c) serve on the applicant 2 copies of the following, and on every other party of 
record one copy of the following: 

(i) a copy of the filed Application Response; 

(ii) a copy of each of the filed affidavits and other documents that you intend 
to refer to at the hearing of this application and that has not already been 
served on that person; 

(d) if this application is brought under Rule 9-7, any notice that you are required to 
give under Rule 9-7(9). 

Dated at the City of Vancouver, in the Province of British Columbia, this 12th day of June, 2020. 
 

 

 
Lawson Lundell LLP  
(Kimberley A. Robertson) 
Solicitors for SNFW 

 
This Notice of Application is filed by the law firm of Lawson Lundell LLP, whose place of 
business and address for delivery is 1600 – 925 West Georgia Street, Vancouver, British 
Columbia, V6C 3L2. 
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To be completed by the court only: 
Order made 

 in the terms requested in paragraphs             of Part 1 of this Notice of Application 

 with the following variations and additional terms: 

 ____________________________________________________________ 

 ____________________________________________________________ 

Date:  
Signature of Judge Master 

 

APPENDIX 

The following information is provided for data collection purposes only and is of no legal effect. 

THIS APPLICATION INVOLVES THE FOLLOWING: 

 Other –Bankruptcy Matter 
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IN BANKRUPTCY AND INSOLVENCY 

 
IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF 

 
SNFW FITNESS B.C. LTD. 

 

 

 

 
NOTICE OF APPLICATION 

 

 

 

Barristers & Solicitors 
1600 Cathedral Place 

925 West Georgia Street 
Vancouver, British Columbia 

V6C 3L2 
Phone: (604) 631-9145 

Attention: Kimberley A. Robertson 
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