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I. THE APPLICATION 

1. Pursuant to an Order of the Court of Queen's Bench of Alberta granted May 22, 2020 (the 

"Receivership Order"), The Bowra Group Inc. was appointed as trustee under the 

Builders' Lien Act, RSA 2000 c. B-7 as amended (the "BLA") and receiver manager (the 

"Receiver") of all current and future assets, undertakings and properties of every nature 

and kind whatsoever of Destiny Bioscience Global Corp. ("Destiny Global"), and Destiny 

Biotech Inc. ("Biotech") (collectively "Destiny" or the "Companies"). 

2. The Receiver applies to this Court for an Order: 

a. Approving the activities of the Receiver and the sales process as outlined 
in the Second Report; 

b. Approve the Receiver's interim statement of receipts and disbursements 

for the period May 22, 2020 to November 4, 2020; 

c. Approving the sale of the Companies' assets to Caza Financial Inc ("Caza") 

pursuant to the terms set out in the Caza Offer and any resulting Asset 

Purchase Agreement ("APA"), authorizing the Receiver to execute the 

APA, and vesting in Caza all right, title, and interest in the Companies' 

assets free and clear of all Claims (as defined in the proposed form of 

Order) and clearing the leasehold and freehold titles of each of the Nisku 

and Leduc Projects of all registered builder's liens ("Liens") and certificates 

of lis pendens ("CLP's") registered in furtherance of enforcement thereof; 

d. Temporarily sealing the Confidential Appendices; and 

e. Obtaining any further direction that the Court provides. 

II. FACTS 

3. The facts are generally set forth in the Second Report which should be read in conjunction 

with this Brief. 

III. ISSUES 

4. This Brief addresses the following subjects: 

a. Whether the Court should approve the Offer of Caza in the circumstances; 
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b. The authority of the Court to discharge all Liens and CLP's in furtherance 

thereof; and 

c. The authority of the Court to direct a temporary sealing of the Confidential 

Appendices. 

IV. LAW AND ARGUMENT 

A. APPROVING THE SALE 

5. The Receiver was granted, without imitation, the following powers pursuant to the 

Receivership Orders filed May 22, 2020: 

a. To take possession of and exercise control over the Property of the 

Companies, and any and all proceeds, receipts and disbursements arising 

out of or from the Property; 

b. To engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties; 

c. To market the Property, including advertising and soliciting offers in respect 

of the Property or any part or parts thereof and negotiating such terms and 

conditions of sale as the Receiver in its discretion may deem appropriate; 

d. To sell, convey and transfer the Property with the approval of this Court; 

and 

e. To apply for a vesting order to convey the Property or any part or parts 

thereof to a purchaser or purchasers thereof, free and clear of any liens or 

encumbrances affecting such Property. 
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6. The applicable test for a sale of assets by a receiver is set out in the leading case of Royal 

Bank v. Soundair Corp), where the Court held that when reviewing a proposed sale of 

assets by a Receiver this Honourable Court is to consider: 

a. whether the receiver has made a sufficient effort to obtain the best price 
and has not acted improvidently; 

b. the interests of all the parties; 

c. the efficacy and integrity of the process by which offers have been 
obtained; and 

d. whether there has been unfairness in the working out of the process. 

7. The Alberta Court of Appeal has recently affirmed the Soundair test as the correct test on 

an application to approve a sale conducted by a Receiver2. 

(i) Sufficient Effort to Receive the Best Price and Acting Providently 

8. When dealing with the property subject to a receivership, the Receiver's duty is not to 

obtain the best price possible for the property, but to do everything reasonable in the 

circumstances to obtain the best price3. 

9. When deciding whether the Receiver had acted providently, the Court should examine the 

conduct of the Receiver in light of the information the receiver had when it agreed to accept 

an offer. The Court should be very cautious before deciding that the Receiver's conduct 

was improvident based upon information which has come to light after it made its decision. 

If the Court were to reject the recommendation of the Receiver in any but the most 

exceptional circumstances, it would materially diminish and weaken the role and function 

of the Receiver's. 

10. Prices contained in other offers submitted to the Receiver only have relevance if they show 

that the price contained in the offer accepted by the Receiver was so unreasonably low 

as to suggest the Receiver was improvident to accept the offers. 

1 Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.) at para. 16. ("Soundair") [TAB 1] 
2 Pricewaterhousecoppers Inc. v. 1905393 Alberta Ltd. 2019 ABCA 433 at para. 12 [TAB 2] 
3 Skyepharma PLC v. Hyal Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87 (Ont. S.C.J. [Commercial 
List]) at para. 4 [TAB 3] 
4 Soundair, at para. 21 [TAB 1] 
5 Soundair, at para. 30 [TAB 1] 
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(ii) The Interests of the Parties 

11. The Court's primary concern when reviewing the interests of the parties should be the 

interests belonging to the creditors of the debtors. 

(iii) The Efficacy and Integrity of the Process 

12. This Court is not required to scrutinize every element of the process by which the Receiver 

reached its decision to accept the offer'. 

13. The Court must also exercise extreme caution before it interferes with the process adopted 

by the Receiver. It is important that prospective purchasers know that, if they are acting in 

good faith, bargain seriously and enter into an agreement with the Receiver, the Court will 

not lightly interfere with the commercial judgment of the Receiver to sell the asset to the 

purchasers. 

Soundair at para. 46 [TAB 1] 

14. When dealing with the property of the debtor, this Honourable Court should assume that 

the Receiver has acted properly unless the contrary is clearly demonstrated9. 

(iv) Unfairness in the Process 

15. If the Receiver has acted reasonably, prudently, fairly, and not arbitrarily, it is only in 

exceptional circumstances that the Court will find the sale process unfair and proceed 

contrary to the recommendation of the Receiver10. 

(v) Application 

16. The process undertaken by the Receiver to sell the Property of Destiny is outlined in 

paragraphs 26 to 37 of the Second Report. 

17. The Receiver utilized the services of Colliers International ("Colliers") after a competitive 

bid process for the provision of those services all of which was outlined in the Receiver's 

6 Soundair, at paras. 39-40 [TAB 1] 
7 Crown Trust Co. et al. v. Rosenberg et al. (1986), 60 O.R. (2d) 87 (Ont. H.C.) at pg. 548 ("Crown Trust") 
[TAB 4] 
8 Soundair at para. 46 [TAB 1] 

9 Soundair at para. 14 [TAB 1] 
19 Crown Trust at pg 548 [TAB 4] 
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First Report. The Colliers proposal is Confidential Appendix 1. The marketing brochures 

are found at Appendix F. 

18. The bid deadline was set four 4:00 PM, Thursday October 15, 2020 (the "Bid Deadline"). 

19. As of the Bid Deadline, the Receiver received four offers for the purchase of the 

Companies' assets. The Receiver notes that one of these offers included various options 

from the same prospective purchaser. The offers consisted of two en bloc offers and two 

piecemeal offers. One of the piecemeal offers was the one which included various options 

from the same prospective purchaser. 

20. The Receiver proposed a second round of offers to both parties who had submitted en 

bloc offers with a second bid deadline of Monday, October 19, 2020. Both parties 

resubmitted the same en bloc offers as at the second bid deadline. 

21. The Caza offer was not accompanied by a deposit on either of the bid deadlines as 

required by the Receivers form of Offer and Terms and Conditions. Caza has however 

submitted a deposit of $1,250,000 as of October 23rd, 2020 and added a further sum of 

$250,000 to their deposit on October 26, 2020. 

22. A summary of the offers received, and copies of the offers are found at Confidential 

Appendix 2. 

23. Based on the Receiver's review and analysis of the offers received, the Receiver believes 

the en bloc offer received from Caza is the highest and best offer. The Caza Offer includes 

the Nisku Facility lease and related improvements, Leduc Facility lease and related 

improvements, equipment and inventory. 

24. The Receiver and its counsel have had conversations with the Nisku and Leduc 

landlords. Subject to addressing builders' lien registrations against the freehold title to 

each parcel, the landlords have expressed a willingness have the leases assigned. This 

will be discussed in further detail in this Report under the heading "Builders' Liens". 

25. Colliers has informed the Receiver that they believe the Nisku and Leduc Facilities were 

exposed to the market sufficiently to generate the highest and best offer. A final marketing 

report provided by Colliers detailing the sales process and supporting the Caza Offer is 

found at Confidential Appendix 3. As a result, the Receiver believes the Caza Offer to 
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be reasonable given market conditions and will provide the greatest recovery to the 

Companies creditors and stakeholders. 

26. As of the date of this report, the Receiver has held various discussions with KV Capital 

Inc. ("KY') and SPL, the Companies' senior secured creditors, with respect to the Caza 

Offer. The Caza Offer is supported by both KV and SPL. 

27. The Receiver has drafted a form of APA related to the sale of the Companies' assets, and 

will be working with Caza to finalize the same. Pursuant to the APA, the Receiver's 

acceptance of the Caza Offer is conditional only upon Court approval of the Offer. The 

draft APA contemplates a closing date of December 16, 2020. 

28. The Receiver fully supports the approval of the Caza Offer and the pronouncement of the 

necessary Approval and Vesting Order for the following reasons: 

a. The Nisku and Leduc Facilities have been exposed to a wide and open 

market as a result of the extensive marketing efforts of Colliers, an 

experienced commercial brokerage, as detailed above. Although the 

properties were not formally appraised, the proposed purchase price is 

supported and considered fair and reasonable by Colliers and the Receiver 

given the current economic conditions; 

b. The sale process run was lengthy, fair and transparent to all potential 

purchasers; 

c. The Caza Offer is the highest and best offer received; 

d. the Receiver is of the opinion that closing the Caza Offer is in the best 

interests of the parties; 

e. the Receiver is of the opinion that further marketing of the assets included 

in the Caza Offer will not result in a better offer being received for them, 

especially since there is uncertainty in the real estate market due to the 

economic conditions in Alberta and the COVID-19 pandemic; and, 

f. Significant ongoing professional fees and carrying costs associated with 

the Receivership proceedings incurred in connection with the Nisku and 
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Leduc Facilities will diminish net recovery to creditors should the Caza 

Offer not be accepted. 

29. The Receiver understands that 2294868 Alberta Ltd. ("229"), the party who submitted the 

second en bloc offer ("229 Offer"), is still interested the assets of the Companies and is 

prepared to have their offer considered by this Honorable Court should Caza not be able 

to close within 30 days of Court approval. 

30. The Receiver anticipates it would file a Supplemental Report to Court at a later date with 

its recommendations in regard to the 224 Offer should the Caza Offer not complete. A 

Commercial List time slot has been booked on December 18, 2020 for this purpose if 

required. 

B. VESTING TITLE AND COURT AUTHORITY TO DISCHARGE ALL LIENS 

31. The Receiver was appointed in the instance under the provisions of the Bankruptcy and 

Insolvency Act" ("BIA") and as Trustee pursuant to s. 54 of the BLA. 

32. The issue on this application is not with respect to the ability of the Court to Grant investing 

order in relation to the property which is the subject of the receivership orders. The issue 

is whether, as part of this process, the Court has the jurisdiction to grant an order 

discharging the Liens and CLP's from the freehold titles to the land leased to Destiny. 

33. The issue is raise in part by the Nisku Landlord who has indicated concerns with the lease 

being assigned without the liens registered against the freehold being addressed. 

(i) The Issue Framed 

34. 718721 Alberta Ltd. ("718") and AAA Self Storage Depot Inc. ("AAA") (together the 

"Landlords") hold the fee simple interests in the Lands. The Lands are in turned leased to 

Destiny. 

35. Destiny made improvements to the Lands. It did not pay its prime contractor, Synergy 

Projects (Destiny) Ltd. ("SPDL" or "Synergy"). Subtrades and at least one other party with 

a direct contract with Destiny were also not paid. Liens were filed under the BLA against 

both the freehold interests of the Landlords and the leasehold interests of Destiny. 

11 R.S.C. 1985, c. B-3 
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36. As outlined in paragraphs 65 to 68 of the Second Report, allegations have been made by 

Lien claimants that the Landlords are "owners" under the provisions of the BLA. 

37. The following sections of the BLA are relevant for the purpose of framing the issue: 

1 (j) "owner" means a person having an estate or interest in land at whose 
request, express or implied, and 

(i) on whose credit, 

(ii) on whose behalf, 

(iii) with whose privity and consent, or 

(iv) for whose direct benefit, 

work is done on or material is furnished for an improvement to the 
land and includes all persons claiming under the owner whose rights 
are acquired after the commencement of the work or the furnishing 
of the material; 

6(1) Subject to subsection (2), a person who 

(a) does or causes to be done any work on or in respect of an 
improvement, or 

(b) furnishes any material to be used in or in respect of an 
improvement, 

for an owner, contractor or subcontractor has, for so much of the price of the 
work or material as remains due to the person, a lien on the estate or interest 
of the owner in the land in respect of which the improvement is being made. 
[Emphasis Added]. 

38. The Alberta Court of Appeal ("ABCA") has held that, to bring a person sought to 

be charged within the definition of "owner", the lien claimant must establish the 

following three elements13: 

a. it must be shown that the person has "an estate or interest" in the land; 

b. it must be shown that he has requested, expressly or impliedly, that the 

materials be furnished, or the work done; and 

12 BLA s.1(j) and s.6 [TAB 6] 
13 Royal Trust Corp of Canada v. Banged Construction Ltd., 1988 ABCA 58 [TAB 7] 
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c. it must be shown that at least one of the remaining elements is present: 

the work must have been done or the materials furnished on his credit, on 

his behalf, with his privity and consent or for his direct benefit. 

39. In terms of the contractual matrix, none of the Lien claimants have a direct contract with 

either Landlord. Only Destiny has contractual arrangements with the Landlords and those 

are leases. Only two of the Lien Claimants have contractual arrangements with Destiny: 

SPDL and Smart Grow Pros LLC ("Smart Grow"). The remaining lien claimants all appear 

to be subcontractors to either SPDL or sub subcontractors to subcontractors to SPDL. 

40. The contract matrix therefore looks like this: 

Landlords 

Destiny 

4-
SPDL 

171 

Subtrades 

I 
Smart 

Grow 

41. Based on Receiver's counsel's review of the evidence submitted to date, including 

questioning on affidavits proving lien submitted by each of SPDL and Modern Niagra 

Alberta Inc. the following is disclosed: 

a. The allegation is based on provisions of the leases which speak to approval 

of plans and language which makes the improvements the landlords' 

property at the end of the lease; 
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b. There is no evidence submitted to date which indicates that either landlord 

played any role in the process of construction; 

c. There is no indication in the leases or in the books and records of Destiny 

which indicates payment of tenant inducements to Destiny by either 

landlord; 

d. the existing contractual arrangements demonstrate that each of the Nisku 

and Leduc Projects appear to be solely for the benefit of Destiny as the 

owner of each; 

e. there is no evidence that any party other than Destiny requested and 

directed the work to be done; and 

f. the entity with originating contractual responsibility for payment for the work 

done was Destiny in respect of payments to each of SPDL and Smart Grow 

as illustrated above. 

42. The leases are found at Appendices L and M of the Second Report. The registration of 

Liens is considered a correctable breach of the Leduc lease (Paragraph 7.3.8 of the lease 

at appendix M) however there is no specific provision in the Nisku lease to this effect. 

However, it is clearly an issue to address in respect of the title to those lands and, in 

particular, the ability of the tenant, or a buyer of the tenant's interest, in respect of the 

ability to exercise the option to purchase the Nisku lands as set forth in Article 5 of the 

lease (Appendix L) which, if exercised, requires the Nisku landlord to provide clear title. 

43. The option to purchase goes with the lease and forms part of the Property of Destiny 

proposed to be conveyed. The freehold Liens are therefore a cloud on the Property to be 

addressed. 

(ii) Court's Jurisdiction to Vest and to Discharge the Liens 

44. The Receiver's request on this application is not to have the court decide these issues on 

the merits. Rather, the request is only to approve the proposed sale to Caza and provide 

an effective vesting order to allow the transaction to proceed while preserving rights in the 

proceeds. 
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45. The Ontario Court of Appeal has recently affirmed that s 24314 of the BIA provides 

jurisdiction to the court to authorize the receiver to enter into an agreement to sell property 

and in further of the furtherance of that power, to grant an order vesting the purchased 

property in the purchaser free and clear of all claims and encumbrances16. 

46. In Third Eye, the issue before the court was whether the Court had the jurisdiction to make 

a vesting order pertaining to certain mining claims free and clear of gross overriding royalty 

("GOR") claims of a related third party to the debtor and extinguish them from title to the 

lands which were the subject of the mining claims. 

47. In assessing whether to grant a vesting order which serves to extinguish rights, the Court 

set forth the following cascading analysis16: 

a. First, assess the nature and strength of the interest proposed to be extinguished. 

That, by itself, may be determinative; 

b. Next, has the interest holder consented to the vesting out of their interest either 

in the insolvency process or in agreements reached prior thereto; and 

c. Finally, if these factors prove inconclusive or ambiguous, the court may then 

engage in a consideration of the equities to determine if a vesting order is 

appropriate in the particular circumstances of the case. This would include 

considerations of prejudice and whether, among other things, the third party may 

be adequately compensated for its interest from the proceeds of sale. 

48. The Court does have the jurisdiction to effect the can therefore vest off third party interests 

in appropriate circumstances. 

49. Specifically, with respect to Liens under the BLA, the Court has jurisdiction in this case 

under each of s. 48(1)(c) and, given the Receiver's appointment as Trustee under the 

BLA, s. 54. The sections read as follows17: 

48(1) The court may, on application, order that the registration of a lien 
be removed from the title to the land concerned 

14 BIA, s. 243 [TAB 5] 
15 Third Eye Capital Corporation v. Dianor Resources Inc. 2019 ONCA 508 ("Third Eye") [TAB 8] 
16 Third Eye at pares. 102 — 110. 
17 BLA s. 48 and s. 54 [TAB 6] 
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(a) where security is given or payment is made into court for 

(i) the amount of the claim, 

(ii) the maximum amount for which the lien may properly attach 
under section 18(3) or a) or 23(3) or Lt_11. , or 

(iii) such lesser amount as the court determines, 

and any costs that the court may fix, 

(b) where the relevant lien fund has been paid out under this 
Act, or 

(c) on any ground not referred to in clause (a) or (b) as the court 
considers proper. 

54(1) At any time after a statement of claim has been issued to enforce a 

lien, any person interested in the property to which the lien attaches or 

that is otherwise affected by the lien may apply to the court for the 

appointment of a receiver of the rents and profits from the property 

against which the claim of lien is registered, and the court may order the 

appointment of a receiver on any terms and on the giving of any security 

or without security, as the court considers appropriate. 

(2) At any time after a statement of claim has been issued to enforce a 

lien, any person interested in the property to which the lien attaches or 

that is otherwise affected by the lien may apply to the court for the 

appointment of a trustee and the court may, on the giving of any security 

or without security, as the court considers appropriate, appoint a trustee 

(a) with power to manage, sell, mortgage or lease the property subject 

to the supervision, direction and approbation of the court, and 

(b) with power, on approval of the court, to complete or partially 

complete the improvement. 

(3) Mortgage money advanced to the trustee as the result of any of the 

powers conferred on the trustee under this section takes priority over all 

liens existing at the date of the appointment of the trustee. 

(4) Any property directed to be sold under this section may be offered for 

sale subject to any mortgage or other charge or encumbrance if the court 

so directs. 
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(5) The net proceeds of any receivership and the proceeds of any sale 

made by a trustee under this section shall be paid into court and are 

subject to the claims of all lienholders, mortgagees and other parties 

interested in the property sold as their respective rights may be 

determined. 

(6) The court shall make all necessary orders for the completion of the 

sale, for the vesting of the property in the purchaser and for possession. 

(7) A vesting order under subsection (6) vests the title of the property 

free from all liens, encumbrances and interests of any kind including 

dower, except in cases where the sale is made subject to any mortgage, 

charge, encumbrance or interest. 

[emphasis added] 

50. While not necessarily directly on point, Master Schlosser has noted that an application 

under s. 48 of the BLA to post funds in exchange for the discharge of Liens does not 

determine the rights of parties, it simply addresses a measure of the means to have liens 

removed18. 

51. In the circumstances of this case: 

a. the existing contractual arrangements demonstrate that each of the Nisku and 

Leduc Projects appear to be solely for the benefit of Destiny as the owner of each; 

b. there is no evidence that any party other than Destiny requested and directed the 

work to be done; 

c. the entity with originating contractual responsibility for payment for the work done 

was Destiny; 

d. the ultimate remedy for the lienholders is sale of the Destiny interest; 

e. the Receiver has taken steps to obtain a fair and reasonable offer for the sale of 

the Destiny assets which is of benefit to all stakeholders; 

f. if the transaction does not proceed because of Liens which remain on the freehold 

title there is no guarantee that offers better than that which are in hand will be 

received; and 

18 Enerkem Albert Biofuels LP v. Produit Mettallic 2016 ABQB 524 at para. 31 [TAB 9] 
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18 Enerkem Albert Biofuels LP v. Produit Mettallic 2016 ABQB 524 at para. 31 [TAB 9] 
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g. the monthly cash burn rate is approximately $250,000, a rate the stakeholders will 

bear. 

52. The only way the stakeholders can reasonably expect a reasonable recovery is to have 

this transaction approved and the assets vested in Caza free and clear of all claims, 

including the potential for continued litigation and proving of Lien claims against the 

freehold interests of the landlords. 

53. The claims of all claimants with secured claims and claims in the nature of builder's liens 

would be preserved in the cash proceeds without prejudice to any party's position but to 

be determined at a later date. Direct contractual claims of any subcontractors against 

SPDL would not be affected. 

54. Doing so, and discharging the liens against the freehold estate, satisfies the test set out 

by the Ontario Court of Appeal in Third Eye and is within the jurisdiction of the Court under 

the provisions of the BLA. 

C. TEMPORARY SEALING 

55. On an application to temporarily seal a court file, this Honourable Court has broad 

discretion and may make a direction on any matter that the circumstances require, and it 

may grant the Order notwithstanding the provisions of Division 4 of Part 6 of the Rules of 

Court. 

56. In the context of an insolvency proceeding and the sale of assets, it is common for the 

Court to seal the Receiver's confidential documents in case a further bidding process may 

be required if the transaction being approved falls through19. 

57. In this case, the Confidential Appendices contain significant commercial information 

regarding the value of bids made by interested parties and the value of the offer supported 

by the Receiver. 

19 Alberta Treasury Branches v. Elaborate Homes Ltd., 2014 ABQB 350 at para. 54 ("Elaborate Homes") 
[Tab 10]; Look Communications Inc. v. Look Mobile Corp., 2009 CarswellOnt 7952 (Ont. S.C.J.) at para. 
17 ("Look Communications") [TAB 11] 
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58. If for some reason the transactions respecting the Property did not close, having this 

commercial information widely accessible to the public may cause significant prejudice to 

the future sales or bidding process, as well as may prejudice the Receiver's ability to obtain 

the best offers possible on the Property. 

59. Further, it could create a situation where an unfair advantage is created for some bidders 

or interested parties by obtaining such information from the Court record while others have 

to rely on their own resources. 

V. RELIEF SOUGHT 

60. The Receiver respectfully requests the Court grant the relief sought as set forth in the 

Application and the draft orders circulated for consideration. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 10TH DAY OF NOVEMBER 2020. 

DUNCAN CRAIG LLP 

Per: 

Darren Bieganek, Q.C. 
Counsel for the Bowra Group Inc. 
in its capacity as the Court-appointed 
Receiver and Manger, and Trustee 
under the Builders' Lien Act of Destiny 
Bioscience Global Corp. and Destiny 
Biotech Inc. 
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Royal Bank of Canada v. Soundair Corp., Canadian Pension 

Capital Ltd. and Canadian Insurers Capital Corp. 

Indexed as: Royal Bank of Canada v. Soundair Corp. 

(C.A.) 

4 O.R. (3d) 1 

[1991] O.J. No. 1137 

Action No. 318/91 

ONTARIO 

Court of Appeal for Ontario 

Goodman, McKinlay and Galligan JJ.A. 

July 3, 1991 

Debtor and creditor -- Receivers -- Court-appointed receiver 

accepting offer to purchase assets against wishes of secured 

creditors -- Receiver acting properly and prudently -- Wishes 

of creditors not determinative -- Court approval of sale 

confirmed on appeal. 

Air Toronto was a division of Soundair. In April 1990, one of 

Soundair's creditors, the Royal Bank, appointed a receiver to 
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second offer, which was virtually identical to the first one 

except that the unacceptable condition had been removed. In 

proceedings before Rosenberg J., an order was made approving 

the sale of Air Toronto to OEL and dismissing the 922 offer. 

CCFL appealed. 

Held, the appeal should be dismissed. 

Per Galligan J.A.: When deciding whether a receiver has acted 

providently, the court should examine the conduct of the 

receiver in light of the information the receiver had when it 

agreed to accept an offer, and should be very cautious before 

deciding that the receiver's conduct was improvident based upon 

information which has come to light after it made its decision. 

The decision to sell to OEL was a sound one in the 

circumstances faced by the receiver on March 8, 1991. Prices in 

other offers received after the receiver has agreed to a sale 

have relevance only if they show that the price contained in 

the accepted offer was so unreasonably low as to demonstrate 

that the receiver was improvident in accepting it. If they do 

not do so, they should not be considered upon a motion to 

confirm a sale recommended by a court-appointed receiver. If 

the 922 offer was better than the OEL offer, it was only 

marginally better and did not lead to an inference that the 

disposition strategy of the receiver was improvident. 

While the primary concern of a receiver is the protecting of 

the interests of creditors, a secondary but important 

consideration is the integrity of the process by which the sale 

is effected. The court must exercise extreme caution before it 

interferes with the process adopted by a receiver to sell an 

unusual asset. It is important that prospective purchasers know 

that, if they are acting in good faith, bargain seriously with 

a receiver and enter into an agreement with it, a court will 

not lightly interfere with the commercial judgment of the 

receiver to sell the asset to them. 

The failure of the receiver to give an offering memorandum to 

those who expressed an interest in the purchase of Air Toronto 

did not result in the process being unfair, as there was no 

proof that if an offering memorandum had been widely 
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distributed among persons qualified to have purchased Air 

Toronto, a viable offer would have come forth from a party 

other than 922 or OEL. 

The fact that the 922 offer was supported by Soundair's 

secured creditors did not mean that the court should have given 

effect to their wishes. Creditors who asked the court to 

appoint a receiver to dispose of assets (and therefore 

insulated themselves from the risks of acting privately) should 

not be allowed to take over control of the process by the 

simple expedient of supporting another purchaser if they do not 

agree with the sale by the receiver. If the court decides that 

a court-appointed receiver has acted providently and properly 

(as the receiver did in this case), the views of creditors 

should not be determinative. 

Per McKinlay J.A. (concurring in the result): While the 

procedure carried out by the receiver in this case was 

appropriate, given the unfolding of events and the unique 

nature of the assets involved, it was not a procedure which was 

likely to be appropriate in many receivership sales. 

Per Goodman J.A. (dissenting): The fact that a creditor has 

requested an order of the court appointing a receiver does not 

in any way diminish or derogate from his right to obtain the 

maximum benefit to be derived from any disposition of the 

debtor's assets. The creditors in this case were convinced that 

acceptance of the 922 offer was in their best interest and the 

evidence supported that belief. Although the receiver acted in 

good faith, the process which it used was unfair insofar as 922 

was concerned and improvident insofar as the secured creditors 

were concerned. 

Cases referred to 

Beauty Counsellors of Canada Ltd. (Re) (1986), 58 C.B.R. 

(N.S.) 237 (Ont. Bkcy.); British Columbia Development Corp. 

v. Spun Cast Industries Inc. (1977), 5 B.C.L.R. 94, 26 C.B.R. 

(N.S.) 28 (S.C.); Cameron v. Bank of Nova Scotia (1981), 38 

C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.); 

Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 22 C.P.C. 

19
91

 C
an

LI
I 2

72
7 

(O
N

 C
A

) 

distributed among persons qualified to have purchased Air

Toronto, a viable offer would have come forth from a party

other than 922 or OEL.

 

 The fact that the 922 offer was supported by Soundair's

secured creditors did not mean that the court should have given

effect to their wishes. Creditors who asked the court to

appoint a receiver to dispose of assets (and therefore

insulated themselves from the risks of acting privately) should

not be allowed to take over control of the process by the

simple expedient of supporting another purchaser if they do not

agree with the sale by the receiver. If the court decides that

a court-appointed receiver has acted providently and properly

(as the receiver did in this case), the views of creditors

should not be determinative.

 

 Per McKinlay J.A. (concurring in the result): While the

procedure carried out by the receiver in this case was

appropriate, given the unfolding of events and the unique

nature of the assets involved, it was not a procedure which was

likely to be appropriate in many receivership sales.

 

 Per Goodman J.A. (dissenting): The fact that a creditor has

requested an order of the court appointing a receiver does not

in any way diminish or derogate from his right to obtain the

maximum benefit to be derived from any disposition of the

debtor's assets. The creditors in this case were convinced that

acceptance of the 922 offer was in their best interest and the

evidence supported that belief. Although the receiver acted in

good faith, the process which it used was unfair insofar as 922

was concerned and improvident insofar as the secured creditors

were concerned.

 

 Cases referred to

 

 Beauty Counsellors of Canada Ltd. (Re) (1986), 58 C.B.R.

(N.S.) 237 (Ont. Bkcy.); British Columbia Development Corp.

v. Spun Cast Industries Inc. (1977), 5 B.C.L.R. 94, 26 C.B.R.

(N.S.) 28 (S.C.); Cameron v. Bank of Nova Scotia (1981), 38

C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.);

Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 22 C.P.C.

19
91

 C
an

LI
I 2

72
7 

(O
N

 C
A

)



(2d) 131, 67 C.B.R. (N.S.) 320 (note), 39 D.L.R. (4th) 526 

(H.C.J.); Salima Investments Ltd. v. Bank of Montreal 

(1985), 41 Alta. L.R. (2d) 58, 65 A.R. 372, 59 C.B.R. (N.S.) 

242, 21 D.L.R. (4th) 473 (C.A.); Selkirk (Re) (1986), 58 C.B.R. 

(N.S.) 245 (Ont. Bkcy.); Selkirk (Re) (1987), 64 C.B.R. 

(N.S.) 140 (Ont. Bkcy.) 

Statutes referred to 

Employment Standards Act, R.S.O. 1980, c. 137 

Environmental Protection Act, R.S.O. 1980, c. 141 

APPEAL from the judgment of the General Division, Rosenberg 

J., May 1, 1991, approving the sale of an airline by a 

receiver. 

J.B. Berkow and Steven H. Goldman, for appellants. 

John T. Morin, Q.C., for Air Canada. 

L.A.J. Barnes and Lawrence E. Ritchie, for Royal Bank of 

Canada. 

Sean F. Dunphy and G.K. Ketcheson for Ernst & Young Inc., 

receiver of Soundair Corp., respondent. 

W.G. Horton, for Ontario Express Ltd. 

Nancy J. Spies, for Frontier Air Ltd. 

GALLIGAN J.A.:-- This is an appeal from the order of 

Rosenberg J. made on May 1, 1991 (Gen. Div.). By that order, he 

approved the sale of Air Toronto to Ontario Express Limited and 

Frontier Air Limited and he dismissed a motion to approve an 

offer to purchase Air Toronto by 922246 Ontario Limited. 

It is necessary at the outset to give some background to the 
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 GALLIGAN J.A.:-- This is an appeal from the order of

Rosenberg J. made on May 1, 1991 (Gen. Div.). By that order, he

approved the sale of Air Toronto to Ontario Express Limited and

Frontier Air Limited and he dismissed a motion to approve an

offer to purchase Air Toronto by 922246 Ontario Limited.

 

 It is necessary at the outset to give some background to the

dispute. Soundair Corporation (Soundair) is a corporation
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engaged in the air transport business. It has three divisions. 

One of them is Air Toronto. Air Toronto operates a scheduled 

airline from Toronto to a number of mid-sized cities in the 

United States of America. Its routes serve as feeders to 

several of Air Canada's routes. Pursuant to a connector 

agreement, Air Canada provides some services to Air Toronto and 

benefits from the feeder traffic provided by it. The 

operational relationship between Air Canada and Air Toronto is 

a close one. 

In the latter part of 1989 and the early part of 1990, 

Soundair was in financial difficulty. Soundair has two secured 

creditors who have an interest in the assets of Air Toronto. 

The Royal Bank of Canada (the Royal Bank) is owed at least 

$65,000,000. The appellants Canadian Pension Capital Limited 

and Canadian Insurers Capital Corporation (collectively called 

CCFL) are owed approximately $9,500,000. Those creditors will 

have a deficiency expected to be in excess of $50,000,000 on 

the winding-up of Soundair. 

On April 26, 1990, upon the motion of the Royal Bank, O'Brien 

J. appointed Ernst & Young Inc. (the receiver) as receiver of 

all of the assets, property and undertakings of Soundair. The 

order required the receiver to operate Air Toronto and sell it 

as a going concern. Because of the close relationship between 

Air Toronto and Air Canada, it was contemplated that the 

receiver would obtain the assistance of Air Canada to operate 

Air Toronto. The order authorized the receiver: 

(b) to enter into contractual arrangements with Air Canada to 

retain a manager or operator, including Air Canada, to manage 

and operate Air Toronto under the supervision of Ernst 

& Young Inc. until the completion of the sale of Air Toronto 

to Air Canada or other person ... 

Also because of the close relationship, it was expected that 

Air Canada would purchase Air Toronto. To that end, the order 

of O'Brien J. authorized the receiver: 

(c) to negotiate and do all things necessary or desirable to 

complete a sale of Air Toronto to Air Canada and, if a sale 
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to Air Canada cannot be completed, to negotiate and sell Air 

Toronto to another person, subject to terms and conditions 

approved by this Court. 

Over a period of several weeks following that order, 

negotiations directed towards the sale of Air Toronto took 

place between the receiver and Air Canada. Air Canada had an 

agreement with the receiver that it would have exclusive 

negotiating rights during that period. I do not think it is 

necessary to review those negotiations, but I note that Air 

Canada had complete access to all of the operations of Air 

Toronto and conducted due diligence examinations. It became 

thoroughly acquainted with every aspect of Air Toronto's 

operations. 

Those negotiations came to an end when an offer made by Air 

Canada on June 19, 1990, was considered unsatisfactory by the 

receiver. The offer was not accepted and lapsed. Having regard 

to the tenor of Air Canada's negotiating stance and a letter 

sent by its solicitors on July 20, 1990, I think that the 

receiver was eminently reasonable when it decided that there 

was no realistic possibility of selling Air Toronto to Air 

Canada. 

The receiver then looked elsewhere. Air Toronto's feeder 

business is very attractive, but it only has value to a 

national airline. The receiver concluded reasonably, therefore, 

that it was commercially necessary for one of Canada's two 

national airlines to be involved in any sale of Air Toronto. 

Realistically, there were only two possible purchasers whether 

direct or indirect. They were Air Canada and Canadian Airlines 

International. 

It was well known in the air transport industry that Air 

Toronto was for sale. During the months following the collapse 

of the negotiations with Air Canada, the receiver tried 

unsuccessfully to find viable purchasers. In late 1990, the 

receiver turned to Canadian Airlines International, the only 

realistic alternative. Negotiations began between them. Those 

negotiations led to a letter of intent dated February 11, 1991. 

On March 6, 1991, the receiver received an offer from Ontario 
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Express Limited and Frontier Airlines Limited, who are 

subsidiaries of Canadian Airlines International. This offer is 

called the OEL offer. 

In the meantime, Air Canada and CCFL were having discussions 

about making an offer for the purchase of Air Toronto. They 

formed 922246 Ontario Limited (922) for the purpose of 

purchasing Air Toronto. On March 1, 1991, CCFL wrote to the 

receiver saying that it proposed to make an offer. On March 7, 

1991, Air Canada and CCFL presented an offer to the receiver in 

the name of 922. For convenience, its offers are called the 922 

offers. 

The first 922 offer contained a condition which was 

unacceptable to the receiver. I will refer to that condition in 

more detail later. The receiver declined the 922 offer and on 

March 8, 1991, accepted the OEL offer. Subsequently, 922 

obtained an order allowing it to make a second offer. It then 

submitted an offer which was virtually identical to that of 

March 7, 1991, except that the unacceptable condition had been 

removed. 

The proceedings before Rosenberg J. then followed. He 

approved the sale to OEL and dismissed a motion for the 

acceptance of the 922 offer. Before Rosenberg J., and in this 

court, both CCFL and the Royal Bank supported the acceptance of 

the second 922 offer. 

There are only two issues which must be resolved in this 

appeal. They are: 

(1) Did the receiver act properly when it entered into an 

agreement to sell Air Toronto to OEL? 

(2) What effect does the support of the 922 offer by the 

secured creditors have on the result? 

I will deal with the two issues separately. 

I. DID THE RECEIVER ACT PROPERLY 
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IN AGREEING TO SELL TO OEL? 

Before dealing with that issue there are three general 

observations which I think I should make. The first is that the 

sale of an airline as a going concern is a very complex 

process. The best method of selling an airline at the best 

price is something far removed from the expertise of a court. 

When a court appoints a receiver to use its commercial 

expertise to sell an airline, it is inescapable that it intends 

to rely upon the receiver's expertise and not upon its own. 

Therefore, the court must place a great deal of confidence in 

the actions taken and in the opinions formed by the receiver. 

It should also assume that the receiver is acting properly 

unless the contrary is clearly shown. The second observation is 

that the court should be reluctant to second-guess, with the 

benefit of hindsight, the considered business decisions made by 

its receiver. The third observation which I wish to make is 

that the conduct of the receiver should be reviewed in the 

light of the specific mandate given to him by the court. 

The order of O'Brien J. provided that if the receiver could 

not complete the sale to Air Canada that it was "to negotiate 

and sell Air Toronto to another person". The court did not say 

how the receiver was to negotiate the sale. It did not say it 

was to call for bids or conduct an auction. It told the 

receiver to negotiate and sell. It obviously intended, because 

of the unusual nature of the asset being sold, to leave the 

method of sale substantially in the discretion of the receiver. 

I think, therefore, that the court should not review minutely 

the process of the sale when, broadly speaking, it appears to 

the court to be a just process. 

As did Rosenberg J., I adopt as correct the statement made by 

Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R. 

(2d) 87, 39 D.L.R. (4th) 526 (H.C.J.), at pp. 92-94 O.R., 

pp. 531-33 D.L.R., of the duties which a court must perform 

when deciding whether a receiver who has sold a property acted 

properly. When he set out the court's duties, he did not put 

them in any order of priority, nor do I. I summarize those 

duties as follows: 
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the process of the sale when, broadly speaking, it appears to

the court to be a just process.

 

 As did Rosenberg J., I adopt as correct the statement made by

Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R.

(2d) 87, 39 D.L.R. (4th) 526 (H.C.J.), at pp. 92-94 O.R.,

pp. 531-33 D.L.R., of the duties which a court must perform

when deciding whether a receiver who has sold a property acted

properly. When he set out the court's duties, he did not put

them in any order of priority, nor do I. I summarize those

duties as follows:
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1. It should consider whether the receiver has made a 

sufficient effort to get the best price and has not acted 

improvidently. 

2. It should consider the interests of all parties. 

3. It should consider the efficacy and integrity of the process 

by which offers are obtained. 

4. It should consider whether there has been unfairness in the 

working out of the process. 

I intend to discuss the performance of those duties 

separately. 

1. Did the receiver make a sufficient effort to get the best 

price and did it act providently? 

Having regard to the fact that it was highly unlikely that a 

commercially viable sale could be made to anyone but the two 

national airlines, or to someone supported by either of them, 

it is my view that the receiver acted wisely and reasonably 

when it negotiated only with Air Canada and Canadian Airlines 

International. Furthermore, when Air Canada said that it would 

submit no further offers and gave the impression that it would 

not participate further in the receiver's efforts to sell, the 

only course reasonably open to the receiver was to negotiate 

with Canadian Airlines International. Realistically, there was 

nowhere else to go but to Canadian Airlines International. In 

doing so, it is my opinion that the receiver made sufficient 

efforts to sell the airline. 

When the receiver got the OEL offer on March 6, 1991, it was 

over ten months since it had been charged with the 

responsibility of selling Air Toronto. Until then, the receiver 

had not received one offer which it thought was acceptable. 

After substantial efforts to sell the airline over that period, 

I find it difficult to think that the receiver acted 

improvidently in accepting the only acceptable offer which it 

had. 
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submit no further offers and gave the impression that it would

not participate further in the receiver's efforts to sell, the
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nowhere else to go but to Canadian Airlines International. In

doing so, it is my opinion that the receiver made sufficient
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over ten months since it had been charged with the
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On March 8, 1991, the date when the receiver accepted the OEL 

offer, it had only two offers, the OEL offer which was 

acceptable, and the 922 offer which contained an unacceptable 

condition. I cannot see how the receiver, assuming for the 

moment that the price was reasonable, could have done anything 

but accept the OEL offer. 

When deciding whether a receiver had acted providently, the 

court should examine the conduct of the receiver in light of 

the information the receiver had when it agreed to accept an 

offer. In this case, the court should look at the receiver's 

conduct in the light of the information it had when it made its 

decision on March 8, 1991. The court should be very cautious 

before deciding that the receiver's conduct was improvident 

based upon information which has come to light after it made 

its decision. To do so, in my view, would derogate from the 

mandate to sell given to the receiver by the order of O'Brien 

J. I agree with and adopt what was said by Anderson J. in Crown 

Trust v. Rosenberg, supra, at p. 112 O.R., p. 551 D.L.R.: 

Its decision was made as a matter of business judgment on 

the elements then available to it. It is of the very essence 

of a receiver's function to make such judgments and in the 

making of them to act seriously and responsibly so as to be 

prepared to stand behind them. 

If the court were to reject the recommendation of the 

Receiver in any but the most exceptional circumstances, it 

would materially diminish and weaken the role and function of 

the Receiver both in the perception of receivers and in the 

perception of any others who might have occasion to deal with 

them. It would lead to the conclusion that the decision of 

the Receiver was of little weight and that the real decision 

was always made upon the motion for approval. That would be a 

consequence susceptible of immensely damaging results to the 

disposition of assets by court-appointed receivers. 

(Emphasis added) 

I also agree with and adopt what was said by Macdonald J.A. 
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condition. I cannot see how the receiver, assuming for the
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mandate to sell given to the receiver by the order of O'Brien

J. I agree with and adopt what was said by Anderson J. in Crown

Trust v. Rosenberg, supra, at p. 112 O.R., p. 551 D.L.R.:

 

   Its decision was made as a matter of business judgment on

 the elements then available to it. It is of the very essence

 of a receiver's function to make such judgments and in the

 making of them to act seriously and responsibly so as to be

 prepared to stand behind them.

 

   If the court were to reject the recommendation of the

 Receiver in any but the most exceptional circumstances, it

 would materially diminish and weaken the role and function of

 the Receiver both in the perception of receivers and in the

 perception of any others who might have occasion to deal with

 them. It would lead to the conclusion that the decision of

 the Receiver was of little weight and that the real decision

 was always made upon the motion for approval. That would be a

 consequence susceptible of immensely damaging results to the

 disposition of assets by court-appointed receivers.

 

(Emphasis added)
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in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1, 

45 N.S.R. (2d) 303 (C.A.), at p. 11 C.B.R., p. 314 N.S.R.: 

In my opinion if the decision of the receiver to enter into 

an agreement of sale, subject to court approval, with respect 

to certain assets is reasonable and sound under the 

circumstances at the time existing it should not be set aside 

simply because a later and higher bid is made. To do so would 

literally create chaos in the commercial world and receivers 

and purchasers would never be sure they had a binding 

agreement. 

(Emphasis added) 

On March 8, 1991, the receiver had two offers. One was the 

OEL offer which it considered satisfactory but which could be 

withdrawn by OEL at any time before it was accepted. The 

receiver also had the 922 offer which contained a condition 

that was totally unacceptable. It had no other offers. It was 

faced with the dilemma of whether it should decline to accept 

the OEL offer and run the risk of it being withdrawn, in the 

hope that an acceptable offer would be forthcoming from 922. An 

affidavit filed by the president of the receiver describes the 

dilemma which the receiver faced, and the judgment made in the 

light of that dilemma: 

24. An asset purchase agreement was received by Ernst & Young 

on March 7, 1991 which was dated March 6, 1991. This 

agreement was received from CCFL in respect of their offer to 

purchase the assets and undertaking of Air Toronto. Apart 

from financial considerations, which will be considered in a 

subsequent affidavit, the Receiver determined that it would 

not be prudent to delay acceptance of the OEL agreement to 

negotiate a highly uncertain arrangement with Air Canada and 

CCFL. Air Canada had the benefit of an "exclusive" in 

negotiations for Air Toronto and had clearly indicated its 

intention to take itself out of the running while ensuring 

that no other party could seek to purchase Air Toronto and 

maintain the Air Canada connector arrangement vital to its 

survival. The CCFL offer represented a radical reversal of 

this position by Air Canada at the eleventh hour. However, it 

19
91

 C
an

LI
I 2

72
7 

(O
N

 C
A

) 

in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1,

45 N.S.R. (2d) 303 (C.A.), at p. 11 C.B.R., p. 314 N.S.R.:
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 an agreement of sale, subject to court approval, with respect

 to certain assets is reasonable and sound under the

 circumstances at the time existing it should not be set aside

 simply because a later and higher bid is made. To do so would

 literally create chaos in the commercial world and receivers

 and purchasers would never be sure they had a binding

 agreement.

 

(Emphasis added)

 

 On March 8, 1991, the receiver had two offers. One was the

OEL offer which it considered satisfactory but which could be

withdrawn by OEL at any time before it was accepted. The

receiver also had the 922 offer which contained a condition

that was totally unacceptable. It had no other offers. It was

faced with the dilemma of whether it should decline to accept

the OEL offer and run the risk of it being withdrawn, in the

hope that an acceptable offer would be forthcoming from 922. An

affidavit filed by the president of the receiver describes the

dilemma which the receiver faced, and the judgment made in the

light of that dilemma:

 

 24. An asset purchase agreement was received by Ernst & Young

 on March 7, 1991 which was dated March 6, 1991. This

 agreement was received from CCFL in respect of their offer to

 purchase the assets and undertaking of Air Toronto. Apart

 from financial considerations, which will be considered in a

 subsequent affidavit, the Receiver determined that it would

 not be prudent to delay acceptance of the OEL agreement to

 negotiate a highly uncertain arrangement with Air Canada and

 CCFL. Air Canada had the benefit of an "exclusive" in

 negotiations for Air Toronto and had clearly indicated its

 intention to take itself out of the running while ensuring

 that no other party could seek to purchase Air Toronto and

 maintain the Air Canada connector arrangement vital to its

 survival. The CCFL offer represented a radical reversal of

 this position by Air Canada at the eleventh hour. However, it
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contained a significant number of conditions to closing which 

were entirely beyond the control of the Receiver. As well, 

the CCFL offer came less than 24 hours before signing of the 

agreement with OEL which had been negotiated over a period of 

months, at great time and expense. 

(Emphasis added) 

I am convinced that the decision made was a sound one in the 

circumstances faced by the receiver on March 8, 1991. 

I now turn to consider whether the price contained in the OEL 

offer was one which it was provident to accept. At the outset, 

I think that the fact that the OEL offer was the only 

acceptable one available to the receiver on March 8, 1991, 

after ten months of trying to sell the airline, is strong 

evidence that the price in it was reasonable. In a 

deteriorating economy, I doubt that it would have been wise to 

wait any longer. 

I mentioned earlier that, pursuant to an order, 922 was 

permitted to present a second offer. During the hearing of the 

appeal, counsel compared at great length the price contained in 

the second 922 offer with the price contained in the OEL offer. 

Counsel put forth various hypotheses supporting their 

contentions that one offer was better than the other. 

It is my opinion that the price contained in the 922 offer is 

relevant only if it shows that the price obtained by the 

Receiver in the OEL offer was not a reasonable one. In Crown 

Trust v. Rosenberg, supra, Anderson J., at p. 113 O.R., p. 551 

D.L.R., discussed the comparison of offers in the following 

way: 

No doubt, as the cases have indicated, situations might arise 

where the disparity was so great as to call in question the 

adequacy of the mechanism which had produced the offers. It 

is not so here, and in my view that is substantially an end 

of the matter. 

In two judgments, Saunders J. considered the circumstances in 

which an offer submitted after the receiver had agreed to a 
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 contained a significant number of conditions to closing which

 were entirely beyond the control of the Receiver. As well,

 the CCFL offer came less than 24 hours before signing of the

 agreement with OEL which had been negotiated over a period of

 months, at great time and expense.

 

(Emphasis added)

I am convinced that the decision made was a sound one in the

circumstances faced by the receiver on March 8, 1991.

 

 I now turn to consider whether the price contained in the OEL

offer was one which it was provident to accept. At the outset,

I think that the fact that the OEL offer was the only

acceptable one available to the receiver on March 8, 1991,

after ten months of trying to sell the airline, is strong

evidence that the price in it was reasonable. In a

deteriorating economy, I doubt that it would have been wise to

wait any longer.

 

 I mentioned earlier that, pursuant to an order, 922 was

permitted to present a second offer. During the hearing of the

appeal, counsel compared at great length the price contained in

the second 922 offer with the price contained in the OEL offer.

Counsel put forth various hypotheses supporting their

contentions that one offer was better than the other.

 

 It is my opinion that the price contained in the 922 offer is

relevant only if it shows that the price obtained by the

Receiver in the OEL offer was not a reasonable one. In Crown

Trust v. Rosenberg, supra, Anderson J., at p. 113 O.R., p. 551

D.L.R., discussed the comparison of offers in the following

way:

 

 No doubt, as the cases have indicated, situations might arise

 where the disparity was so great as to call in question the

 adequacy of the mechanism which had produced the offers. It

 is not so here, and in my view that is substantially an end

 of the matter.

 

 In two judgments, Saunders J. considered the circumstances in

which an offer submitted after the receiver had agreed to a
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sale should be considered by the court. The first is Re Selkirk 

(1986), 58 C.B.R. (N.S.) 245 (Ont. Bkcy.), at p. 247: 

If, for example, in this case there had been a second offer 

of a substantially higher amount, then the court would have 

to take that offer into consideration in assessing whether 

the receiver had properly carried out his function of 

endeavouring to obtain the best price for the property. 

The second is Re Beauty Counsellors of Canada Ltd. (1986), 58 

C.B.R. (N.S.) 237 (Ont. Bkcy.), at p. 243: 

If a substantially higher bid turns up at the approval stage, 

the court should consider it. Such a bid may indicate, for 

example, that the trustee has not properly carried out its 

duty to endeavour to obtain the best price for the estate. 

In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. Bkcy.), at 

p. 142, McRae J. expressed a similar view: 

The court will not lightly withhold approval of a sale by 

the receiver, particularly in a case such as this where the 

receiver is given rather wide discretionary authority as per 

the order of Mr. Justice Trainor and, of course, where the 

receiver is an officer of this court. Only in a case where 

there seems to be some unfairness in the process of the sale 

or where there are substantially higher offers which would 

tend to show that the sale was improvident will the court 

withhold approval. It is important that the court recognize 

the commercial exigencies that would flow if prospective 

purchasers are allowed to wait until the sale is in court for 

approval before submitting their final offer. This is 

something that must be discouraged. 

(Emphasis added) 

What those cases show is that the prices in other offers have 

relevance only if they show that the price contained in the 

offer accepted by the receiver was so unreasonably low as to 

demonstrate that the receiver was improvident in accepting it. 

I am of the opinion, therefore, that if they do not tend to 
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 receiver is given rather wide discretionary authority as per

 the order of Mr. Justice Trainor and, of course, where the

 receiver is an officer of this court. Only in a case where
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 purchasers are allowed to wait until the sale is in court for

 approval before submitting their final offer. This is

 something that must be discouraged.

 

(Emphasis added)

 

 What those cases show is that the prices in other offers have

relevance only if they show that the price contained in the

offer accepted by the receiver was so unreasonably low as to

demonstrate that the receiver was improvident in accepting it.

I am of the opinion, therefore, that if they do not tend to
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show that the receiver was improvident, they should not be 

considered upon a motion to confirm a sale recommended by a 

court-appointed receiver. If they were, the process would be 

changed from a sale by a receiver, subject to court approval, 

into an auction conducted by the court at the time approval is 

sought. In my opinion, the latter course is unfair to the 

person who has entered bona fide into an agreement with the 

receiver, can only lead to chaos, and must be discouraged. 

If, however, the subsequent offer is so substantially higher 

than the sale recommended by the receiver, then it may be that 

the receiver has not conducted the sale properly. In such 

circumstances, the court would be justified itself in entering 

into the sale process by considering competitive bids. However, 

I think that that process should be entered into only if the 

court is satisfied that the receiver has not properly conducted 

the sale which it has recommended to the court. 

It is necessary to consider the two offers. Rosenberg J. held 

that the 922 offer was slightly better or marginally better 

than the OEL offer. He concluded that the difference in the two 

offers did not show that the sale process adopted by the 

receiver was inadequate or improvident. 

Counsel for the appellants complained about the manner in 

which Rosenberg J. conducted the hearing of the motion to 

confirm the OEL sale. The complaint was, that when they began 

to discuss a comparison of the two offers, Rosenberg J. said 

that he considered the 922 offer to be better than the OEL 

offer. Counsel said that when that comment was made, they did 

not think it necessary to argue further the question of the 

difference in value between the two offers. They complain that 

the finding that the 922 offer was only marginally better or 

slightly better than the OEL offer was made without them having 

had the opportunity to argue that the 922 offer was 

substantially better or significantly better than the OEL 

offer. I cannot understand how counsel could have thought that 

by expressing the opinion that the 922 offer was better, 

Rosenberg J. was saying that it was a significantly or 

substantially better one. Nor can I comprehend how counsel took 

the comment to mean that they were foreclosed from arguing that 
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into an auction conducted by the court at the time approval is

sought. In my opinion, the latter course is unfair to the
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 If, however, the subsequent offer is so substantially higher

than the sale recommended by the receiver, then it may be that

the receiver has not conducted the sale properly. In such

circumstances, the court would be justified itself in entering
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I think that that process should be entered into only if the
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the sale which it has recommended to the court.

 

 It is necessary to consider the two offers. Rosenberg J. held

that the 922 offer was slightly better or marginally better

than the OEL offer. He concluded that the difference in the two

offers did not show that the sale process adopted by the

receiver was inadequate or improvident.

 

 Counsel for the appellants complained about the manner in

which Rosenberg J. conducted the hearing of the motion to

confirm the OEL sale. The complaint was, that when they began

to discuss a comparison of the two offers, Rosenberg J. said

that he considered the 922 offer to be better than the OEL

offer. Counsel said that when that comment was made, they did

not think it necessary to argue further the question of the

difference in value between the two offers. They complain that

the finding that the 922 offer was only marginally better or

slightly better than the OEL offer was made without them having

had the opportunity to argue that the 922 offer was

substantially better or significantly better than the OEL

offer. I cannot understand how counsel could have thought that

by expressing the opinion that the 922 offer was better,

Rosenberg J. was saying that it was a significantly or

substantially better one. Nor can I comprehend how counsel took

the comment to mean that they were foreclosed from arguing that
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the offer was significantly or substantially better. If there 

was some misunderstanding on the part of counsel, it should 

have been raised before Rosenberg J. at the time. I am sure 

that if it had been, the misunderstanding would have been 

cleared up quickly. Nevertheless, this court permitted 

extensive argument dealing with the comparison of the two 

offers. 

The 922 offer provided for $6,000,000 cash to be paid on 

closing with a royalty based upon a percentage of Air Toronto 

profits over a period of five years up to a maximum of 

$3,000,000. The OEL offer provided for a payment of $2,000,000 

on closing with a royalty paid on gross revenues over a five-

year period. In the short term, the 922 offer is obviously 

better because there is substantially more cash up front. The 

chances of future returns are substantially greater in the OEL 

offer because royalties are paid on gross revenues while the 

royalties under the 922 offer are paid only on profits. There 

is an element of risk involved in each offer. 

The receiver studied the two offers. It compared them and 

took into account the risks, the advantages and the 

disadvantages of each. It considered the appropriate 

contingencies. It is not necessary to outline the factors which 

were taken into account by the receiver because the manager of 

its insolvency practice filed an affidavit outlining the 

considerations which were weighed in its evaluation of the two 

offers. They seem to me to be reasonable ones. That affidavit 

concluded with the following paragraph: 

24. On the basis of these considerations the Receiver has 

approved the OEL offer and has concluded that it represents 

the achievement of the highest possible value at this time 

for the Air Toronto division of SoundAir. 

The court appointed the receiver to conduct the sale of Air 

Toronto and entrusted it with the responsibility of deciding 

what is the best offer. I put great weight upon the opinion of 

the receiver. It swore to the court which appointed it that the 

OEL offer represents the achievement of the highest possible 

value at this time for Air Toronto. I have not been convinced 
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the offer was significantly or substantially better. If there

was some misunderstanding on the part of counsel, it should

have been raised before Rosenberg J. at the time. I am sure

that if it had been, the misunderstanding would have been

cleared up quickly. Nevertheless, this court permitted

extensive argument dealing with the comparison of the two

offers.

 

 The 922 offer provided for $6,000,000 cash to be paid on

closing with a royalty based upon a percentage of Air Toronto

profits over a period of five years up to a maximum of

$3,000,000. The OEL offer provided for a payment of $2,000,000

on closing with a royalty paid on gross revenues over a five-

year period. In the short term, the 922 offer is obviously

better because there is substantially more cash up front. The

chances of future returns are substantially greater in the OEL

offer because royalties are paid on gross revenues while the

royalties under the 922 offer are paid only on profits. There

is an element of risk involved in each offer.

 

 The receiver studied the two offers. It compared them and

took into account the risks, the advantages and the

disadvantages of each. It considered the appropriate

contingencies. It is not necessary to outline the factors which

were taken into account by the receiver because the manager of

its insolvency practice filed an affidavit outlining the

considerations which were weighed in its evaluation of the two

offers. They seem to me to be reasonable ones. That affidavit

concluded with the following paragraph:

 

 24. On the basis of these considerations the Receiver has

 approved the OEL offer and has concluded that it represents

 the achievement of the highest possible value at this time

 for the Air Toronto division of SoundAir.

 

 The court appointed the receiver to conduct the sale of Air

Toronto and entrusted it with the responsibility of deciding

what is the best offer. I put great weight upon the opinion of

the receiver. It swore to the court which appointed it that the

OEL offer represents the achievement of the highest possible

value at this time for Air Toronto. I have not been convinced
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that the receiver was wrong when he made that assessment. I am, 

therefore, of the opinion that the 922 offer does not 

demonstrate any failure upon the part of the receiver to act 

properly and providently. 

It follows that if Rosenberg J. was correct when he found 

that the 922 offer was in fact better, I agree with him that it 

could only have been slightly or marginally better. The 922 

offer does not lead to an inference that the disposition 

strategy of the receiver was inadequate, unsuccessful or 

improvident, nor that the price was unreasonable. 

I am, therefore, of the opinion that the receiver made a 

sufficient effort to get the best price and has not acted 

improvidently. 

2. Consideration of the interests of all parties 

It is well established that the primary interest is that of 

the creditors of the debtor: see Crown Trust Co. v. Rosenberg, 

supra, and Re Selkirk (1986, Saunders J.), supra. However, as 

Saunders J. pointed out in Re Beauty Counsellors, supra, at p. 

244 C.B.R., "it is not the only or overriding consideration". 

In my opinion, there are other persons whose interests 

require consideration. In an appropriate case, the interests of 

the debtor must be taken into account. I think also, in a case 

such as this, where a purchaser has bargained at some length 

and doubtless at considerable expense with the receiver, the 

interests of the purchaser ought to be taken into account. 

While it is not explicitly stated in such cases as Crown Trust 

Co. v. Rosenberg, supra, Re Selkirk (1986, Saunders J.), supra, 

Re Beauty Counsellors, supra, Re Selkirk (1987, McRae J.), 

supra, and Cameron, supra, I think they clearly imply that the 

interests of a person who has negotiated an agreement with a 

court-appointed receiver are very important. 

In this case, the interests of all parties who would have an 

interest in the process were considered by the receiver and by 

Rosenberg J. 
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that the receiver was wrong when he made that assessment. I am,

therefore, of the opinion that the 922 offer does not

demonstrate any failure upon the part of the receiver to act

properly and providently.

 

 It follows that if Rosenberg J. was correct when he found

that the 922 offer was in fact better, I agree with him that it

could only have been slightly or marginally better. The 922

offer does not lead to an inference that the disposition
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sufficient effort to get the best price and has not acted

improvidently.
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the creditors of the debtor: see Crown Trust Co. v. Rosenberg,

supra, and Re Selkirk (1986, Saunders J.), supra. However, as

Saunders J. pointed out in Re Beauty Counsellors, supra, at p.

244 C.B.R., "it is not the only or overriding consideration".

 

 In my opinion, there are other persons whose interests
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the debtor must be taken into account. I think also, in a case

such as this, where a purchaser has bargained at some length

and doubtless at considerable expense with the receiver, the

interests of the purchaser ought to be taken into account.

While it is not explicitly stated in such cases as Crown Trust

Co. v. Rosenberg, supra, Re Selkirk (1986, Saunders J.), supra,

Re Beauty Counsellors, supra, Re Selkirk (1987, McRae J.),

supra, and Cameron, supra, I think they clearly imply that the

interests of a person who has negotiated an agreement with a

court-appointed receiver are very important.

 

 In this case, the interests of all parties who would have an

interest in the process were considered by the receiver and by

Rosenberg J.
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3. Consideration of the efficacy and integrity of the process 

by which the offer was obtained 

While it is accepted that the primary concern of a receiver 

is the protecting of the interests of the creditors, there is a 

secondary but very important consideration and that is the 

integrity of the process by which the sale is effected. This is 

particularly so in the case of a sale of such a unique asset as 

an airline as a going concern. 

The importance of a court protecting the integrity of the 

process has been stated in a number of cases. First, I refer to 

Re Selkirk (1986), supra, where Saunders J. said at p. 246 

C.B.R.: 

In dealing with the request for approval, the court has to 

be concerned primarily with protecting the interest of the 

creditors of the former bankrupt. A secondary but important 

consideration is that the process under which the sale 

agreement is arrived at should be consistent with commercial 

efficacy and integrity. 

In that connection I adopt the principles stated by 

Macdonald J.A. of the Nova Scotia Supreme Court (Appeal 

Division) in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.) 

1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), where he said at 

p. 11: 

In my opinion if the decision of the receiver to enter 

into an agreement of sale, subject to court approval, with 

respect to certain assets is reasonable and sound under the 

circumstances at the time existing it should not be set aside 

simply because a later and higher bid is made. To do so would 

literally create chaos in the commercial world and receivers 

and purchasers would never be sure they had a finding 

agreement. On the contrary, they would know that other bids 

could be received and considered up until the application for 

court approval is heard -- this would be an intolerable 

situation. 

While those remarks may have been made in the context of a 
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bidding situation rather than a private sale, I consider them 

to be equally applicable to a negotiation process leading to 

a private sale. Where the court is concerned with the 

disposition of property, the purpose of appointing a receiver 

is to have the receiver do the work that the court would 

otherwise have to do. 

In Salima Investments Ltd. v. Bank of Montreal (1985), 41 

Alta. L.R. (2d) 58, 21 D.L.R. (4th) 473 (C.A.), at p. 61 Alta. 

L.R., p. 476 D.L.R., the Alberta Court of Appeal said that sale 

by tender is not necessarily the best way to sell a business as 

an ongoing concern. It went on to say that when some other 

method is used which is provident, the court should not 

undermine the process by refusing to confirm the sale. 

Finally, I refer to the reasoning of Anderson J. in Crown 

Trust Co. v. Rosenberg, supra, at p. 124 O.R., pp. 562-63 

D.L.R.: 

While every proper effort must always be made to assure 

maximum recovery consistent with the limitations inherent in 

the process, no method has yet been devised to entirely 

eliminate those limitations or to avoid their consequences. 

Certainly it is not to be found in loosening the entire 

foundation of the system. Thus to compare the results of the 

process in this case with what might have been recovered in 

some other set of circumstances is neither logical nor 

practical. 

(Emphasis added) 

It is my opinion that the court must exercise extreme caution 

before it interferes with the process adopted by a receiver to 

sell an unusual asset. It is important that prospective 

purchasers know that, if they are acting in good faith, bargain 

seriously with a receiver and enter into an agreement with it, 

a court will not lightly interfere with the commercial judgment 

of the receiver to sell the asset to them. 

Before this court, counsel for those opposing the 

confirmation of the sale to OEL suggested many different ways 
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before it interferes with the process adopted by a receiver to

sell an unusual asset. It is important that prospective

purchasers know that, if they are acting in good faith, bargain

seriously with a receiver and enter into an agreement with it,

a court will not lightly interfere with the commercial judgment

of the receiver to sell the asset to them.

 

 Before this court, counsel for those opposing the
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in which the receiver could have conducted the process other 

than the way which he did. However, the evidence does not 

convince me that the receiver used an improper method of 

attempting to sell the airline. The answer to those submissions 

is found in the comment of Anderson J. in Crown Trust Co. v. 

Rosenberg, supra, at p. 109 O.R., p. 548 D.L.R.: 

The court ought not to sit as on appeal from the decision of 

the Receiver, reviewing in minute detail every element of the 

process by which the decision is reached. To do so would be a 

futile and duplicitous exercise. 

It would be a futile and duplicitous exercise for this court 

to examine in minute detail all of the circumstances leading up 

to the acceptance of the OEL offer. Having considered the 

process adopted by the receiver, it is my opinion that the 

process adopted was a reasonable and prudent one. 

4. Was there unfairness in the process? 

As a general rule, I do not think it appropriate for the 

court to go into the minutia of the process or of the selling 

strategy adopted by the receiver. However, the court has a 

responsibility to decide whether the process was fair. The only 

part of this process which I could find that might give even a 

superficial impression of unfairness is the failure of the 

receiver to give an offering memorandum to those who expressed 

an interest in the purchase of Air Toronto. 

I will outline the circumstances which relate to the 

allegation that the receiver was unfair in failing to provide 

an offering memorandum. In the latter part of 1990, as part of 

its selling strategy, the receiver was in the process of 

preparing an offering memorandum to give to persons who 

expressed an interest in the purchase of Air Toronto. The 

offering memorandum got as far as draft form, but was never 

released to anyone, although a copy of the draft eventually got 

into the hands of CCFL before it submitted the first 922 offer 

on March 7, 1991. A copy of the offering memorandum forms part 

of the record and it seems to me to be little more than 

puffery, without any hard information which a sophisticated 
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is found in the comment of Anderson J. in Crown Trust Co. v.

Rosenberg, supra, at p. 109 O.R., p. 548 D.L.R.:

 

 The court ought not to sit as on appeal from the decision of

 the Receiver, reviewing in minute detail every element of the

 process by which the decision is reached. To do so would be a

 futile and duplicitous exercise.

 

 It would be a futile and duplicitous exercise for this court

to examine in minute detail all of the circumstances leading up

to the acceptance of the OEL offer. Having considered the

process adopted by the receiver, it is my opinion that the

process adopted was a reasonable and prudent one.

 

4. Was there unfairness in the process?

 

 As a general rule, I do not think it appropriate for the

court to go into the minutia of the process or of the selling

strategy adopted by the receiver. However, the court has a

responsibility to decide whether the process was fair. The only

part of this process which I could find that might give even a

superficial impression of unfairness is the failure of the

receiver to give an offering memorandum to those who expressed

an interest in the purchase of Air Toronto.

 

 I will outline the circumstances which relate to the

allegation that the receiver was unfair in failing to provide

an offering memorandum. In the latter part of 1990, as part of

its selling strategy, the receiver was in the process of

preparing an offering memorandum to give to persons who

expressed an interest in the purchase of Air Toronto. The

offering memorandum got as far as draft form, but was never

released to anyone, although a copy of the draft eventually got

into the hands of CCFL before it submitted the first 922 offer

on March 7, 1991. A copy of the offering memorandum forms part

of the record and it seems to me to be little more than

puffery, without any hard information which a sophisticated

19
91

 C
an

LI
I 2

72
7 

(O
N

 C
A

)



purchaser would require in order to make a serious bid. 

The offering memorandum had not been completed by February 

11, 1991. On that date, the receiver entered into the letter of 

intent to negotiate with OEL. The letter of intent contained a 

provision that during its currency the receiver would not 

negotiate with any other party. The letter of intent was 

renewed from time to time until the OEL offer was received on 

March 6, 1991. 

The receiver did not proceed with the offering memorandum 

because to do so would violate the spirit, if not the letter, 

of its letter of intent with OEL. 

I do not think that the conduct of the receiver shows any 

unfairness towards 922. When I speak of 922, I do so in the 

context that Air Canada and CCFL are identified with it. I 

start by saying that the receiver acted reasonably when it 

entered into exclusive negotiations with OEL. I find it strange 

that a company, with which Air Canada is closely and intimately 

involved, would say that it was unfair for the receiver to 

enter into a time-limited agreement to negotiate exclusively 

with OEL. That is precisely the arrangement which Air Canada 

insisted upon when it negotiated with the receiver in the 

spring and summer of 1990. If it was not unfair for Air Canada 

to have such an agreement, I do not understand why it was 

unfair for OEL to have a similar one. In fact, both Air Canada 

and OEL in its turn were acting reasonably when they required 

exclusive negotiating rights to prevent their negotiations from 

being used as a bargaining lever with other potential 

purchasers. The fact that Air Canada insisted upon an exclusive 

negotiating right while it was negotiating with the receiver 

demonstrates the commercial efficacy of OEL being given the 

same right during its negotiations with the receiver. I see no 

unfairness on the part of the receiver when it honoured its 

letter of intent with OEL by not releasing the offering 

memorandum during the negotiations with OEL. 

Moreover, I am not prepared top find that 922 was in any way 

prejudiced by the fact that it did not have an offering 

memorandum. It made an offer on March 7, 1991, which it 
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 I do not think that the conduct of the receiver shows any

unfairness towards 922. When I speak of 922, I do so in the

context that Air Canada and CCFL are identified with it. I

start by saying that the receiver acted reasonably when it

entered into exclusive negotiations with OEL. I find it strange

that a company, with which Air Canada is closely and intimately

involved, would say that it was unfair for the receiver to

enter into a time-limited agreement to negotiate exclusively

with OEL. That is precisely the arrangement which Air Canada

insisted upon when it negotiated with the receiver in the

spring and summer of 1990. If it was not unfair for Air Canada

to have such an agreement, I do not understand why it was

unfair for OEL to have a similar one. In fact, both Air Canada

and OEL in its turn were acting reasonably when they required

exclusive negotiating rights to prevent their negotiations from

being used as a bargaining lever with other potential

purchasers. The fact that Air Canada insisted upon an exclusive

negotiating right while it was negotiating with the receiver

demonstrates the commercial efficacy of OEL being given the

same right during its negotiations with the receiver. I see no

unfairness on the part of the receiver when it honoured its

letter of intent with OEL by not releasing the offering

memorandum during the negotiations with OEL.

 

 Moreover, I am not prepared top find that 922 was in any way

prejudiced by the fact that it did not have an offering

memorandum. It made an offer on March 7, 1991, which it
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contends to this day was a better offer than that of OEL. 922 

has not convinced me that if it had an offering memorandum its 

offer would have been any different or any better than it 

actually was. The fatal problem with the first 922 offer was 

that it contained a condition which was completely unacceptable 

to the receiver. The receiver properly, in my opinion, rejected 

the offer out of hand because of that condition. That condition 

did not relate to any information which could have conceivably 

been in an offering memorandum prepared by the receiver. It was 

about the resolution of a dispute between CCFL and the Royal 

Bank, something the receiver knew nothing about. 

Further evidence of the lack of prejudice which the absence 

of an offering memorandum has caused 922 is found in CCFL's 

stance before this court. During argument, its counsel 

suggested, as a possible resolution of this appeal, that this 

court should call for new bids, evaluate them and then order a 

sale to the party who put in the better bid. In such a case, 

counsel for CCFL said that 922 would be prepared to bid within 

seven days of the court's decision. I would have thought that, 

if there were anything to CCFL's suggestion that the failure to 

provide an offering memorandum was unfair to 922, it would have 

told the court that it needed more information before it would 

be able to make a bid. 

I am satisfied that Air Canada and CCFL have, and at all 

times had, all of the information which they would have needed 

to make what to them would be a commercially viable offer to 

the receiver. I think that an offering memorandum was of no 

commercial consequence to them, but the absence of one has 

since become a valuable tactical weapon. 

It is my opinion that there is no convincing proof that if an 

offering memorandum had been widely distributed among persons 

qualified to have purchased Air Toronto, a viable offer would 

have come forth from a party other than 922 or OEL. Therefore, 

the failure to provide an offering memorandum was neither 

unfair nor did it prejudice the obtaining of a better price on 

March 8, 1991, than that contained in the OEL offer. I would 

not give effect to the contention that the process adopted by 

the receiver was an unfair one. 
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There are two statements by Anderson J. contained in Crown 

Trust Co. v. Rosenberg, supra, which I adopt as my own. The 

first is at p. 109 O.R., p. 548 D.L.R.: 

The court should not proceed against the recommendations of 

its Receiver except in special circumstances and where the 

necessity and propriety of doing so are plain. Any other rule 

or approach would emasculate the role of the Receiver and 

make it almost inevitable that the final negotiation of every 

sale would take place on the motion for approval. 

The second is at p. 111 O.R., p. 550 D.L.R.: 

It is equally clear, in my view, though perhaps not so 

clearly enunciated, that it is only in an exceptional case 

that the court will intervene and proceed contrary to the 

Receiver's recommendations if satisfied, as I am, that the 

Receiver has acted reasonably, prudently and fairly and not 

arbitrarily. 

In this case the receiver acted reasonably, prudently, fairly 

and not arbitrarily. I am of the opinion, therefore, that the 

process adopted by the receiver in reaching an agreement was a 

just one. 

In his reasons for judgment, after discussing the 

circumstances leading to the 922 offer, Rosenberg J. said this 

[at p. 31 of the reasons]: 

They created a situation as of March 8, where the receiver 

was faced with two offers, one of which was in acceptable 

form and one of which could not possibly be accepted in its 

present form. The receiver acted appropriately in accepting 

the OEL offer. 

I agree. 

The receiver made proper and sufficient efforts to get the 

best price that it could for the assets of Air Toronto. It 

adopted a reasonable and effective process to sell the airline 
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I agree.

 

 The receiver made proper and sufficient efforts to get the

best price that it could for the assets of Air Toronto. It
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which was fair to all persons who might be interested in 

purchasing it. It is my opinion, therefore, that the receiver 

properly carried out the mandate which was given to it by the 

order of O'Brien J. It follows that Rosenberg J. was correct 

when he confirmed the sale to OEL. 

II. THE EFFECT OF THE SUPPORT OF THE 922 OFFER 

BY THE TWO SECURED CREDITORS 

As I noted earlier, the 922 offer was supported before 

Rosenberg J., and in this court, by CCFL and by the Royal Bank, 

the two secured creditors. It was argued that, because the 

interests of the creditors are primary, the court ought to give 

effect to their wish that the 922 offer be accepted. I would 

not accede to that suggestion for two reasons. 

The first reason is related to the fact that the creditors 

chose to have a receiver appointed by the court. It was open to 

them to appoint a private receiver pursuant to the authority of 

their security documents. Had they done so, then they would 

have had control of the process and could have sold Air Toronto 

to whom they wished. However, acting privately and controlling 

the process involves some risks. The appointment of a receiver 

by the court insulates the creditors from those risks. But 

insulation from those risks carries with it the loss of control 

over the process of disposition of the assets. As I have 

attempted to explain in these reasons, when a receiver's sale 

is before the court for confirmation the only issues are the 

propriety of the conduct of the receiver and whether it acted 

providently. The function of the court at that stage is not to 

step in and do the receiver's work or change the sale strategy 

adopted by the receiver. Creditors who asked the court to 

appoint a receiver to dispose of assets should not be allowed 

to take over control of the process by the simple expedient of 

supporting another purchaser if they do not agree with the sale 

made by the receiver. That would take away all respect for the 

process of sale by a court-appointed receiver. 

There can be no doubt that the interests of the creditor are 

an important consideration in determining whether the receiver 

has properly conducted a sale. The opinion of the creditors as 
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chose to have a receiver appointed by the court. It was open to

them to appoint a private receiver pursuant to the authority of

their security documents. Had they done so, then they would

have had control of the process and could have sold Air Toronto

to whom they wished. However, acting privately and controlling

the process involves some risks. The appointment of a receiver

by the court insulates the creditors from those risks. But

insulation from those risks carries with it the loss of control

over the process of disposition of the assets. As I have

attempted to explain in these reasons, when a receiver's sale

is before the court for confirmation the only issues are the

propriety of the conduct of the receiver and whether it acted

providently. The function of the court at that stage is not to

step in and do the receiver's work or change the sale strategy

adopted by the receiver. Creditors who asked the court to

appoint a receiver to dispose of assets should not be allowed

to take over control of the process by the simple expedient of

supporting another purchaser if they do not agree with the sale

made by the receiver. That would take away all respect for the

process of sale by a court-appointed receiver.

 

 There can be no doubt that the interests of the creditor are

an important consideration in determining whether the receiver
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to which offer ought to be accepted is something to be taken 

into account. But, if the court decides that the receiver has 

acted properly and providently, those views are not necessarily 

determinative. Because, in this case, the receiver acted 

properly and providently, I do not think that the views of the 

creditors should override the considered judgment of the 

receiver. 

The second reason is that, in the particular circumstances of 

this case, I do not think the support of CCFL and the Royal 

Bank of the 922 offer is entitled to any weight. The support 

given by CCFL can be dealt with summarily. It is a co-owner of 

922. It is hardly surprising and not very impressive to hear 

that it supports the offer which it is making for the debtors' 

assets. 

The support by the Royal Bank requires more consideration and 

involves some reference to the circumstances. On March 6, 1991, 

when the first 922 offer was made, there was in existence an 

interlender agreement between the Royal Bank and CCFL. That 

agreement dealt with the share of the proceeds of the sale of 

Air Toronto which each creditor would receive. At the time, a 

dispute between the Royal Bank and CCFL about the 

interpretation of that agreement was pending in the courts. The 

unacceptable condition in the first 922 offer related to the 

settlement of the interlender dispute. The condition required 

that the dispute be resolved in a way which would substantially 

favour CCFL. It required that CCFL receive $3,375,000 of the 

$6,000,000 cash payment and the balance, including the 

royalties, if any, be paid to the Royal Bank. The Royal Bank 

did not agree with that split of the sale proceeds. 

On April 5, 1991, the Royal Bank and CCFL agreed to settle 

the interlender dispute. The settlement was that if the 922 

offer was accepted by the court, CCFL would receive only 

$1,000,000 and the Royal Bank would receive $5,000,000 plus any 

royalties which might be paid. It was only in consideration of 

that settlement that the Royal Bank agreed to support the 922 

offer. 
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the very substantial benefit which it wanted to obtain from the 

settlement of the interlender dispute that, in my opinion, its 

support is devoid of any objectivity. I think it has no weight. 

While there may be circumstances where the unanimous support 

by the creditors of a particular offer could conceivably 

override the proper and provident conduct of a sale by a 

receiver, I do not think that this is such a case. This is a 

case where the receiver has acted properly and in a provident 

way. It would make a mockery out of the judicial process, under 

which a mandate was given to this receiver to sell this 

airline, if the support by these creditors of the 922 offer 

were permitted to carry the day. I give no weight to the 

support which they give to the 922 offer. 

In its factum, the receiver pointed out that, because of 

greater liabilities imposed upon private receivers by various 

statutes such as the Employment Standards Act, R.S.O. 1980, c. 

137, and the Environmental Protection Act, R.S.O. 1980, c. 141, 

it is likely that more and more the courts will be asked to 

appoint receivers in insolvencies. In those circumstances, I 

think that creditors who ask for court-appointed receivers and 

business people who choose to deal with those receivers should 

know that if those receivers act properly and providently their 

decisions and judgments will be given great weight by the 

courts who appoint them. I have decided this appeal in the way 

I have in order to assure business people who deal with court-

appointed receivers that they can have confidence that an 

agreement which they make with a court-appointed receiver will 

be far more than a platform upon which others may bargain at 

the court approval stage. I think that persons who enter into 

agreements with court-appointed receivers, following a 

disposition procedure that is appropriate given the nature of 

the assets involved, should expect that their bargain will be 

confirmed by the court. 

The process is very important. It should be carefully 

protected so that the ability of court-appointed receivers to 

negotiate the best price possible is strengthened and 

supported. Because this receiver acted properly and providently 

in entering into the OEL agreement, I am of the opinion that 
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Rosenberg J. was right when he approved the sale to OEL and 

dismissed the motion to approve the 922 offer. 

I would, accordingly, dismiss the appeal. I would award the 

receiver, OEL and Frontier Airlines Limited their costs out of 

the Soundair estate, those of the receiver on a solicitor-and-

client scale. I would make no order as to the costs of any 

of the other parties or interveners. 

MCKINLAY J.A. (concurring in the result):-- I agree with 

Galligan J.A. in result, but wish to emphasize that I do so on 

the basis that the undertaking being sold in this case was of a 

very special and unusual nature. It is most important that the 

integrity of procedures followed by court-appointed receivers 

be protected in the interests of both commercial morality and 

the future confidence of business persons in their dealings 

with receivers. Consequently, in all cases, the court should 

carefully scrutinize the procedure followed by the receiver to 

determine whether it satisfies the tests set out by Anderson J. 

in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 39 

D.L.R. (4th) 526 (H.C.J.). While the procedure carried out by 

the receiver in this case, as described by Galligan J.A., was 

appropriate, given the unfolding of events and the unique 

nature of the assets involved, it is not a procedure that is 

likely to be appropriate in many receivership sales. 

I should like to add that where there is a small number of 

creditors who are the only parties with a real interest in the 

proceeds of the sale (i.e., where it is clear that the highest 

price attainable would result in recovery so low that no other 

creditors, shareholders, guarantors, etc., could possibly 

benefit therefrom), the wishes of the interested creditors 

should be very seriously considered by the receiver. It is 

true, as Galligan J.A. points out, that in seeking the court 

appointment of a receiver, the moving parties also seek the 

protection of the court in carrying out the receiver's 

functions. However, it is also true that in utilizing the court 

process the moving parties have opened the whole process to 

detailed scrutiny by all involved, and have probably added 

significantly to their costs and consequent shortfall as a 

result of so doing. The adoption of the court process should in 
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no way diminish the rights of any party, and most certainly not 

the rights of the only parties with a real interest. Where a 

receiver asks for court approval of a sale which is opposed by 

the only parties in interest, the court should scrutinize with 

great care the procedure followed by the receiver. I agree with 

Galligan J.A. that in this case that was done. I am satisfied 

that the rights of all parties were properly considered by the 

receiver, by the learned motions court judge, and by Galligan 

J.A. 

GOODMAN J.A. (dissenting):-- I have had the opportunity of 

reading the reasons for judgment herein of Galligan and 

McKinlay JJ.A. Respectfully, I am unable to agree with their 

conclusion. 

The case at bar is an exceptional one in the sense that upon 

the application made for approval of the sale of the assets of 

Air Toronto two competing offers were placed before Rosenberg 

J. Those two offers were that of Frontier Airlines Ltd. and 

Ontario Express Limited (OEL) and that of 922246 Ontario 

Limited (922), a company incorporated for the purpose of 

acquiring Air Toronto. Its shares were owned equally by 

Canadian Pension Capital Limited and Canadian Insurers Capital 

Corporation (collectively CCFL) and Air Canada. It was conceded 

by all parties to these proceedings that the only persons who 

had any interest in the proceeds of the sale were two secured 

creditors, viz., CCFL and the Royal Bank of Canada (the Bank). 

Those two creditors were unanimous in their position that they 

desired the court to approve the sale to 922. We were not 

referred to nor am I aware of any case where a court has 

refused to abide by the unanimous wishes of the only interested 

creditors for the approval of a specific offer made in 

receivership proceedings. 

In British Columbia Development Corp. v. Spun Cast Industries 

Inc. (1977), 5 B.C.L.R. 94, 26 C.B.R. (N.S.) 28 (S.C.), Berger 

J. said at p. 95 B.C.L.R., p. 30 C.B.R.: 

Here all of those with a financial stake in the plant have 

joined in seeking the court's approval of the sale to Fincas. 

This court does not having a roving commission to decide what 
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is best for investors and businessmen when they have agreed 

among themselves what course of action they should follow. It 

is their money. 

I agree with that statement. It is particularly apt to this 

case. The two secured creditors will suffer a shortfall of 

approximately $50,000,000. They have a tremendous interest in 

the sale of assets which form part of their security. I agree 

with the finding of Rosenberg J., Gen. Div., May 1, 1991, that 

the offer of 922 is superior to that of OEL. He concluded that 

the 922 offer is marginally superior. If by that he meant that 

mathematically it was likely to provide slightly more in the 

way of proceeds it is difficult to take issue with that 

finding. If on the other hand he meant that having regard to 

all considerations it was only marginally superior, I cannot 

agree. He said in his reasons [pp. 17-18]: 

I have come to the conclusion that knowledgeable creditors 

such as the Royal Bank would prefer the 922 offer even if the 

other factors influencing their decision were not present. No 

matter what adjustments had to be made, the 922 offer results 

in more cash immediately. Creditors facing the type of loss 

the Royal Bank is taking in this case would not be anxious to 

rely on contingencies especially in the present circumstances 

surrounding the airline industry. 

I agree with that statement completely. It is apparent that 

the difference between the two offers insofar as cash on 

closing is concerned amounts to approximately $3,000,000 to 

$4,000,000. The Bank submitted that it did not wish to gamble 

any further with respect to its investment and that the 

acceptance and court approval of the OEL offer, in effect, 

supplanted its position as a secured creditor with respect to 

the amount owing over and above the down payment and placed it 

in the position of a joint entrepreneur but one with no 

control. This results from the fact that the OEL offer did not 

provide for any security for any funds which might be 

forthcoming over and above the initial downpayment on closing. 

In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1, 

45 N.S.R. (2d) 303 (C.A.), Hart J.A., speaking for the majority 
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of the court, said at p. 10 C.B.R., p. 312 N.S.R.: 

Here we are dealing with a receiver appointed at the instance 

of one major creditor, who chose to insert in the contract of 

sale a provision making it subject to the approval of the 

court. This, in my opinion, shows an intention on behalf of 

the parties to invoke the normal equitable doctrines which 

place the court in the position of looking to the interests 

of all persons concerned before giving its blessing to a 

particular transaction submitted for approval. In these 

circumstances the court would not consider itself bound by 

the contract entered into in good faith by the receiver but 

would have to look to the broader picture to see that the 

contract was for the benefit of the creditors as a whole. 

When there was evidence that a higher price was readily 

available for the property the chambers judge was, in my 

opinion, justified in exercising his discretion as he did. 

Otherwise he could have deprived the creditors of a 

substantial sum of money. 

This statement is apposite to the circumstances of the case 

at bar. I hasten to add that in my opinion it is not only price 

which is to be considered in the exercise of the judge's 

discretion. It may very well be, as I believe to be so in this 

case, that the amount of cash is the most important element in 

determining which of the two offers is for the benefit and in 

the best interest of the creditors. 

It is my view, and the statement of Hart J.A. is consistent 

therewith, that the fact that a creditor has requested an order 

of the court appointing a receiver does not in any way diminish 

or derogate from his right to obtain the maximum benefit to be 

derived from any disposition of the debtor's assets. I agree 

completely with the views expressed by McKinlay J.A. in that 

regard in her reasons. 

It is my further view that any negotiations which took place 

between the only two interested creditors in deciding to 

support the approval of the 922 offer were not relevant to the 

determination by the presiding judge of the issues involved in 

the motion for approval of either one of the two offers nor are 
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they relevant in determining the outcome of this appeal. It is 

sufficient that the two creditors have decided unanimously what 

is in their best interest and the appeal must be considered in 

the light of that decision. It so happens, however, that there 

is ample evidence to support their conclusion that the approval 

of the 922 offer is in their best interests. 

I am satisfied that the interests of the creditors are the 

prime consideration for both the receiver and the court. In Re 

Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 

(Ont. Bkcy.) Saunders J. said at p. 243: 

This does not mean that a court should ignore a new and 

higher bid made after acceptance where there has been no 

unfairness in the process. The interests of the creditors, 

while not the only consideration, are the prime 

consideration. 

I agree with that statement of the law. In Re Selkirk (1986), 

58 C.B.R. (N.S.) 245 (Ont. Bkcy.) Saunders J. heard an 

application for court approval for the sale by the sheriff of 

real property in bankruptcy proceedings. The sheriff had been 

previously ordered to list the property for sale subject to 

approval of the court. Saunders J. said at p. 246 C.B.R.: 

In dealing with the request for approval, the court has to 

be concerned primarily with protecting the interests of the 

creditors of the former bankrupt. A secondary but important 

consideration is that the process under which the sale 

agreement is arrived at should be consistent with the 

commercial efficacy and integrity. 

I am in agreement with that statement as a matter of general 

principle. Saunders J. further stated that he adopted the 

principles stated by Macdonald J.A. in Cameron, supra, at pp. 

92-94 O.R., pp. 531-33 D.L.R., quoted by Galligan J.A. in his 

reasons. In Cameron, the remarks of Macdonald J.A. related to 

situations involving the calling of bids and fixing a time 

limit for the making of such bids. In those circumstances the 

process is so clear as a matter of commercial practice that an 

interference by the court in such process might have a 
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19
91

 C
an

LI
I 2

72
7 

(O
N

 C
A

)



deleterious effect on the efficacy of receivership proceedings 

in other cases. But Macdonald J.A. recognized that even in bid 

or tender cases where the offeror for whose bid approval is 

sought has complied with all requirements a court might not 

approve the agreement of purchase and sale entered into by the 

receiver. He said at pp. 11-12 C.B.R., p. 314 N.S.R.: 

There are, of course, many reasons why a court might not 

approve an agreement of purchase and sale, viz., where the 

offer accepted is so low in relation to the appraised value 

as to be unrealistic; or, where the circumstances indicate 

that insufficient time was allowed for the making of bids or 

that inadequate notice of sale by bid was given (where the 

receiver sells property by the bid method); or, where it can 

be said that the proposed sale is not in the best interest of 

either the creditors or the owner. Court approval must 

involve the delicate balancing of competing interests and not 

simply a consideration of the interests of the creditors. 

The deficiency in the present case is so large that there has 

been no suggestion of a competing interest between the owner 

and the creditors. 

I agree that the same reasoning may apply to a negotiation 

process leading to a private sale but the procedure and process 

applicable to private sales of a wide variety of businesses and 

undertakings with the multiplicity of individual considerations 

applicable and perhaps peculiar to the particular business is 

not so clearly established that a departure by the court from 

the process adopted by the receiver in a particular case will 

result in commercial chaos to the detriment of future 

receivership proceedings. Each case must be decided on its own 

merits and it is necessary to consider the process used by the 

receiver in the present proceedings and to determine whether it 

was unfair, improvident or inadequate. 

It is important to note at the outset that Rosenberg J. made 

the following statement in his reasons [p. 15]: 

On March 8, 1991 the trustee accepted the OEL offer subject 

to court approval. The receiver at that time had no other 
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offer before it that was in final form or could possibly be 

accepted. The receiver had at the time the knowledge that Air 

Canada with CCFL had not bargained in good faith and had not 

fulfilled the promise of its letter of March 1. The receiver 

was justified in assuming that Air Canada and CCFL's offer 

was a long way from being in an acceptable form and that Air 

Canada and CCFL's objective was to interrupt the finalizing 

of the OEL agreement and to retain as long as possible the 

Air Toronto connector traffic flowing into Terminal 2 for the 

benefit of Air Canada. 

In my opinion there was no evidence before him or before this 

court to indicate that Air Canada with CCFL had not bargained 

in good faith and that the receiver had knowledge of such lack 

of good faith. Indeed, on this appeal, counsel for the receiver 

stated that he was not alleging Air Canada and CCFL had not 

bargained in good faith. Air Canada had frankly stated at the 

time that it had made its offer to purchase which was 

eventually refused by the receiver that it would not become 

involved in an "auction" to purchase the undertaking of Air 

Canada and that, although it would fulfil its contractual 

obligations to provide connecting services to Air Toronto, it 

would do no more than it was legally required to do insofar as 

facilitating the purchase of Air Toronto by any other person. 

In so doing Air Canada may have been playing "hard ball" as its 

behaviour was characterized by some of the counsel for opposing 

parties. It was nevertheless merely openly asserting its legal 

position as it was entitled to do. 

Furthermore there was no evidence before Rosenberg J. or this 

court that the receiver had assumed that Air Canada and CCFL's 

objective in making an offer was to interrupt the finalizing of 

the OEL agreement and to retain as long as possible the Air 

Toronto connector traffic flowing into Terminal 2 for the 

benefit of Air Canada. Indeed, there was no evidence to support 

such an assumption in any event although it is clear that 922 

and through it CCFL and Air Canada were endeavouring to present 

an offer to purchase which would be accepted and/or approved by 

the court in preference to the offer made by OEL. 

To the extent that approval of the OEL agreement by Rosenberg 
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J. was based on the alleged lack of good faith in bargaining 

and improper motivation with respect to connector traffic on 

the part of Air Canada and CCFL, it cannot be supported. 

I would also point out that, rather than saying there was no 

other offer before it that was final in form, it would have 

been more accurate to have said that there was no unconditional 

offer before it. 

In considering the material and evidence placed before the 

court I am satisfied that the receiver was at all times acting 

in good faith. I have reached the conclusion, however, that the 

process which he used was unfair insofar as 922 is concerned 

and improvident insofar as the two secured creditors are 

concerned. 

Air Canada had been negotiating with Soundair Corporation for 

the purchase from it of Air Toronto for a considerable period 

of time prior to the appointment of a receiver by the court. It 

had given a letter of intent indicating a prospective sale 

price of $18,000,000. After the appointment of the receiver, by 

agreement dated April 30, 1990, Air Canada continued its 

negotiations for the purchase of Air Toronto with the receiver. 

Although this agreement contained a clause which provided that 

the receiver "shall not negotiate for the sale ... of Air 

Toronto with any person except Air Canada", it further provided 

that the receiver would not be in breach of that provision 

merely by receiving unsolicited offers for all or any of the 

assets of Air Toronto. In addition, the agreement, which had a 

term commencing on April 30, 1990, could be terminated on the 

fifth business day following the delivery of a written notice 

of termination by one party to the other. I point out this 

provision merely to indicate that the exclusivity privilege 

extended by the Receiver to Air Canada was of short duration at 

the receiver's option. 

As a result of due diligence investigations carried out by 

Air Canada during the month of April, May and June of 1990, Air 

Canada reduced its offer to 8.1 million dollars conditional 

upon there being $4,000,000 in tangible assets. The offer was 

made on June 14, 1990 and was open for acceptance until June 

19
91

 C
an

LI
I 2

72
7 

(O
N

 C
A

) 

J. was based on the alleged lack of good faith in bargaining

and improper motivation with respect to connector traffic on
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fifth business day following the delivery of a written notice
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provision merely to indicate that the exclusivity privilege
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 As a result of due diligence investigations carried out by
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29, 1990. 

By amending agreement dated June 19, 1990 the receiver was 

released from its covenant to refrain from negotiating for the 

sale of the Air Toronto business and assets to any person other 

than Air Canada. By virtue of this amending agreement the 

receiver had put itself in the position of having a firm offer 

in hand with the right to negotiate and accept offers from 

other persons. Air Canada in these circumstances was in the 

subservient position. The receiver, in the exercise of its 

judgment and discretion, allowed the Air Canada offer to lapse. 

On July 20, 1990 Air Canada served a notice of termination of 

the April 30, 1990 agreement. 

Apparently as a result of advice received from the receiver 

to the effect that the receiver intended to conduct an auction 

for the sale of the assets and business of the Air Toronto 

Division of Soundair Corporation, the solicitors for Air Canada 

advised the receiver by letter dated July 20, 1990 in part as 

follows: 

Air Canada has instructed us to advise you that it does not 

intend to submit a further offer in the auction process. 

This statement together with other statements set forth in 

the letter was sufficient to indicate that Air Canada was not 

interested in purchasing Air Toronto in the process apparently 

contemplated by the receiver at that time. It did not form a 

proper foundation for the receiver to conclude that there was 

no realistic possibility of selling Air Toronto to Air Canada, 

either alone or in conjunction with some other person, in 

different circumstances. In June 1990 the receiver was of the 

opinion that the fair value of Air Toronto was between 

$10,000,000 and $12,000,000. 

In August 1990 the receiver contacted a number of interested 

parties. A number of offers were received which were not deemed 

to be satisfactory. One such offer, received on August 20, 

1990, came as a joint offer from OEL and Air Ontario (an Air 

Canada connector). It was for the sum of $3,000,000 for the 

good will relating to certain Air Toronto routes but did not 

19
91

 C
an

LI
I 2

72
7 

(O
N

 C
A

) 

29, 1990.

 

 By amending agreement dated June 19, 1990 the receiver was

released from its covenant to refrain from negotiating for the

sale of the Air Toronto business and assets to any person other

than Air Canada. By virtue of this amending agreement the

receiver had put itself in the position of having a firm offer

in hand with the right to negotiate and accept offers from

other persons. Air Canada in these circumstances was in the

subservient position. The receiver, in the exercise of its

judgment and discretion, allowed the Air Canada offer to lapse.

On July 20, 1990 Air Canada served a notice of termination of

the April 30, 1990 agreement.

 

 Apparently as a result of advice received from the receiver

to the effect that the receiver intended to conduct an auction

for the sale of the assets and business of the Air Toronto

Division of Soundair Corporation, the solicitors for Air Canada

advised the receiver by letter dated July 20, 1990 in part as

follows:

 

   Air Canada has instructed us to advise you that it does not

 intend to submit a further offer in the auction process.

 

 This statement together with other statements set forth in

the letter was sufficient to indicate that Air Canada was not

interested in purchasing Air Toronto in the process apparently

contemplated by the receiver at that time. It did not form a

proper foundation for the receiver to conclude that there was

no realistic possibility of selling Air Toronto to Air Canada,

either alone or in conjunction with some other person, in

different circumstances. In June 1990 the receiver was of the

opinion that the fair value of Air Toronto was between

$10,000,000 and $12,000,000.

 

 In August 1990 the receiver contacted a number of interested
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include the purchase of any tangible assets or leasehold 

interests. 

In December 1990 the receiver was approached by the 

management of Canadian Partner (operated by OEL) for the 

purpose of evaluating the benefits of an amalgamated Air 

Toronto/Air Partner operation. The negotiations continued from 

December of 1990 to February of 1991 culminating in the OEL 

agreement dated March 8, 1991. 

On or before December, 1990, CCFL advised the receiver that 

it intended to make a bid for the Air Toronto assets. The 

receiver, in August of 1990, for the purpose of facilitating 

the sale of Air Toronto assets, commenced the preparation of an 

operating memorandum. He prepared no less than six draft 

operating memoranda with dates from October 1990 through March 

1, 1991. None of these were distributed to any prospective 

bidder despite requests having been received therefor, with the 

exception of an early draft provided to CCFL without the 

receiver's knowledge. 

During the period December 1990 to the end of January 1991, 

the receiver advised CCFL that the offering memorandum was in 

the process of being prepared and would be ready soon for 

distribution. He further advised CCFL that it should await the 

receipt of the memorandum before submitting a formal offer to 

purchase the Air Toronto assets. 

By late January CCFL had become aware that the receiver was 

negotiating with OEL for the sale of Air Toronto. In fact, on 

February 11, 1991, the receiver signed a letter of intent with 

OEL wherein it had specifically agreed not to negotiate with 

any other potential bidders or solicit any offers from others. 

By letter dated February 25, 1991, the solicitors for CCFL 

made a written request to the Receiver for the offering 

memorandum. The receiver did not reply to the letter because he 

felt he was precluded from so doing by the provisions of the 

letter of intent dated February 11, 1991. Other prospective 

purchasers were also unsuccessful in obtaining the promised 

memorandum to assist them in preparing their bids. It should be 
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noted that exclusivity provision of the letter of intent 

expired on February 20, 1991. This provision was extended on 

three occasions, viz., February 19, 22 and March 5, 1991. It is 

clear that from a legal standpoint the receiver, by refusing to 

extend the time, could have dealt with other prospective 

purchasers and specifically with 922. 

It was not until March 1, 1991 that CCFL had obtained 

sufficient information to enable it to make a bid through 922. 

It succeeded in so doing through its own efforts through 

sources other than the receiver. By that time the receiver had 

already entered into the letter of intent with OEL. 

Notwithstanding the fact that the receiver knew since December 

of 1990 that CCFL wished to make a bid for the assets of Air 

Toronto (and there is no evidence to suggest that at any time 

such a bid would be in conjunction with Air Canada or that Air 

Canada was in any way connected with CCFL) it took no steps to 

provide CCFL with information necessary to enable it to make an 

intelligent bid and, indeed, suggested delaying the making of 

the bid until an offering memorandum had been prepared and 

provided. In the meantime by entering into the letter of intent 

with OEL it put itself in a position where it could not 

negotiate with CCFL or provide the information requested. 

On February 28, 1991, the solicitors for CCFL telephoned the 

receiver and were advised for the first time that the receiver 

had made a business decision to negotiate solely with OEL and 

would not negotiate with anyone else in the interim. 

By letter dated March 1, 1991 CCFL advised the receiver that 

it intended to submit a bid. It set forth the essential terms 

of the bid and stated that it would be subject to customary 

commercial provisions. On March 7, 1991 CCFL and Air Canada, 

jointly through 922, submitted an offer to purchase Air Toronto 

upon the terms set forth in the letter dated March 1, 1991. It 

included a provision that the offer was conditional upon the 

interpretation of an interlender agreement which set out the 

relative distribution of proceeds as between CCFL and the Royal 

Bank. It is common ground that it was a condition over which 

the receiver had no control and accordingly would not have been 

acceptable on that ground alone. The receiver did not, however, 
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contact CCFL in order to negotiate or request the removal of 

the condition although it appears that its agreement with OEL 

not to negotiate with any person other than OEL expired on 

March 6, 1991. 

The fact of the matter is that by March 7, 1991, the receiver 

had received the offer from OEL which was subsequently approved 

by Rosenberg J. That offer was accepted by the receiver on 

March 8, 1991. Notwithstanding the fact that OEL had been 

negotiating the purchase for a period of approximately three 

months the offer contained a provision for the sole benefit of 

the purchaser that it was subject to the purchaser obtaining: 

... a financing commitment within 45 days of the date hereof 

in an amount not less than the Purchase Price from the Royal 

Bank of Canada or other financial institution upon terms and 

conditions acceptable to them. In the event that such a 

financing commitment is not obtained within such 45 day 

period, the purchaser or OEL shall have the right to 

terminate this agreement upon giving written notice of 

termination to the vendor on the first Business Day following 

the expiry of the said period. 

The purchaser was also given the right to waive the condition. 

In effect the agreement was tantamount to a 45-day option to 

purchase excluding the right of any other person to purchase 

Air Toronto during that period of time and thereafter if the 

condition was fulfilled or waived. The agreement was, of 

course, stated to be subject to court approval. 

In my opinion the process and procedure adopted by the 

receiver was unfair to CCFL. Although it was aware from 

December 1990 that CCFL was interested in making an offer, it 

effectively delayed the making of such offer by continually 

referring to the preparation of the offering memorandum. It did 

not endeavour during the period December 1990 to March 7, 1991 

to negotiate with CCFL in any way the possible terms of 

purchase and sale agreement. In the result no offer was sought 

from CCFL by the receiver prior to February 11, 1991 and 

thereafter it put itself in the position of being unable to 
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effectively delayed the making of such offer by continually
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negotiate with anyone other than OEL. The receiver, then, on 

March 8, 1991 chose to accept an offer which was conditional in 

nature without prior consultation with CCFL (922) to see 

whether it was prepared to remove the condition in its offer. 

I do not doubt that the receiver felt that it was more likely 

that the condition in the OEL offer would be fulfilled than the 

condition in the 922 offer. It may be that the receiver, having 

negotiated for a period of three months with OEL, was fearful 

that it might lose the offer if OEL discovered that it was 

negotiating with another person. Nevertheless it seems to me 

that it was imprudent and unfair on the part of the receiver to 

ignore an offer from an interested party which offered 

approximately triple the cash down payment without giving a 

chance to the offeror to remove the conditions or other terms 

which made the offer unacceptable to it. The potential loss was 

that of an agreement which amounted to little more than an 

option in favour of the offeror. 

In my opinion the procedure adopted by the receiver was 

unfair to CCFL in that, in effect, it gave OEL the opportunity 

of engaging in exclusive negotiations for a period of three 

months notwithstanding the fact that it knew CCFL was 

interested in making an offer. The receiver did not indicate a 

deadline by which offers were to be submitted and it did not at 

any time indicate the structure or nature of an offer which 

might be acceptable to it. 

In his reasons Rosenberg J. stated that as of March 1, CCFL 

and Air Canada had all the information that they needed and any 

allegations of unfairness in the negotiating process by the 

receiver had disappeared. He said [p. 31]: 

They created a situation as of March 8, where the receiver 

was faced with two offers, one of which was in acceptable 

form and one of which could not possibly be accepted in its 

present form. The receiver acted appropriately in accepting 

the OEL offer. 

If he meant by "acceptable in form" that it was acceptable to 

the receiver, then obviously OEL had the unfair advantage of 
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negotiate with anyone other than OEL. The receiver, then, on

March 8, 1991 chose to accept an offer which was conditional in

nature without prior consultation with CCFL (922) to see

whether it was prepared to remove the condition in its offer.

 

 I do not doubt that the receiver felt that it was more likely

that the condition in the OEL offer would be fulfilled than the

condition in the 922 offer. It may be that the receiver, having

negotiated for a period of three months with OEL, was fearful

that it might lose the offer if OEL discovered that it was

negotiating with another person. Nevertheless it seems to me

that it was imprudent and unfair on the part of the receiver to

ignore an offer from an interested party which offered

approximately triple the cash down payment without giving a

chance to the offeror to remove the conditions or other terms

which made the offer unacceptable to it. The potential loss was

that of an agreement which amounted to little more than an

option in favour of the offeror.

 

 In my opinion the procedure adopted by the receiver was

unfair to CCFL in that, in effect, it gave OEL the opportunity

of engaging in exclusive negotiations for a period of three

months notwithstanding the fact that it knew CCFL was

interested in making an offer. The receiver did not indicate a

deadline by which offers were to be submitted and it did not at

any time indicate the structure or nature of an offer which

might be acceptable to it.

 

 In his reasons Rosenberg J. stated that as of March 1, CCFL

and Air Canada had all the information that they needed and any

allegations of unfairness in the negotiating process by the

receiver had disappeared. He said [p. 31]:
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its lengthy negotiations with the receiver to ascertain what 

kind of an offer would be acceptable to the receiver. If, on 

the other hand, he meant that the 922 offer was unacceptable in 

its form because it was conditional, it can hardly be said that 

the OEL offer was more acceptable in this regard as it 

contained a condition with respect to financing terms and 

conditions "acceptable to them". 

It should be noted that on March 13, 1991 the representatives 

of 922 first met with the receiver to review its offer of March 

7, 1991 and at the request of the receiver withdrew the inter-

lender condition from its offer. On March 14, 1991 OEL 

removed the financing condition from its offer. By order of 

Rosenberg J. dated March 26, 1991, CCFL was given until April 

5, 1991 to submit a bid and on April 5, 1991, 922 submitted its 

offer with the interlender condition removed. 

In my opinion the offer accepted by the receiver is 

improvident and unfair insofar as the two creditors are 

concerned. It is not improvident in the sense that the price 

offered by 922 greatly exceeded that offered by OEL. In the 

final analysis it may not be greater at all. The salient fact 

is that the cash down payment in the 922 offer constitutes 

approximately two-thirds of the contemplated sale price whereas 

the cash down payment in the OEL transaction constitutes 

approximately 20 to 25 per cent of the contemplated sale price. 

In terms of absolute dollars, the down payment in the 922 offer 

would likely exceed that provided for in the OEL agreement by 

approximately $3,000,000 to $4,000,000. 

In Re Beauty Counsellors of Canada Ltd., supra, Saunders J. 

said at p. 243 C.B.R.: 

If a substantially higher bid turns up at the approval stage, 

the court should consider it. Such a bid may indicate, for 

example, that the trustee has not properly carried out its 

duty to endeavour to obtain the best price for the estate. In 

such a case the proper course might be to refuse approval and 

to ask the trustee to recommence the process. 
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I accept that statement as being an accurate statement of the 

its lengthy negotiations with the receiver to ascertain what

kind of an offer would be acceptable to the receiver. If, on

the other hand, he meant that the 922 offer was unacceptable in

its form because it was conditional, it can hardly be said that

the OEL offer was more acceptable in this regard as it

contained a condition with respect to financing terms and

conditions "acceptable to them".

 

 It should be noted that on March 13, 1991 the representatives

of 922 first met with the receiver to review its offer of March

7, 1991 and at the request of the receiver withdrew the inter-

lender condition from its offer. On March 14, 1991 OEL

removed the financing condition from its offer. By order of

Rosenberg J. dated March 26, 1991, CCFL was given until April

5, 1991 to submit a bid and on April 5, 1991, 922 submitted its

offer with the interlender condition removed.

 

 In my opinion the offer accepted by the receiver is

improvident and unfair insofar as the two creditors are

concerned. It is not improvident in the sense that the price

offered by 922 greatly exceeded that offered by OEL. In the

final analysis it may not be greater at all. The salient fact

is that the cash down payment in the 922 offer constitutes

approximately two-thirds of the contemplated sale price whereas

the cash down payment in the OEL transaction constitutes

approximately 20 to 25 per cent of the contemplated sale price.

In terms of absolute dollars, the down payment in the 922 offer

would likely exceed that provided for in the OEL agreement by

approximately $3,000,000 to $4,000,000.

 

 In Re Beauty Counsellors of Canada Ltd., supra, Saunders J.

said at p. 243 C.B.R.:

 

 If a substantially higher bid turns up at the approval stage,

 the court should consider it. Such a bid may indicate, for

 example, that the trustee has not properly carried out its

 duty to endeavour to obtain the best price for the estate. In

 such a case the proper course might be to refuse approval and

 to ask the trustee to recommence the process.
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law. I would add, however, as previously indicated, that in 

determining what is the best price for the estate the receiver 

or court should not limit its consideration to which offer 

provides for the greater sale price. The amount of down payment 

and the provision or lack thereof to secure payment of the 

balance of the purchase price over and above the down payment 

may be the most important factor to be considered and I am of 

the view that is so in the present case. It is clear that that 

was the view of the only creditors who can benefit from the 

sale of Air Toronto. 

I note that in the case at bar the 922 offer in conditional 

form was presented to the receiver before it accepted the OEL 

offer. The receiver in good faith, although I believe 

mistakenly, decided that the OEL offer was the better offer. At 

that time the receiver did not have the benefit of the views of 

the two secured creditors in that regard. At the time of the 

application for approval before Rosenberg J. the stated 

preference of the two interested creditors was made quite 

clear. He found as a fact that knowledgeable creditors would 

not be anxious to rely on contingencies in the present 

circumstances surrounding the airline industry. It is 

reasonable to expect that a receiver would be no less 

knowledgeable in that regard and it is his primary duty to 

protect the interests of the creditors. In my view it was an 

improvident act on the part of the receiver to have accepted 

the conditional offer made by OEL and Rosenberg J. erred in 

failing to dismiss the application of the receiver for approval 

of the OEL offer. It would be most inequitable to foist upon 

the two creditors who have already been seriously hurt more 

unnecessary contingencies. 

Although in other circumstances it might be appropriate to 

ask the receiver to recommence the process, in my opinion, it 

would not be appropriate to do so in this case. The only two 

interested creditors support the acceptance of the 922 offer 

and the court should so order. 

Although I would be prepared to dispose of the case on the 

grounds stated above, some comment should be addressed to the 

question of interference by the court with the process and 
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would not be appropriate to do so in this case. The only two
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procedure adopted by the receiver. 

I am in agreement with the view expressed by McKinlay J.A. in 

her reasons that the undertaking being sold in this case was of 

a very special and unusual nature. As a result the procedure 

adopted by the receiver was somewhat unusual. At the outset, in 

accordance with the terms of the receiving order, it dealt 

solely with Air Canada. It then appears that the receiver 

contemplated a sale of the assets by way of auction and still 

later contemplated the preparation and distribution of an 

offering memorandum inviting bids. At some point, without 

advice to CCFL, it abandoned that idea and reverted to 

exclusive negotiations with one interested party. This entire 

process is not one which is customary or widely accepted as a 

general practice in the commercial world. It was somewhat 

unique having regard to the circumstances of this case. In my 

opinion the refusal of the court to approve the offer accepted 

by the receiver would not reflect on the integrity of 

procedures followed by court-appointed receivers and is not the 

type of refusal which will have a tendency to undermine the 

future confidence of business persons in dealing with 

receivers. 

Rosenberg J. stated that the Royal Bank was aware of the 

process used and tacitly approved it. He said it knew the terms 

of the letter of intent in February 1991 and made no comment. 

The Royal Bank did, however, indicate to the receiver that it 

was not satisfied with the contemplated price nor the amount of 

the down payment. It did not, however, tell the receiver to 

adopt a different process in endeavouring to sell the Air 

Toronto assets. It is not clear from the material filed that at 

the time it became aware of the letter of intent, it knew that 

CCFL was interested in purchasing Air Toronto. 

I am further of the opinion that a prospective purchaser who 

has been given an opportunity to engage in exclusive 

negotiations with a receiver for relatively short periods of 

time which are extended from time to time by the receiver and 

who then makes a conditional offer, the condition of which is 

for his sole benefit and must be fulfilled to his satisfaction 

unless waived by him, and which he knows is to be subject to 
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 I am further of the opinion that a prospective purchaser who
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court approval, cannot legitimately claim to have been unfairly 

dealt with if the court refuses to approve the offer and 

approves a substantially better one. 

In conclusion I feel that I must comment on the statement 

made by Galligan J.A. in his reasons to the effect that the 

suggestion made by counsel for 922 constitutes evidence of lack 

of prejudice resulting from the absence of an offering 

memorandum. It should be pointed out that the court invited 

counsel to indicate the manner in which the problem should be 

resolved in the event that the court concluded that the order 

approving the OEL offer should be set aside. There was no 

evidence before the court with respect to what additional 

information may have been acquired by CCFL since March 8, 1991 

and no inquiry was made in that regard. Accordingly, I am of 

the view that no adverse inference should be drawn from the 

proposal made as a result of the court's invitation. 

For the above reasons I would allow the appeal with one set 

of costs to CCFL-922, set aside the order of Rosenberg J., 

dismiss the receiver's motion with one set of costs to CCFL-922 

and order that the assets of Air Toronto be sold to numbered 

corporation 922246 on the terms set forth in its offer with 

appropriate adjustments to provide for the delay in its 

execution. Costs awarded shall be payable out of the estate of 

Soundair Corporation. The costs incurred by the receiver in 

making the application and responding to the appeal shall be 

paid to him out of the assets of the estate of Soundair 

Corporation on a solicitor-and-client basis. I would make no 

order as to costs of any of the other parties or interveners. 

Appeal dismissed. 

El 
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 In conclusion I feel that I must comment on the statement

made by Galligan J.A. in his reasons to the effect that the

suggestion made by counsel for 922 constitutes evidence of lack

of prejudice resulting from the absence of an offering

memorandum. It should be pointed out that the court invited

counsel to indicate the manner in which the problem should be

resolved in the event that the court concluded that the order

approving the OEL offer should be set aside. There was no

evidence before the court with respect to what additional

information may have been acquired by CCFL since March 8, 1991

and no inquiry was made in that regard. Accordingly, I am of

the view that no adverse inference should be drawn from the

proposal made as a result of the court's invitation.

 

 For the above reasons I would allow the appeal with one set

of costs to CCFL-922, set aside the order of Rosenberg J.,

dismiss the receiver's motion with one set of costs to CCFL-922

and order that the assets of Air Toronto be sold to numbered

corporation 922246 on the terms set forth in its offer with

appropriate adjustments to provide for the delay in its

execution. Costs awarded shall be payable out of the estate of

Soundair Corporation. The costs incurred by the receiver in

making the application and responding to the appeal shall be

paid to him out of the assets of the estate of Soundair

Corporation on a solicitor-and-client basis. I would make no

order as to costs of any of the other parties or interveners.

 

                                              Appeal dismissed.
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Oral Reasons for Decision of 
The Honourable Mr. Justice Jack Watson 

[1] This an application by the appellants for an Order confirming or issuing a stay in respect 
of the Approval and Vesting Order granted by Topolniski J on May 21, 2019 dealing with a 
matter under the Bankruptcy and Insolvency Act, RSC 1985, c B-3 (the "BIA") and for which a 
formal order was immediately taken out at the time and then filed'. 

[2] By cross application, the Receiver seeks an order denying or lifting a stay in respect of 
the Approval and Vesting Order. The aspect of the formal order being immediately taken out 
and filed raises an interesting question concerning whether or not - as I raised at the outset of the 
hearing - Topolniski J would have jurisdiction under s 187(5) of the BIA to reconsider the 
decision. That section states that "every court may review, rescind or vary any order made by it 
under its bankruptcy jurisdiction". 

[3] Certainly the entry of the formal order would appear to oust the application of R 9.13 of 
the Alberta Rules of Court, Alta Reg 124/2010 because the formal order's entry would then 
make it within only a very narrow type of situation under the Rules for her to reconsider her 
decision. That said, the BIA appears to be more generous than that in relation to a Court's ability 
to reconsider the case. 

[4] As I pointed out at the beginning, I am very indebted to the very capable presentations 
which have been made concerning s 187(5) of the BIA and the frankness of all counsel that no 
one is asking for that possible remedy in this case. Accordingly, I will act upon that indication 
of counsel. 

[5] It does appear to me that counsel have put forward as best as they can the positions that 
they take relative to the substantive issue before me which is whether or not there is an appeal as 
of right on the part of the appellants to this Court under s 193 or whether or not there should be 
leave granted for an appeal to this Court on behalf of the appellants (and then the cross-motion 
and collateral remedy as was discussed at the end of the debate). 

[6] Before getting into the further reasons on this point I should therefore just say that I am 
not going to make any suggestion or refer back or purport to refer this matter back to Topolniski 
J. It seems to me that I could not have commanded her to do anything anyway in relation to it. 
The effect of doing so would probably itself hinder the progress of this particular matter within 
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1 These oral reasons have been edited somewhat, largely by adding citations. Counsel on the motions were 
informed that they would be. 
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 These oral reasons have been edited somewhat, largely by adding citations. Counsel on the motions were 
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Page: 2 

the meaning of the test which has relevance to my decision and which will be referred to in my 
reasons later. 

[7] Going back to the substance of the motions before me today, I noted during the course 
of debate with counsel that the parties who appeared before Topolniski J as defined by the 
transcript were Servus Credit Union Ltd. ("Servus") and 1905393 Alberta Ltd. ("190"). 
However, the notice of appeal which was purportedly done as of right and then on the 
applications which followed, the appellants are 190, Mr. Podollan himself and Stellar One 
Holdings Ltd. 

[8] During the course of the debate, it occurred to me to wonder whether or not it is possible 
to expand the scope of appellants. It does appear - and again notably this was placed before me 
by counsel - that the right of appeal under s 193 of the Bankruptcy and Insolvency Act does 
appear to be not limited to any lower level parties, strictly speaking, who appeared at the 
hearing before the Court of Queen's Bench judge. 

[9] To clarify, I am not making a legal statement on who is entitled to appeal under the 
terms of the BIA. But I am saying that, for the purposes of the present case, it does appear that 
there is no serious objection to the capacity of an 'interested party' to appeal from a decision 
made under that statute by virtue of the broad language which is contained in s 193 of the 
Bankruptcy and Insolvency Act. 

[10] It is interesting to note, in that context, some other things which were discussed as to 
who had a right to appeal as well. Counsel for Fancy Doors suggested that they did have an 
independent right to appeal but that they proposed to, in a sense, tag along with the 190 appeal 
in this case. So in that sense, it does not fall to me or make it necessary for me to determine 
whether or not Fancy Doors' view on that point is correct. Suffice to say, though, there is no 
apparent objection to the appeal being brought by 190 and Mr. Podollan and by Stellar One 
Holdings Ltd. 

[11] So I will say no more about it except to point out that all three of them, therefore, would 
have to meet the criteria under s 193 either for an appeal as of right or an appeal by leave in 
order to be here. Because in theory, if not necessarily in practice, a court in a position such as I 
am in now could say 'yes' to one and 'no' to another. But no one is asking me to do that so I will 
proceed 'in the round', as the English would say, in connection with the case in front of me. 

[12] Once again before getting into the merits of the matter, I should also observe that there 
was a fairly continuous flow of material arriving in the course of the lead up to this hearing 
today. In that sense, I said in the opening comments that I have no criticism of anyone. I faced a 
predicament though as it arrived in the Court as to whether I should even accept the material 
and read it. I did accept and read it. But that does not mean I accepted the material as 
admissible. But it does mean I accepted it as in front of me and I had to do something with it. 
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terms of the BIA. But I am saying that, for the purposes of the present case, it does appear that 

there is no serious objection to the capacity of an ‘interested party’ to appeal from a decision 

made under that statute by virtue of the broad language which is contained in s 193 of the 

Bankruptcy and Insolvency Act.  

[10] It is interesting to note, in that context, some other things which were discussed as to 

who had a right to appeal as well. Counsel for Fancy Doors suggested that they did have an 

independent right to appeal but that they proposed to, in a sense, tag along with the 190 appeal 

in this case. So in that sense, it does not fall to me or make it necessary for me to determine 

whether or not Fancy Doors’ view on that point is correct. Suffice to say, though, there is no 

apparent objection to the appeal being brought by 190 and Mr. Podollan and by Stellar One 

Holdings Ltd. 

[11] So I will say no more about it except to point out that all three of them, therefore, would 

have to meet the criteria under s 193 either for an appeal as of right or an appeal by leave in 

order to be here. Because in theory, if not necessarily in practice, a court in a position such as I 

am in now could say ‘yes’ to one and ‘no’ to another. But no one is asking me to do that so I will 

proceed ‘in the round’, as the English would say, in connection with the case in front of me. 

[12] Once again before getting into the merits of the matter, I should also observe that there 

was a fairly continuous flow of material arriving in the course of the lead up to this hearing 

today. In that sense, I said in the opening comments that I have no criticism of anyone. I faced a 

predicament though as it arrived in the Court as to whether I should even accept the material 

and read it. I did accept and read it. But that does not mean I accepted the material as 

admissible. But it does mean I accepted it as in front of me and I had to do something with it.  
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[13] I should emphasize, however, that the proposed new evidence has, in a sense, come 
before this Court without a proper new evidence motion. Accordingly, that I must be acutely 
conscious of the need to ensure that - to the extent any such evidence should be admissible - the 
admissibility is subject to relevance. That is to say that, if admissible, the new material may 
only be admissible for one purpose but not for every purpose. When evidence is brought into a 
courtroom the evidence is related to the particular matter that is engaged at that time and not 
some other collateral considerations or, for that matter, to considerations which could have the 
effect themselves of reconstructing the record. 

[14] The difficulty that exists for our Court as a court of appellate jurisdiction is that we do 
not retry cases. We are not supposed to take a second look at the facts of the case. Consequently 
new evidence that is presented to the Court must only be treated — apart from being within the 
limitations of the new evidence Rules — as related to the issues for which it is properly 
presented. 

[15] In that respect, it does appear to me that the new evidence that has been received cannot 
be accepted on the subject matter of whether or not the actions of the Receiver or Colliers were 
in some sense improper, incorrect or unreasonable. Whether leave should be granted under this 
section 193 must be based upon the record of the ruling under review. 

[16] However, that said, the proposed new evidence that has been presented to me is to some 
limited extent potentially relevant on the question of the counter-action application for a stay of 
the statutory stay under s 195 of the BIA. It provides: 

195 Except to the extent that an order or judgment appealed from is subject to 
provisional execution notwithstanding any appeal therefrom, all proceedings 
under an order or judgment appealed from shall be stayed until the appeal is 
disposed of, but the Court of Appeal or a judge thereof may vary or cancel the 
stay or the order for provisional execution if it appears that the appeal is not 
being prosecuted diligently, or for such other reason as the Court of Appeal or a 
judge thereof may deem proper. 

[17] So to the very limited extent that evidence has some bearing on what I have to decide 
today it is that: namely, my consideration of it will be limited only to the question of whether or 
not I should grant the application for a stay of the automatic stay under the BIA - presuming that 
I would grant leave to appeal or declare that the appellant has an appeal as of right that has been 
taken properly. 

[18] I turn now to the substantive questions of whether or not there is a basis for either 
recognizing or declaring that there is a proper appeal as of right in front of me by the three 
parties mentioned before, or whether or not leave should be granted to all of them, rather than to 
any one of them in particular. 
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[19] The first point I should address then is whether or not there is an appeal as of right. I 
cannot make a declaration sitting as a single judge whether there is an appeal as of right in 
connection with this case because obviously it would not be considered an 'incidental ruling' to 
the operation of the Court of Appeal itself. Rule 14.37(1) provides: 

Single appeal judges 

14.37(1) Unless an enactment or these rules otherwise require, a single appeal 
judge may hear and decide any application incidental to an appeal, including 
those that could have been decided by a case management officer. 

(2) For greater certainty, a single appeal judge may 

(a) grant permission to appeal, unless an enactment requires that an 
application for permission to appeal must be heard by a panel of the 
Court of Appeal, 

(b) declare an appeal to be struck, dismissed or abandoned for failure to 
comply with a mandatory rule, prior order or direction of the Court of 
Appeal, 

(c) when a notice of appeal or an application for permission to appeal is not 
filed within the time limit, strike the appeal or application or extend the 
time to appeal or to seek permission to appeal, 

(d) dismiss an appeal if it has not been significantly advanced in over 6 
months and significant prejudice has resulted to a party, 

(e) grant permission to intervene, and 

(f) refer any application to a panel of the Court of Appeal. 

[20] However, I am required to make some sort of an observation, although I should show 
some self-discipline and not try to provide the definitive statement on this subject. 

[21] There are two sub-sections of s 193 of the Bankruptcy and Insolvency Act which the 
appellants argue provide the basis upon which there is an appeal as of right. One section is 
s 193(a) concerning future rights and the other is s 193 (c) concerning an amount at stake in the 
amount of ten thousand dollars or more. Section 193 of the BIA reads: 

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal 
from any order or decision of a judge of the court in the following cases: 
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(a) if the point at issue involves future rights; 

(b) if the order or decision is likely to affect other cases of a similar nature in 
the bankruptcy proceedings; 

(c) if the property involved in the appeal exceeds in value ten thousand 
dollars; 

(d) from the grant of or refusal to grant a discharge if the aggregate unpaid 
claims of creditors exceed five hundred dollars; and 

(e) in any other case by leave of a judge of the Court of Appeal. 

[22] First, dealing with the question of future rights under s 193(a). During the course of the 
debate of that point, I pointed out that if the appellant's reasoning was correct, a similar 
proposition would be engaged for s 193(a) as for s 193(c), namely, that the identity of a party 
who was actually applying for the leave would be almost a surplus issue. 

[23] That is because as long as somebody would have an interest over ten thousand dollars or 
somebody would have a future right involved it would be - theoretically the way the argument 
seems to go - possible to grant leave to the particular appellant before the Court. 

[24] I have considerable doubt whether there is an appeal as a right on the basis of the 
appellants having future rights at stake. As I said, however, I cannot say one way or the other 
because I am only a single judge. I do think it is very much on the borderline as arguable. 
However, having said that, I do have to step back a moment and recognize the fact that the 
weight of cases made in support of that point are, by and large Ontario cases, although we could 
reach farther back into the mists of another generation to fmd some Alberta authority on this. 

[25] There is something to be said for the appellants' argument (in support of their 
contention that they have an appeal as of right) that Parliament, when they enacted the leave 
permission in s 193(e), did not repeal any of the other sections for which leave is not required. 
The Parliament of Canada when enacting legislation can be taken to understand its own statute 
book and the common law and, if it intended therefore by virtue by creating a leave option to 
eliminate or narrow down the other statutory as of right provisions, it could have done so in a 
less mysterious way. See R v W(DL), 2016 SCC 22, at paras 20-22, [2016] 1 SCR 402 as well 
as Rawluk v Rawluk, [1990] 1 SCR 70 citing Goodyear Tire & Rubber Co. of Canada v. T. 
Eaton Co. Ltd, [1956] SCR 610. See also: Sekhar v United States, 570 US (June 26, 2013; 
USSC No 12-357); Hui v Castaneda, 559 U.S. (May 3, 2010, USSC No. 08-1529); 
Commissioner of Police v Eaton, [2013] HCA 2; Ruth Sullivan, Sullivan on the Construction 
of Statutes, 5th ed. (Markham, ON: Lexis Nexis, 2008), pages 653-659; Pierre-Andre Cote, The 
Interpretation of Legislation in Canada, 4th ed. (Toronto, ON: Carswell, 2011), pages 112-113. 
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[26] Also I have some doubt in my mind about the validity of the proposition that the 'as of 
right' provisions in s 193(a) - 193(d) of the MA are to be narrowly construed as suggested in 
several Ontario cases and whether those are strictly correct. In that regard, I am referring to Re 
Stelco Inc (2005), 8 CBR (5th) 150, 2403177 Ontario Inc v Bending Lake Iron Group Ltd, 
2016 ONCA 225, Re Enroute Imports Inc, 2016 ONCA 247, Downing Street Financial Inc v 
Harmony Village-Sheppard Inc, 2017 ONCA 611, and B&M Handelman Investments Ltd v 
Drotos, 2018 ONCA 581. Although I find some of the appellants' arguments as to how those 
provisions apply a little bit questionable, I similarly find the respondents' arguments against the 
appeal as of right also be questionable. Compare: Trimor Mortgage Investment Corporation v. 
Fox 2015 ABCA 44, 26 Alta LR (6th) 291. 

[27] The net effect is, therefore, on balance the appellants have made a sufficiently arguable 
point where I should grant leave to appeal to this Court on whether or not they have an appeal as 
of right because the question of whether or not they have an appeal as of right is itself a question 
of importance to the profession. 

[28] That issue does raise the Receiver's valid concerns about whether the as of right 
provisions undermine the role of the Receivers or the integrity of the process generally. But 
those arguments are not in my view sufficiently compelling to deny granting leave on the 
question of whether the appellants have a statutory appeal as of right. 

[29] I pause to add that concerns about the integrity of the process has been high in my mind 
because it is of some concern to give respect, as pointed out by one counsel, towards the 
decision making process of judges in the commercial court. But I do have to say that 
Topolniski J's reasons may seem arguably deficient as regards the denial of an adjournment. 
She also, for example, refers to River Rentals Group Ltd v Hutterian Brethren Church of 
Codesa, 2010 ABCA 16, 469 A.R. 333 and Royal Bank of Canada v Soundair Corp (1991) 7 
CBR (3d) 1 only briefly when discussing the duties of a Judge when reviewing a Receiver's 
sale process, following which she then gives her decision. This is not intended as a criticism but 
it does seem to me that under those circumstances there is some basis for at least leave to be 
granted to argue whether leave to appeal as of right arises in this instance. 

[30] Now, as far as leave on the other questions which do arise in this instance, I should 
explain the other questions that do arise. Counsel are not bound by my statements incidentally 
and in fact the panel of this Court would not be bound by my statements of any analytical point 
on the questions either. 

[31] However, one such question unrelated to whether there is a statutory right of appeal 
would be what is the applicable standard of review in relation to an appeal from a decision of a 
commercial court judge in these circumstances having regard to the test in Soundair and River 
Rentals. That issue arose during the course of the debate with counsel today. I do think there 
should be a hearing by a panel of the Court as to what extent and to what degree this Court is in 
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a position to interfere with a determination by a commercial court judge on whether or not the 
Soundair test and River Rentals test has been met in these circumstances. 

[32] The net effect of that then is that there is also leave granted on the standard of review 
that would be applicable to this Court reviewing a decision by a Court of Queen's Bench judge 
in the context such as arose here. 

[33] Furthermore, a necessary ancillary question is the test of reviewing the decision made 
by the Receiver, in a sense, penetrating past those cases and more into River Rentals than 
Tolpolniski J's decision got. In clarifying on that, one of the questions this Court may end up 
considering is whether or not unreasonableness is an element of the test for determining 
whether or not a Receiver has done the right thing. 

[34] Unreasonableness is a pretty elastic standard and this Court may decide that is not an 
adequate test and that something stronger rising to a level of lack of correctness may be 
required. 

[35] A further topic that this Court may decide to determine is whether or not there is 
procedural unfairness in the way in which the Receiver proceeded in this case, viz: procedural, 
or for a lack of a better word, administrative unfairness in how the process unfolded. 

[36] A final question arises because of the circumstances of the case. That is the question of 
the introduction of new evidence in connection with reviews of Queen Bench's judge's 
decisions as here and for that matter the review of the decision of the Receiver. While I myself 
would be relatively reluctant about taking new evidence in relation to a matter of that sort, it 
would be a proper question for this Court to decide whether or not new evidence should be 
admitted. 

[37] I want to reiterate that I was not moved by the supplementary evidence that kept coming 
in when making my decision. I can ignore all that but still say that upon the strength of any case 
that has the contours that this one does: would new evidence be admissible in a court in a 
determination as to whether to review either the decision of a Court of Queen's Bench judge or 
the decision of the Receiver as reviewed by the Court of Queen's Bench judge? 

[38] To put those comments back into the framework of the proper test, the application for 
leave to appeal under s 193(e) of the Bankruptcy and Insolvency Act involves consideration of 
several points: see Fantasy Construction Ltd (Re), at paras 10 to 16, 417 A.R. 255 (four 
points) and 2003945 Alberta Ltd v 1951584 Ontario Inc, 2018 ABCA 48 at para 41, 57 CBR 
(6th) 272 (five points). I should address them: 
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1. Is the point of appeal of significance to the factors in practice? I think it is and 
for the reasons I have mentioned. 
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2. Is the point of significance to the action itself? It goes without saying, there are a 
lot of parties with a lot of money on the table here. But it includes also at least one of the 
appellants. 

3. Is the appeal prima facie meritorious? As I have attempted to explain on the 
issue on whether there is an appeal as a right, I have difficulty with both sides of the 
debate. But that makes it prima facie meritorious if a single judge, in fact, has difficulty 
sorting that out, at least there is some argument that it is an arguable case. 

4. Will the appeal unduly hinder the progress of the action or the insolvency 
proceedings (emphasizing the latter, of course)? It does seem to me that it will hinder 
them because obviously it slows them down and of course the grant of leave terminates 
the effect of the sale date. Will it unduly do so? I do not think so. This Court will act 
upon this as promptly as we can and perhaps the optimism expressed by counsel about 
the improvements in the Alberta economy will in fact develop. 

5 Does the judgment appear to be contrary to law on abusive or unfair process or 
involve obvious error causing prejudice which there is no other remedy? I am satisfied 
that this aspect is comparable to the irreparable harm test that particular provision that I 
refer to and I do believe that in fact either failure to grant leave in this instance or 
likewise the cross-motion would render the appeal moot and that is the same sort of 
irreparable harm that I have been talking about. In other words, that there would be no 
other remedy for the appellants, this would all be over and they would be out of their 
property. 

One might compare the Alberta cases with the more abbreviated test in Romspen Investment 
Corp v Courtice Auto Wreckers Ltd, 2017 ONCA 301 at para 25, 47 CBR 6th 1. 

[39] In the end result, leave to appeal is granted on the question of whether or not there is an 
appeal as of right. Leave to appeal is granted on the various points to which I referred, namely, 
the standard of review of the Queen's Bench judge and of the review of the Receiver's decision 
and as to what elements each review should have, and on the test of admission of new evidence 
on either form of appeal. 

[40] [There was no elaborate discussion of the cross-motion for a stay or suspension of the 
statutory stay arising under the MA. Without detailed reasons I concluded that the cross-motion 
would contradict the main application and render the appeal moot. Accordingly, it was clear to 
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the parties that the statutory stay was engaged in light of the leave grant. As such, the 
cross-motion was dismissed. This led to a further discussion of security for costs as follows.]2

[41] [After submissions of counsel]. There will also be an order for security for costs on 
appeal in favour of the respondent Servus Credit Union Ltd in the amount of $50,000 and for 
the respondent Receiver (PricewaterhouseCoopers Inc) in the amount of $50,000 that will be 
deposited with the Court by June 21, 2019 by the appellants.3

Application heard on June 6, 2019 

Reasons filed at Edmonton, Alberta 
this 5th day of July, 2019 

Watson J.A. 

2 This paragraph was not part of the oral reasons and is inserted for clarity and completeness. 

3 This paragraph summarizes the result on security for costs. 
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Appearances: 

C. Young/D.R. Peskett 
for the Applicants 1905393 Alberta Ltd., David Podollan and Stellar One Holdings Ltd. 

D.M. Nowak/J.M. Lee 
for the Respondent PricewaterhouseCoopers Inc. in its capacity as Receiver of 1905393 
Alberta Ltd. 

C.P. Russell, Q.C. 
for the Respondent Servus Credit Union Ltd 

S.A. Wanke 
for the Respondent Ducor Properties Ltd. 

D.R. Pekskett as Agent for S.T. Fitzgerald (no appearance) 
for the Respondent Northern Electric Ltd. 

A. Sturmay (Student-at-Law) 
for the Respondent Fancy Doors & Mouldings Ltd. 
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Skyepharma plc v. Hyal Pharmaceutical Corporation 

[Indexed as: Skyepharma plc v. Hyal Pharmaceutical Corp.] 

47 O.R. (3d) 234 

[2000] O.J. No. 467 

Docket Nos. M24061 and C33086 

Court of Appeal for Ontario 

Carthy, Goudge and O'Connor JJ.A. 

February 18, 2000 

Bankruptcy -- Receivers -- Sale of assets -- Receiver 

obtaining several offers to purchase assets -- Receiver seeking 

court approval for sale of assets to one of competing offerors 

-- Potential purchaser not having legal or proprietary interest 

affected by order approving sale -- Potential purchaser not 

having standing on motion for court approval. 

Debtor and creditor -- Sale of assets -- Receiver obtaining 

several offers to purchase assets -- Receiver seeking court 

approval for sale of assets to one of competing offerors --

Potential purchaser not having legal or proprietary interest 

affected by order approving sale -- Potential purchaser not 

having standing on motion for court approval. 

In August 1999, PC Inc. was appointed the receiver and 

manager of the assets of HP Corp. Subsequently, S plc, C Corp. 

and BP plc, who were all creditors of HP Corp., submitted 

offers to purchase the assets of HP Corp. On September 28, 

1999, the receiver was given approval to enter into exclusive 

negotiations with S plc and C Corp. with respect to their 

offers, and the court order directed that no party was entitled 

to withdraw any outstanding offer until October 29, 1999. 

20
00

 C
an

LI
I 5

65
0 

(O
N

 C
A

) 

In October 1999, the receiver reported to the court and also 
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brought a motion for approval of an agreement to sell the 

assets to S plc. On the return of the motion, S plc, C Corp. 

and BP plc were permitted to make submissions in their capacity 

as creditors of HP Corp. C Corp. and BP plc opposed approval of 

the sale; however, the sale was approved and BP plc then 

appealed to the Court of Appeal. 

The receiver moved to have the appeal quashed on the ground 

that the court did not have jurisdiction. The receiver 

submitted that a potential purchaser does not have any legal or 

proprietary right that is affected by the court's approval of a 

sale and accordingly the potential purchaser does not have 

standing to challenge the order approving the sale. 

Held, the appeal should be quashed. 

Under s. 6(1) of the Courts of Justice Act, there is an appeal 

from a final order of a judge of the Superior Court of Justice. 

A final order is one that finally disposes of the rights of the 

parties. Thus, the question raised by the receiver's motion to 

quash was whether BP plc had a right that was finally disposed 

of by the sale approval order. The answer to that question was 

negative for two reasons. First, a prospective purchaser has no 

legal or proprietary right in the property being sold. There is 

no right in a party who submits an offer to have the offer, even 

if the highest, accepted by either the receiver or the court. 

Second, the fundamental purpose of the sale approval motion is 

to consider the best interests of the parties with a direct 

interest in the proceeds of the sale, primarily the creditors, 

and an unsuccessful purchaser has no interest in that issue. The 

involvement of unsuccessful prospective purchasers could 

seriously distract from the fundamental purpose of the approval 

motion. That BP plc had an offer to purchase did not give it a 

right or interest that was affected by the sale approval order. 

In its capacity as a potential purchaser, it was not entitled to 

standing on the motion nor was it entitled to appeal the 

approval order. 
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MOTION to quash an appeal to the Court of Appeal for Ontario. 

James W.E. Doris, for appellant, Skypharm plc. 

Alan H. Mark, for appellant, Bioglan Pharma plc. 

Joseph M. Steiner and Steven G. Golick, for respondent, 

Pricewaterhouse Coopers Inc., court-appointed receiver of Hyal 

Pharmaceutical Corporation. 

The judgment of the court was delivered by 

[1] O'CONNOR J.A.: -- This is a motion to quash an appeal 

from the order of Farley J. made on October 24, 1999. By his 

order, Farley J. approved the sale of the assets of Hyal 

Pharmaceutical Corporation by the court-appointed receiver of 

Hyal to Skyepharma plc. Bioglan Pharma plc, a disappointed 

would-be purchaser of those assets has appealed, asking this 

court to set aside the sale approval order and to direct that 

there be a new sale process. 
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[2] The receiver moves to quash the appeal on the ground that 

Bioglan, as a potential purchaser, did not have any rights that 

were finally determined by the sale approval order. 

Accordingly, the receiver contends, this court does not have 

jurisdiction to hear the appeal. 

Background 

[3] Skyepharma, the largest creditor of Hyal, moved for the 

appointment of Pricewaterhouse Coopers Inc. as the receiver and 

manager of all of the assets of Hyal. On August 16, 1999, 

Molloy J. granted the order which included provisions 

authorizing the receiver to take the necessary steps to 

liquidate and realize upon the assets, to sell the assets (with 

court approval for transactions exceeding $100,000) and to hold 

the proceeds of any sales pending further order of the court. 

[4] On August 26, 1999, Cameron J. made an order approving 

the process proposed by the receiver for soliciting, receiving 

and considering expressions of interest and offers to purchase 

the assets of Hyal. 

[5] The receiver reported to the court on September 27, 1999 

and set out the results of the sale process. The receiver 

sought the court's approval to enter into exclusive 

negotiations with two parties which had made offers, Skyepharma 

and Cangene Corporation. The receiver indicated that it had 

also received an offer from Bioglan and explained why, in its 

view, the best realization was likely to result from 

negotiations with Skyepharma and Cangene. 

[6] In its report, the receiver pointed out the importance of 

attempting to finalize the sale of the assets at an early date. 

The interest and damages on the secured and unsecured debt of 

Hyal were increasing in the amount of approximately $70,000 a 

week. Professional fees and operational costs were also adding 

to the aggregate debt of the company. 

[7] On September 28, 1999 Farley J. ordered that the receiver 

negotiate exclusively with Skyepharma and Cangene until October 

6, in an attempt to conclude a transaction that was acceptable 
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to the receiver and that realized the superior value inherent in 

the offers made by Skyepharma and Cangene. [See Note 1 at end of 

document] The court also directed that no party would be 

entitled to retract, withdraw, vary or counteract any 

outstanding offer prior to October 29, 1999 and that, if the 

receiver was unable to reach agreement with Skyepharma or 

Cangene, then it would have the discretion to negotiate with 

other parties. 

[8] On October 13, the receiver reported to the court on the 

results of the negotiations with Skyepharma and Cangene. The 

parties had been unable to structure the transaction to take 

advantage of Hyal's tax loss positions. Nevertheless, the 

receiver recommended approval for an agreement to sell the 

assets of Hyal to Skyepharma. In its report, the receiver 

pointed out that the agreement it was recommending did not 

necessarily maximize the realization for the assets but that it 

did minimize the risk of not closing and also the risk of 

liabilities increasing in the interim period up to closing, 

which risks arose from the provisions and time-frames contained 

in other offers. The receiver said that these risks were not 

immaterial. 

[9] At the same time that the receiver filed its report it 

brought a motion for approval of the agreement with Skyepharma. 

The motion was heard by Farley J. on October 20, 1999. Counsel 

for Skyepharma, Cangene and Bioglan appeared and were permitted 

to make submissions. Skyepharma, which was both a creditor of 

Hyal and the purchaser under the agreement for which approval 

was being sought, supported the motion. Cangene and Bioglan, 

which in addition to being unsuccessful prospective purchasers, 

were also creditors of the company, opposed the motion. 

[10] It is apparent that the motions judge heard the 

submissions of Cangene and Bioglan in their capacities as 

creditors of Hyal and not in their role as unsuccessful bidders 

for the assets being sold. In his endorsement made on October 

24 he said: 

Unsuccessful bidders have no standing to challenge a 

receiver's motion to approve the sale to another candidate. 
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They have no legal or proprietary right as technically they 

are not affected by the order. They have no interest in the 

fundamental question of whether the court's approval is in 

the best interests of the parties directly involved. 

The motions judge continued by saying that he would "take into 

account the objections of Bioglan and Cangene as they have 

shoehorned into the approval motion". This latter comment, as 

it applied to Bioglan, appears to refer to the fact that 

Bioglan only became a creditor after the receiver was appointed 

and then only by acquiring a small debt of Hyal in the amount 

of $40,000. 

[11] The motions judge approved the agreement for the sale of 

the assets to Skyepharma. In his endorsement, he noted that the 

assets involved were "unusual" and that the process to sell 

these assets was complex. He attached significant weight to the 

recommendation of the receiver who, he pointed out, had the 

expertise to deal with matters of this nature. The motions 

judge noted that the receiver's primary concern was to protect 

the interests of the creditors of Hyal. He recognized the 

advantages of avoiding risks that may result from the delay or 

uncertainty inherent in offers containing conditional 

provisions. The certainty and timeliness of the Skyepharma 

agreement were important factors in both the recommendation of 

the receiver and in the reasons of the court for approving the 

sale. 

[12] The motions judge said that "at first blush", it 

appeared that the receiver had conducted itself appropriately 

throughout the sale process. He reviewed the specific 

complaints of Cangene and Bioglan and concluded that, although 

the process was not perfect (my words), there was no impediment 

to approving the sale to Skyepharma. 

[13] This court was advised by counsel that the transaction 

closed immediately after the order approving the sale was made. 

[14] Bioglan has filed a notice of appeal seeking to set 

aside the approval order and asking that this court direct that 

the assets of Hyal be sold pursuant to a court-supervised 
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assets involved were "unusual" and that the process to sell

these assets was complex. He attached significant weight to the

recommendation of the receiver who, he pointed out, had the

expertise to deal with matters of this nature. The motions

judge noted that the receiver's primary concern was to protect

the interests of the creditors of Hyal. He recognized the

advantages of avoiding risks that may result from the delay or

uncertainty inherent in offers containing conditional

provisions. The certainty and timeliness of the Skyepharma

agreement were important factors in both the recommendation of

the receiver and in the reasons of the court for approving the

sale.

 

 [12] The motions judge said that "at first blush", it

appeared that the receiver had conducted itself appropriately

throughout the sale process. He reviewed the specific

complaints of Cangene and Bioglan and concluded that, although

the process was not perfect (my words), there was no impediment

to approving the sale to Skyepharma.

 

 [13] This court was advised by counsel that the transaction

closed immediately after the order approving the sale was made.

 

 [14] Bioglan has filed a notice of appeal seeking to set

aside the approval order and asking that this court direct that

the assets of Hyal be sold pursuant to a court-supervised
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judicial sale or, alternatively, that the receiver be required 

to re-open the bidding relating to the sale. The notice of 

appeal does not set out any specific grounds of appeal. It 

states only that the motions judge erred in approving the sale 

agreement. 

[15] In argument, counsel for Bioglan said that there are two 

grounds of appeal. First, the receiver misinterpreted the order 

of September 28, 1999 and should have negotiated further with 

the non-exclusive bidders, including Bioglan, once it 

determined that a transaction based on the tax benefits of 

Hyal's tax loss position could not be structured. Second, the 

motions judge erred in holding that Bioglan had a full 

opportunity to participate in the process and was the author of 

its own misfortune by using a "low balling strategy". 

Analysis 

[16] The receiver moves to quash the appeal on the ground 

that this court does not have jurisdiction. 

[17] Section 6(1)(b) of the Courts of Justice Act, R.S.O. 

1990, c. C.43 provides for a right of appeal to this court from 

a final order of a judge of the Superior Court of Justice. A 

final order is one that finally disposes of the rights of the 

parties: Halbert v. Netherlands Investment Co., [1945] S.C.R. 

329, [1945] 2 D.L.R. 418. 

[18] The issue raised by the motion is whether Bioglan had a 

right that was finally disposed of by the sale approval order. 

Bioglan submits that there are four separate ways by which it 

acquired the necessary right. The first is one of general 

application that would apply to all unsuccessful prospective 

purchasers in court supervised sales. The other three arise 

from the specific circumstances of this case. 

[19] First, Bioglan submits that because it made an offer to 

buy the assets of Hyal, it acquired a right that entitled it to 

participate in the sale approval motion and to oppose the order 

sought by the receiver. This right, Bioglan maintains, was 

finally disposed of by the order approving the sale to 
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Skyepharma. 

[20] A similar issue was considered by Anderson J. in Crown 

Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 39 D.L.R. (4th) 

526 (H.C.J.). In that case, a receiver brought a motion to 

approve the sale of certain properties. On the return of the 

motion, Larco Enterprises, a prospective purchaser whose offer 

was not being recommended for approval by the receiver, moved 

to intervene as an added party under rule 13.01 of the Rules of 

Civil Procedure, 0. Reg. 560/84. The relevant portion of that 

rule, at the time, read as follows: 

13.01(1) Where a person who is not a party to a proceeding 

claims, 

(a) an interest in the subject matter of the 

proceeding; 

(b) that he or she may be adversely affected by a 

judgment in the proceeding; 

the person may move for leave to intervene as an added 

party. [See Note 2 at end of document] 

[21] Anderson J. concluded that "the proceeding" referred to 

in rule 13.01 only included an action or an application. The 

motion for approval of the sale by the receiver was neither. He 

therefore dismissed Larco's motion. He continued, however, and 

held that even if the proceeding was one to which the rule 

applied, Larco did not satisfy the criteria in it because it 

did not have an interest in the subject-matter of the sale 

approval motion nor did it have any legal or proprietary right 

that would be adversely affected by the court's order approving 

the sale. 

[22] I adopt both his reasoning and his conclusion. At p. 

118, he said: 

20
00

 C
an

LI
I 5

65
0 

(O
N

 C
A

) 

The motion brought by Clarkson to approve the sales is one 

Skyepharma.
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       (b) that he or she may be adversely affected by a

           judgment in the proceeding;

 

                           . . . . .
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 party. [See Note 2 at end of document]

 

 [21] Anderson J. concluded that "the proceeding" referred to

in rule 13.01 only included an action or an application. The

motion for approval of the sale by the receiver was neither. He

therefore dismissed Larco's motion. He continued, however, and

held that even if the proceeding was one to which the rule

applied, Larco did not satisfy the criteria in it because it

did not have an interest in the subject-matter of the sale

approval motion nor did it have any legal or proprietary right
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upon which the fundamental question for consideration is 

whether that approval is in the best interests of the parties 

to the action as being the approval of sales which will be 

most beneficial to them. In that fundamental question Larco 

has no interest at all. Its only interest is in seeking to 

have its offer accepted with whatever advantages will accrue 

to it as a result. That interest is purely incidental and 

collateral to the central issue in the substantive motion 

and, in my view, would not justify an exercise of the 

discretion given by the rule. 

Nor, in my view, can Larco resort successfully to cl. (b) 

of rule 13.01(1) which raises the question whether it may be 

adversely affected by a judgment in the proceeding. For these 

purposes I leave aside the technical difficulties with 

respect to the word "judgment". In my view, Larco will not be 

adversely affected in respect of any legal or proprietary 

right. It has no such right to be adversely affected. The 

most it will lose as a result of an order approving the sales 

as recommended, thereby excluding it, is a potential economic 

advantage only. 

[23] The British Columbia Supreme Court reached a similar 

conclusion in British Columbia Development Corp. v. Spun Cast 

Industries Ltd. (1977), 26 C.B.R. (N.S.) 28, 5 B.C.L.R. 94 

(S.C.). In that case the receiver in a debenture holder's 

action for foreclosure moved for an order to approve the sale 

of assets. A group of companies, the Shaw group, had made an 

offer and sought to be added as a party under a rule which 

authorized the court to add as a party any person "whose 

participation in the proceeding is necessary to ensure that all 

matters in the proceeding may be effectively adjudicated upon 

. .". Berger J. dismissed this motion. At p. 30, he said: 

The Shaw group of companies has no legal interest in the 

litigation at bar. It has a commercial interest, but that is 

not, in my view, sufficient to bring it within the rule. 

Simply because it has made an offer to purchase the assets of 

the company does not entitle it to be joined as a party. 

Nothing in Gurtner v. Circuit [cite omitted] goes so far. No 

order made in this action will result in any legal liability 
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 Simply because it has made an offer to purchase the assets of

 the company does not entitle it to be joined as a party.
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being imposed on the Shaw group, and no claim can be made 

against it on the strength of any such order. 

[24] Although the issues considered in these cases are not 

identical to the case at bar, the reasoning applies to the 

issue raised on this appeal. If an unsuccessful prospective 

purchaser does not acquire an interest sufficient to warrant 

being added as a party to a motion to approve a sale, it 

follows that it does not have a right that is finally disposed 

of by an order made on that motion. 

[25] There are two main reasons why an unsuccessful 

prospective purchaser does not have a right or interest that is 

affected by a sale approval order. First, a prospective 

purchaser has no legal or proprietary right in the property 

being sold. Offers are submitted in a process in which there is 

no requirement that a particular offer be accepted. Orders 

appointing receivers commonly give the receiver a discretion as 

to which offers to accept and to recommend to the court for 

approval. The duties of the receiver and the court are to 

ensure that the sales are in the best interests of those with 

an interest in the proceeds of the sale. There is no right in a 

party who submits an offer to have the offer, even if the 

highest, accepted by either the receiver or the court: Crown 

Trust v. Rosenberg, supra. 

[26] Moreover, the fundamental purpose of the sale approval 

motion is to consider the best interests of the parties with a 

direct interest in the proceeds of the sale, primarily the 

creditors. The unsuccessful would be purchaser has no interest 

in this issue. Indeed, the involvement of unsuccessful 

prospective purchasers could seriously distract from this 

fundamental purpose by including in the motion other issues 

with the potential for delay and additional expense. 

[27] In making these comments, I recognize that a court 

conducting a sale approval motion is required to consider the 

integrity of the process by which the offers have been obtained 

and to consider whether there has been unfairness in the 

working out of that process: Crown Trust v. Rosenberg, supra; 

Royal Bank of Canada v. Soundair Corp. (1991), 4 O.R. (3d) 1, 
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in this issue. Indeed, the involvement of unsuccessful
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conducting a sale approval motion is required to consider the

integrity of the process by which the offers have been obtained

and to consider whether there has been unfairness in the
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83 D.L.R. (4th) 76 (C.A.). The examination of the sale process 

will in normal circumstances be focused on the integrity of 

that process from the perspective of those for whose benefit it 

has been conducted. The inquiry into the integrity of the 

process may incidentally address the fairness of the process to 

prospective purchasers, but that in itself does not create a 

right or interest in a prospective purchaser that is affected 

by a sale approval order. 

[28] In Soundair, the unsuccessful would be purchaser was a 

party to the proceedings and the court considered the fairness 

of the sale process from its standpoint. However, I do not 

think that the decision in Soundair conflicts with the position 

I have set out above for two reasons. First, the issue of 

whether the prospective purchaser had a legal right or interest 

was not specifically addressed by the court. Indeed, in 

describing the general principles that govern a sale approval 

motion, Galligan J.A., for the majority, adopted the approach 

in Crown Trust v. Rosenberg. Under the heading "Consideration 

of the interests of all the parties", he referred to the 

interests of the creditors, the debtor and a purchaser who has 

negotiated an agreement with the receiver. He did not mention 

the interests of unsuccessful would be purchasers. Second, the 

facts in Soundair were unusual. The unsuccessful offeror was a 

company in which Air Canada had a substantial interest. The 

orde r appointing the receiver specifically directed the 

receiver "to do all things necessary or desirable to complete a 

sale to Air Canada" and if a sale to Air Canada could not be 

completed to sell to another party. Arguably, this provision in 

the order of the court created an interest in Air Canada which 

could be affected by the sale approval order and which entitled 

it to standing in the sale approval proceedings. 

[29] In limited circumstances, a prospective purchaser may 

become entitled to participate in a sale approval motion. For 

that to happen, it must be shown that the prospective purchaser 

acquired a legal right or interest from the circumstances of a 

particular sale process and that the nature of the right or 

interest is such that it could be adversely affected by the 

approval order. A commercial interest is not sufficient. 
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[30] There is a sound policy reason for restricting, to the 

extent possible, the involvement of prospective purchasers in 

sale approval motions. There is often a measure of urgency to 

complete court approved sales. This case is a good example. 

When unsuccessful purchasers become involved, there is a 

potential for greater delay and additional uncertainty. This 

potential may, in some situations, create commercial leverage 

in the hands a disappointed would be purchaser which could be 

counterproductive to the best interests of those for whose 

benefit the sale is intended. 

[31] In arguing that simply being a prospective purchaser 

accords a broader right or interest than I have set out above, 

Bioglan relies on the decision of the Nova Scotia Court of 

Appeal in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. 

(N.S.) 1, 45 N.S.R. (2d) 303 (C.A.). In that case, the 

receiver invited tenders to purchase lands of the debtor and 

received three offers. The receiver accepted Cameron's offer 

and inserted a clause in the sale agreement calling for court 

approval. On the application to approve the sale, Treby, an 

unsuccessful bidder, was joined as an intervenor. Treby opposed 

approval, arguing that he had been misled into believing that 

he would have another opportunity to bid on the property. The 

court directed that all three bidders be given a further 

opportunity to bid by way of sealed tender. Cameron appealed 

the order. The tender process proceeded. Treby and the third 

bidder submitted bids; Cameron did not. The receiver accepted 

Treby's offer and the court approved the sale to Treby. 

Cameron also appealed this order and Cameron's two appeals were 

heard together. Hart J.A. held that both Cameron and Treby had 

a right to appear at the original hearing because both were 

parties directly affected by the decision of the court. He 

concluded that the first decision re-opening the bidding 

process and the order approving the sale to Treby were both 

final in their nature in that they amounted to a final 

determination of the rights of Cameron and Treby. He did not 

set out specifically what "rights" he was referring to. Having 

regard to the facts in the case, it is not clear to me that 

Cameron stands for the proposition asserted by Bioglan, that an 

unsuccessful would be purchaser, without more, has a right that 

is finally determined by an order approving a sale. If it does, 
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I would, with respect, disagree. 

[32] In the result, I conclude that the fact that Bioglan 

made an offer to purchase Hyal's assets did not give it a right 

or interest that was affected by the sale approval order. It 

was not entitled to standing on the motion on that basis nor is 

it now entitled to bring this appeal on that basis. 

[33] As an alternative, Bioglan relies upon three 

circumstances in this case, each of which it says, in somewhat 

different ways, results in it having the right to appeal the 

sale approval order to this court. First, Bioglan submits that 

it acquired this necessary right under the provision in the 

order of September 28 which directed that "no party shall be 

entitled to retract, withdraw, vary or countermand any offer 

submitted to the receiver prior to October 29 1999". 

[34] Bioglan's offer was, by its terms, to expire on October 

4. Bioglan argues that the order of September 28 imposed an 

obligation on it to keep that offer open until October 29. That 

being the case, Bioglan maintains that it acquired a right to 

appear and oppose the motion to approve the sale. 

[35] I do not accept this argument. The ordinary meaning of 

the language in the order did not require Bioglan to extend its 

outstanding offer. The order did nothing more than preclude 

parties from taking steps to either amend or withdraw their 

offers before October 29. By its terms, Bioglan's offer was to 

expire on October 4. The order of September 28 did not affect 

the expiry date of the offer. 

[36] Even if the language of the September 28 order is 

interpreted to preclude an existing offer from expiring in 

accordance with its terms, the result would be the same. 

Bioglan made its offer to the receiver under terms and 

conditions of sale approved by the court on August 26. The 

terms and conditions of the sale were deemed to be part of each 

offer made to the receiver. Clause 14 of the terms and 

conditions provided: 
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the expiry date of the offer.

 

 [36] Even if the language of the September 28 order is

interpreted to preclude an existing offer from expiring in

accordance with its terms, the result would be the same.

Bioglan made its offer to the receiver under terms and

conditions of sale approved by the court on August 26. The

terms and conditions of the sale were deemed to be part of each

offer made to the receiver. Clause 14 of the terms and

conditions provided:

 

 No party shall be entitled to retract, withdraw, vary or
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countermand its offer prior to acceptance or rejection 

thereof by the vendor (receiver). 

(Emphasis added) 

[37] The order of September 28 tracks the emphasized 

language. If the language in the order is interpreted to 

preclude an existing offer from expiring according to its 

terms, then when Bioglan submitted its offer it agreed, by 

virtue of cl. 14 in the terms and conditions of sale, that its 

offer would remain open until it was either accepted or 

rejected by the receiver. Assuming this interpretation, the 

order of September 28 added nothing to the obligation that 

Bioglan had assumed when it made its offer. 

[38] Accordingly I would not give effect to this argument. 

[39] Next, Bioglan submits that the order of September 28 

created a duty on the receiver to negotiate further with the 

non-exclusive bidders once it determined that a transaction 

based on the tax benefits of Hyal's tax loss position could not 

be structured. This duty, it is argued, created a corresponding 

legal right in Bioglan to participate further in the process. 

This right, Bioglan maintains, was violated by the receiver 

when it recommended the Skyepharma agreement. 

[40] I do not read the order of September 28 as imposing this 

duty on the receiver. The order provided the receiver with a 

discretion as to whether to negotiate further with the non-

exclusive bidders. It did not require the receiver to do so. 

Moreover, the order of September 28 did not limit the receiver 

to entering into an agreement with the exclusive bidders only 

if an agreement could be structured to take advantage of the 

tax losses. The order of September 28 did not create either the 

duty or the right asserted by Bioglan. 

[41] Finally, Bioglan submits that it acquired the necessary 

right to bring this appeal because the motions judge permitted 

it to make submissions on the sale approval motion. Again, I 

see no merit in this argument. As I have set out above, it 

seems apparent that the motions judge heard Bioglan's argument 
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solely because it was a creditor of Hyal and not because it was 

an unsuccessful prospective purchaser. Bioglan does not seek to 

bring this appeal in its role as a creditor, nor does it 

complain that the sale approval order is unfair to the 

creditors of Hyal. 

[42] The motions judge approved the sale based on the 

recommendation of the receiver that it was in the best 

interests of the creditors. The fact that Bioglan was given an 

opportunity to be heard in these circumstances did not create a 

right which would provide standing to bring this appeal. The 

order sought to be appealed does not finally dispose of any 

right of Bioglan as creditor. 

Disposition 

[43] In the result, I would allow the motion and quash the 

appeal with costs to the moving party. 

Order accordingly. 

Notes 

Note 1: These offers were superior in that they were the only 

two that attempted to provide value for the tax loss positions 

of Hyal. 

Note 2: The rule as presently worded is not. 

El 

20
00

 C
an

LI
I 5

65
0 

(O
N

 C
A

) 

solely because it was a creditor of Hyal and not because it was

an unsuccessful prospective purchaser. Bioglan does not seek to

bring this appeal in its role as a creditor, nor does it

complain that the sale approval order is unfair to the

creditors of Hyal.

 

 [42] The motions judge approved the sale based on the

recommendation of the receiver that it was in the best

interests of the creditors. The fact that Bioglan was given an

opportunity to be heard in these circumstances did not create a

right which would provide standing to bring this appeal. The

order sought to be appealed does not finally dispose of any

right of Bioglan as creditor.

 

Disposition

 

 [43] In the result, I would allow the motion and quash the

appeal with costs to the moving party.

 

                                             Order accordingly.

 

                             Notes

 

 Note 1:  These offers were superior in that they were the only

two that attempted to provide value for the tax loss positions

of Hyal.

 

 Note 2:  The rule as presently worded is not.

�

20
00

 C
an

LI
I 5

65
0 

(O
N

 C
A

)



TAB 4



Crown Trust Co. et al. v. Rosenberg et al. 
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Civil procedure -- Parties -- Intervention -- Receiver not 

recommending highest offer for court approval -- Offeror 

seeking to be added as intervenor on motion for approval -- No 

right to be added on motion -- No interest in matter -- Not 

adversely affected -- Considerations -- Rules 1.03, paras. 15, 

22, 13.01. 

Courts -- Jurisdiction -- Court appointing interim receiver 

and manager to dispose of large number of properties involved 

in highly publicized transactions -- Receiver developing 

complex disposition strategy with court approval -- Moving for 

approval of offers -- Duties of court on motion. 

Debtor and creditor -- Receivers -- Court appointing interim 

receiver and manager to dispose of large number of properties 

involved in highly publicized transactions -- Receiver 

developing complex disposition strategy with court approval --

Not accepting highest offer because of various concerns --

Moving approval of other offers -- Receiver acted reasonably, 

properly and fairly -- Offers to be approved. 

Debtor and creditor -- Receivers -- Court appointing interim 

receiver and manager to dispose of large number of properties 

involved in highly publicized transactions -- Receiver 

developing complex disposition strategy with court approval 

Not accepting highest offer because of various concerns --

Moving approval of other offers -- Highest offeror submitting 
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new offer after commencement of hearing -- New offer not to be 

considered. 

In 1983, C Inc. was appointed by court order as interim 

receiver and manager of the defendants' properties. 

Subsequently in 1983, an order was made with respect to the 

marketing of the properties pursuant to a disposition strategy. 

That strategy involved first, a negotiation stage which 

included meetings between C Inc. and prospective offerors. This 

stage ended on September 3, 1986, with offers from prospective 

purchasers to the receiver wherein all terms and conditions of 

the transaction except the final offering price were settled. 

The second stage required prospective purchasers wishing to bid 

on individual properties, groups of properties, or all of the 

properties to submit sealed bids by September 10th. The third 

stage called for the receiver to notify the bidders of the 

acceptance or rejection of their offers within 15 days of 

September 10th. Pursuant to the disposition strategy, C Inc. 

received approximately 200 offers on September 3, 1986. Also 

pursuant to the strategy, C Inc. received approximately 230 

sealed bids on September 10th. The receiver selected 26 offers 

by 14 offerors and brought a motion recommending approval of 

those offers by the court. 

L Inc. submitted four draft offers on September 3rd and four 

sealed bids on September 10th. The receiver rejected three of 

them and held the fourth open pending the disposition of this 

motion, but did not recommend it. L Inc. was the highest 

bidder. The reason the receiver did not recommend the L Inc. 

fourth offer was because the receiver was concerned to maintain 

the integrity and fairness of the tender process and because it 

believed that the offer, as supplemented by letters, was not in 

acceptable form, nor in accordance with the rules of the 

process. Among other things, L Inc. proposed to finance the 

purchase in a novel fashion by the use of a promissory note, 

which caused problems with the discount rate and the sale and 

purchase of the note; inserted a financing condition in the 

sealed bid which was not in its offer; failed to identify the 

mortgages to be discharged; and waived the financing condition 

on September 18th by letter from its solicitors. Further, the 

terms and conditions of the offer were unclear and were not 
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clarified by L Inc. to the satisfaction of the receiver. In 

addition, the receiver was concerned, in view of the history of 

the properties and the attention they attracted in political 

circles, among the tenants of the properties, in the media and 

from the public, that L Inc.'s inflated nominal purchase price 

might be regarded as intended to raise mortgage money without 

adequate security, or to lay the groundwork for an application 

for an excessive rent increase. If so, this might cause 

intervention in the transaction which would imperil a 

successful closing. 

On the return of the motion, L Inc. moved to be added as an 

intervenor and several days later presented an entirely new 

offer for a still higher amount. 

Held, the offers recommended by the receiver should be 

approved; L Inc.'s motion to be added as an intervenor should 

be dismissed, and L Inc.'s newest offer should not be 

considered. 

(1) The court has jurisdiction under rule 13.01 to add a 

person as an intervenor to a proceeding where the person claims 

an interest in the subject-matter of the proceeding and that he 

or she may be adversely affected by a judgment in it. L Inc.'s 

motion to be added should be dismissed, because the rule 

applies only to a proceeding, defined in rule 1.03, para. 22, 

as an action or application. Further, para. 15 defines 

"judgment" as a decision that finally disposes of an 

application or action. Hence, rule 13.01 does not apply to a 

motion. In any event, L Inc. had no interest in the question 

whether approval of the offers recommended by the receiver was 

in the best interests of the parties to the action, but only in 

seeking to have its offer accepted. Nor would L Inc. be 

adversely affected by any "judgment" in the proceedings in 

respect of any legal or proprietary right, since it had no such 

right. Furthermore, the consequences of making the orders 

sought would likely cause delay and complication in the 

completion of the transactions. 

(2) The late offer by L Inc. should not be considered even 

though it was approximately $15 million higher than those the 
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receiver recommended for approval, that is, approximately 3% of 

the aggregate of the purchase price of all the properties. To 

consider the offer at this date in the proceedings would make a 

mockery of the elaborate process devised and followed in the 

marketing of the property. Further, it would cause inevitable 

confusion and delay. There was no issue of unfairness towards L 

Inc. Rather, its belated offer was a blatant effort to 

circumvent the bidding process and to acquire the properties 

over those who had abided by the rules. 

(3) On a motion by a receiver for approval of offers to 

purchase, the court must consider: (a) whether the receiver has 

made a sufficient effort to get the best price and has not 

acted improvidently; (b) the interests of all parties; (c) the 

efficacy and integrity of the process by which the offers were 

obtained, and (d) whether there has been unfairness in the 

working out of the process. 

(4) The concerns that the receiver had about L Inc.'s fourth 

offer and the questions the receiver raised about the offer 

were reasonable and were not answered promptly, frankly or 

fully. Among other things, the financing condition should have 

been contained in the offer in accordance with the invitation 

to tender, and not inserted in the sealed bid. Moreover, in a 

transaction of this importance and magnitude, the receiver was 

properly concerned about the fact that waiver of the condition 

came from L Inc.'s solicitors and not from L Inc. All of these 

factors taken together, were reasonably considered by the 

receiver as adverse to and to weigh against approval of the L 

Inc. offer. Further, throughout the process, it was clear that 

L Inc. was not misled by the receiver about the disposition 

process. 

(5) Although the L Inc. fourth offer was substantially higher 

than the others in absolute amount, it was not so much higher 

relative to the over-all amounts involved in the transactions. 

Hence, in view of the receiver's concerns about the L Inc. 

fourth offer, the receiver acted properly and reasonably in not 

recommending it for approval and instead recommended the other 

offers, about which it had no such concerns. For those reasons, 

the court should not intervene in the process, but approve the 
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receiver's recommendations. 

Salima Investments Ltd. v. Bank of Montreal et al. (1985), 21 

D.L.R. (4th) 473, 65 A.R. 372, 41 Alta. L.R. (2d) 58, 59 C.B.R. 

(N.S.) 242; Re Selkirk (1986), 58 C.B.R. (N.S.) 245; Bank of 

Montreal v. Maitland Seafoods Ltd. et al. (1983), 46 C.B.R. 

(N.S.) 75, 57 N.S.R. (2d) 20; Cameron v. Bank of Nova Scotia 

et al. (1981), 45 N.S.R. (2d) 303, 86 A.P.R. 303, 38 C.B.R. 

(N.S.) 1; Re Beauty Counsellors of Canada Ltd. (1986), 58 

C.B.R. (N.S.) 237, folld 

The Queen in right of Ontario et al. v. Ron Engineering & 

Construction Eastern Ltd. (1981), 119 D.L.R. (3d) 267, [1981] 1 

S.C.R. 111, 13 B.L.R. 72, 35 N.R. 40, distd 

Other cases referred to 

Ostrander v. Niagara Helicopters Ltd. et al. (1973), 1 O.R. 

(2d) 281, 40 D.L.R. (3d) 161, 19 C.B.R. (N.S.) 5 

Rules and regulations referred to 

Rules of Civil Procedure, rules 1.03, paras. 15, 22, 1.04(1), 

1.05, 13.01 (am. 0. Reg. 221/86, s. 1) 

MOTION by a court-appointed receiver and manager approving 

the sale of certain property; MOTION to add an offeror as an 

intervenor; RULING on disposition of a new offer to purchase. 

P.S.A. Lamek, Q.C., and I.V.B. Nordheimer, for interim 

receiver, Clarkson Gordon Inc. 

W.G. Horton, for plaintiffs. 

H.T. Strosberg, Q.C., and R.E. Carr, for defendant, Leonard 

Rosenberg. 
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Management Inc. 

D. Stockwood, Q.C., and N.J. Spies, for defendant, Victor 

Prousky. 

C.L. Campbell, Q.C., G.D. Lemon and M.M. Thomson, for 

applicant, Larco Enterprises Inc. 

R.L. Falby, Q.C., F.T. Richmond and L. Walton, for defendant, 

Green Door Investments Ltd. 

J.B. Laskin, for Canada Deposit Insurance. 

ANDERSON J. (orally):-- This is a motion to approve the sale 

of certain properties, the subject-matter of the action in 

which the motion is brought. The moving party is the receiver 

and manager appointed by the court. The respondents are parties 

to the action. The properties are of considerable value and the 

motion, therefore, is one of some importance to the receiver 

and to the parties. The events giving rise to the action have a 

measure of local notoriety, but those colourful happenings have 

no direct bearing on the matters which I must resolve. The 

disposition of the motion may be of some general interest of a 

legal nature, involving as it does a consideration of the 

nature of the function to be discharged by the court upon such 

a motion, and also of the nature and extent of the duties of a 

court-appointed receiver. 

A brief chronological narrative of facts which are not in 

dispute and of the history of the proceedings will be useful 

background. In February of 1983 an order was made by the 

Associate Chief Justice of the High Court appointing Clarkson 

Gordon Inc. as interim receiver and manager 

Fairview Properties. Where throughout these 

"Clarkson", I mean Clarkson in its capacity 

manager, and when I say "Receiver", I refer 

capacity. 

of the Cadillac 

reasons I say 

as receiver and 

to Clarkson in that 

In July of 1983 an order was made by Catzman J. with respect 

to marketing the properties pursuant to a process which has 
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no direct bearing on the matters which I must resolve. The

disposition of the motion may be of some general interest of a

legal nature, involving as it does a consideration of the

nature of the function to be discharged by the court upon such

a motion, and also of the nature and extent of the duties of a

court-appointed receiver.

 

 A brief chronological narrative of facts which are not in

dispute and of the history of the proceedings will be useful

background. In February of 1983 an order was made by the

Associate Chief Justice of the High Court appointing Clarkson

Gordon Inc. as interim receiver and manager of the Cadillac

Fairview Properties. Where throughout these reasons I say

"Clarkson", I mean Clarkson in its capacity as receiver and

manager, and when I say "Receiver", I refer to Clarkson in that

capacity.

 

 In July of 1983 an order was made by Catzman J. with respect

to marketing the properties pursuant to a process which has

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

)



been designated the "Disposition Strategy". Clarkson 

implemented the strategy report and the details of that 

implementation are in the motion record at pp. 10-15 and from 

pp. 23-6. 

In many cases where portions of the record are painfully 

familiar to the counsel and participants I propose not to read 

them during the course of my reasons, although they will form 

part of the reasons should they be transcribed. 

On September 3, 1986, Larco Enterprises submitted four draft 

letters. The Receiver pursuant to the Disposition Strategy had 

received some 200 offers from some 70 odd offerors and after 

the deadline fixed for such offers an additional 60 odd. On 

September 8, 1986, the Larco offers were acknowledged and 

certain comments made by the Receiver with respect to them. 

On September 10th, Larco submitted four sealed bids. Clarkson 

received in all some 230 odd bids from 76 offerors. 

On September 25th, Clarkson selected certain offers, 26 in 

all by some 14 offerors, and it is those offers that are 

recommended for the approval of the court. 

This motion was launched and the material served on October 

10, 1986. The motion was returnable on October 20th. October 

20th and 21st were taken up with some preliminary or 

interlocutory matters and evidence and argument were heard for 

the balance of two weeks. 

Of the offers submitted by Larco, three were rejected and a 

fourth was extended and held open pending the hearing and 

disposition of this motion. Clarkson does not recommend the 

acceptance of that offer despite the fact that it produces a 

higher return to the Receiver than the aggregate amount of the 

offers recommended. To over-simplify somewhat, Larco is the 

highest bidder. The extent of the difference I will discuss in 

a moment and I will also discuss the reasons advanced by 

Clarkson for not recommending it. 

On the return of the motion Larco moved to be added as an 

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

) 

been designated the "Disposition Strategy". Clarkson

implemented the strategy report and the details of that

implementation are in the motion record at pp. 10-15 and from

pp. 23-6.

 

 In many cases where portions of the record are painfully

familiar to the counsel and participants I propose not to read

them during the course of my reasons, although they will form

part of the reasons should they be transcribed.

 

 On September 3, 1986, Larco Enterprises submitted four draft

letters. The Receiver pursuant to the Disposition Strategy had

received some 200 offers from some 70 odd offerors and after

the deadline fixed for such offers an additional 60 odd. On

September 8, 1986, the Larco offers were acknowledged and

certain comments made by the Receiver with respect to them.

 

 On September 10th, Larco submitted four sealed bids. Clarkson

received in all some 230 odd bids from 76 offerors.

 

 On September 25th, Clarkson selected certain offers, 26 in

all by some 14 offerors, and it is those offers that are

recommended for the approval of the court.

 

 This motion was launched and the material served on October

10, 1986. The motion was returnable on October 20th. October

20th and 21st were taken up with some preliminary or

interlocutory matters and evidence and argument were heard for

the balance of two weeks.

 

 Of the offers submitted by Larco, three were rejected and a

fourth was extended and held open pending the hearing and

disposition of this motion. Clarkson does not recommend the

acceptance of that offer despite the fact that it produces a

higher return to the Receiver than the aggregate amount of the

offers recommended. To over-simplify somewhat, Larco is the

highest bidder. The extent of the difference I will discuss in

a moment and I will also discuss the reasons advanced by

Clarkson for not recommending it.

 

 On the return of the motion Larco moved to be added as an
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intervenor under rule 13.01. I dismissed that application on 

the following day. The reasons for that ruling are an appendix 

to these reasons. (See App. I [not reproduced]). 

On Wednesday, October 27th, Larco presented during the 

hearing of the motion an entirely new offer in a still higher 

amount. On Thursday, October 23rd, I made a ruling that I would 

not consider that offer. My reasons for that ruling are 

likewise an appendix to these reasons. (See App. II [not 

reproduced]). On the argument of the motion no criticism was 

advanced of any of the offers recommended by the Receiver. The 

only criticism that was advanced on behalf of some defendants 

was that the Larco bid should have been recommended and in any 

event should be approved by the court. The plaintiffs in the 

action supported the recommendation of the Receiver. 

Before dealing with the elements of the ensuing dispute, I 

turn to a consideration of the nature of the motion which is 

before me and of the duty of the court in the disposition of 

such a motion. The duties of the court I conceive to be the 

following, and I do not put them in any order of priority: 

I. It is to consider whether the Receiver has made a sufficient 

effort to get the best price and has not acted improvidently. 

Authority for that proposition is to be found in a judgment of 

the Alberta Court of Appeal, Salima Investments Ltd. v. Bank of 

Montreal et al. (1985), 21 D.L.R. (4th) 473, 65 A.R. 372, 41 

Alta. L.R. (2d) 58. The [D.L.R.] headnote is of assistance, as 

is the judgment delivered by Kerans J.A. and particularly that 

portion which appears at p. 476. The questions with which the 

court was dealing were similar to those with which I am now 

concerned. 

The real issue, in our view, is the appropriate exercise 

of the admitted discretion of the court when "looking to the 

interests of all persons concerned". It certainly does not 

follow, for example, that the court in an application for 

approval of a sale is bound to conduct a judicial auction or 

even to accept a higher last-minute bid. There are, however, 

binding policy considerations. In Canada Permanent Trust Co. 

v. King Art Developments Ltd. et al. (1984), 12 D.L.R. (4th) 
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intervenor under rule 13.01. I dismissed that application on

the following day. The reasons for that ruling are an appendix

to these reasons. (See App. I [not reproduced]).

 

 On Wednesday, October 27th, Larco presented during the

hearing of the motion an entirely new offer in a still higher

amount. On Thursday, October 23rd, I made a ruling that I would

not consider that offer. My reasons for that ruling are

likewise an appendix to these reasons. (See App. II [not

reproduced]). On the argument of the motion no criticism was

advanced of any of the offers recommended by the Receiver. The

only criticism that was advanced on behalf of some defendants

was that the Larco bid should have been recommended and in any

event should be approved by the court. The plaintiffs in the

action supported the recommendation of the Receiver.

 

 Before dealing with the elements of the ensuing dispute, I

turn to a consideration of the nature of the motion which is

before me and of the duty of the court in the disposition of

such a motion. The duties of the court I conceive to be the

following, and I do not put them in any order of priority:

 

I. It is to consider whether the Receiver has made a sufficient

effort to get the best price and has not acted improvidently.

Authority for that proposition is to be found in a judgment of

the Alberta Court of Appeal, Salima Investments Ltd. v. Bank of

Montreal et al. (1985), 21 D.L.R. (4th) 473, 65 A.R. 372, 41

Alta. L.R. (2d) 58. The [D.L.R.] headnote is of assistance, as

is the judgment delivered by Kerans J.A. and particularly that

portion which appears at p. 476. The questions with which the

court was dealing were similar to those with which I am now

concerned.

 

    The real issue, in our view, is the appropriate exercise

 of the admitted discretion of the court when "looking to the

 interests of all persons concerned". It certainly does not

 follow, for example, that the court in an application for

 approval of a sale is bound to conduct a judicial auction or

 even to accept a higher last-minute bid. There are, however,

 binding policy considerations. In Canada Permanent Trust Co.

 v. King Art Developments Ltd. et al. (1984), 12 D.L.R. (4th)
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161, [1984] 4 W.W.R. 587, 32 Alta. L.R. (2d) 1, we said that 

receivers (and masters on foreclosure) should look for new 

and imaginative ways to get the highest possible price in 

these cases. Sale by tender is not necessarily the best 

method for a commercial property which involves also the sale 

of an on-going business. The receiver here accepted the 

challenge offered by this court, and combined a call for 

tenders with subsequent negotiations. In order to encourage 

this technique, which we understand has met with some 

success, the court should not undermine it. It is undermined 

by a judicial auction, because all negotiators must then keep 

something in reserve. Worse, the person who successfully 

negotiates with the receiver will suffer a disadvantage 

because his bargain will become known to others. 

We think that the proper exercise of judicial discretion 

in these circumstances should be limited, in the first 

instance, to an inquiry whether the receiver has made a 

sufficient effort to get the best price and not acted 

improvidently. 

II. The court should consider the interests of all parties, 

plaintiffs and defendants alike. 

That is made apparent by the judgment of this court in 

Ostrander v. Niagara Helicopters Ltd. et al. (1973), 1 O.R. 

(2d) 281, 40 D.L.R. (3d) 161, 19 C.B.R. (N.S.) 5, although 

the conclusion appears rather by indirection and as a statement 

obiter to judgment. 

III. The court must consider the efficacy and integrity of the 

process by which the offers are obtained. 

The first authority which is of assistance in that regard is 

the judgment of Saunders J. in Re Selkirk (1986), 58 C.B.R. 

(N.S.) 245 (Ont. S.C. Bkcy.). There, in dealing with the 

question of approval, he has this to say in his reasons at p. 

246: 

In dealing with the request for approval, the court has 

to be concerned primarily with protecting the interest of the 
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 161, [1984] 4 W.W.R. 587, 32 Alta. L.R. (2d) 1, we said that

 receivers (and masters on foreclosure) should look for new

 and imaginative ways to get the highest possible price in

 these cases. Sale by tender is not necessarily the best

 method for a commercial property which involves also the sale

 of an on-going business. The receiver here accepted the

 challenge offered by this court, and combined a call for

 tenders with subsequent negotiations. In order to encourage

 this technique, which we understand has met with some

 success, the court should not undermine it. It is undermined

 by a judicial auction, because all negotiators must then keep

 something in reserve. Worse, the person who successfully

 negotiates with the receiver will suffer a disadvantage

 because his bargain will become known to others.

 

    We think that the proper exercise of judicial discretion

 in these circumstances should be limited, in the first

 instance, to an inquiry whether the receiver has made a

 sufficient effort to get the best price and not acted

 improvidently.

 

II. The court should consider the interests of all parties,

plaintiffs and defendants alike.

 

That is made apparent by the judgment of this court in

Ostrander v. Niagara Helicopters Ltd. et al. (1973), 1 O.R.

(2d) 281, 40 D.L.R. (3d) 161, 19 C.B.R. (N.S.) 5, although

the conclusion appears rather by indirection and as a statement

obiter to judgment.

 

III. The court must consider the efficacy and integrity of the

process by which the offers are obtained.

 

The first authority which is of assistance in that regard is

the judgment of Saunders J. in Re Selkirk (1986), 58 C.B.R.

(N.S.) 245 (Ont. S.C. Bkcy.). There, in dealing with the

question of approval, he has this to say in his reasons at p.

246:

 

     In dealing with the request for approval, the court has

 to be concerned primarily with protecting the interest of the
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creditors of the former bankrupt. A secondary but important 

consideration is that the process under which the sale 

agreement is arrived at should be consistent with commercial 

efficacy and integrity. 

In that connection I adopt the principles stated by 

Macdonald J.A. of the Nova Scotia Supreme Court (Appeal 

Division) in Cameron v. Bank of Nova Scotia et al. (1981), 45 

N.S.R. (2d) 303 at p. 314, 86 A.P.R. 303, 38 C.B.R. (N.S.) 1 

at p. 11 (C.A.), where he said: 

"In my opinion if the decision of the receiver to enter 

into an agreement of sale, subject to court approval, with 

respect to certain assets is reasonable and sound under the 

circumstances at the time existing it should not be set aside 

simply because a later and higher bid is made. To do so would 

literally create chaos in the commercial world and receivers 

and purchasers would never be sure they had a binding 

agreement. On the contrary, they would know that other bids 

could be received and considered up until the application for 

court approval is heard -- this would be an intolerable 

situation." 

While those remarks may have been made in the context of a 

bidding situation rather than a private sale, I consider them 

to be equally applicable to a negotiation process leading to 

a private sale. Where the court is concerned with the 

disposition of property, the purpose of appointing a receiver 

is to have the receiver do the work that the court would 

otherwise have to do. 

The submissions on behalf of Leung and the creditors who 

are opposing approval boil down to this: that if, subsequent 

to a court-appointed receiver making a contract subject to 

court approval, a higher and better offer is submitted, the 

court should not approve what the receiver has done. There 

may be circumstances where the court would give effect to 

such a submission. If, for example, in this case there had 

been a second offer of a substantially higher amount, then 

the court would have to take that offer into consideration in 

assessing whether the receiver had properly carried out his 
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 creditors of the former bankrupt. A secondary but important

 consideration is that the process under which the sale

 agreement is arrived at should be consistent with commercial

 efficacy and integrity.

 

     In that connection I adopt the principles stated by

 Macdonald J.A. of the Nova Scotia Supreme Court (Appeal

 Division) in Cameron v. Bank of Nova Scotia et al. (1981), 45

 N.S.R. (2d) 303 at p. 314, 86 A.P.R. 303, 38 C.B.R. (N.S.) 1

 at p. 11 (C.A.), where he said:

 

      "In my opinion if the decision of the receiver to enter

 into an agreement of sale, subject to court approval, with

 respect to certain assets is reasonable and sound under the

 circumstances at the time existing it should not be set aside

 simply because a later and higher bid is made. To do so would

 literally create chaos in the commercial world and receivers

 and purchasers would never be sure they had a binding

 agreement. On the contrary, they would know that other bids

 could be received and considered up until the application for

 court approval is heard -- this would be an intolerable

 situation."

 

  While those remarks may have been made in the context of a

 bidding situation rather than a private sale, I consider them

 to be equally applicable to a negotiation process leading to

 a private sale. Where the court is concerned with the

 disposition of property, the purpose of appointing a receiver

 is to have the receiver do the work that the court would

 otherwise have to do.

 

    The submissions on behalf of Leung and the creditors who

 are opposing approval boil down to this: that if, subsequent

 to a court-appointed receiver making a contract subject to

 court approval, a higher and better offer is submitted, the

 court should not approve what the receiver has done. There

 may be circumstances where the court would give effect to

 such a submission. If, for example, in this case there had

 been a second offer of a substantially higher amount, then

 the court would have to take that offer into consideration in

 assessing whether the receiver had properly carried out his

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

)



function of endeavouring to obtain the best price for the 

property. Also, if there were circumstances which indicated a 

defect in the sale process as ordered by the court, such as 

unfairness to a potential purchaser, that might be a reason 

for withholding approval of the sale. 

A further authority for that proposition is to be found in 

Bank of Montreal v. Maitland Seafoods Ltd. et al. (1983), 57 

N.S.R. (2d) 20 at p. 23, 46 C.B.R. (N.S.) 75 (N.S.S.C.): 

If any efficacy is to be given to the tender system, then 

it requires that ... a person, whether insider or guarantor, 

who obtains full information of the amounts of the tender 

ought not, at the last moment, be entitled to make a somewhat 

higher offer and obtain the property. To permit this would 

create "chaos in the commercial world". Not only would there 

be uncertainty ... but it could lead to the situation where 

there might be no bidders. 

IV. The court should consider whether there has been unfairness 

in the working out of the process. 

The authority for that is the case to which reference was made 

by Saunders J., Cameron v. Bank of Nova Scotia et al. (1981), 

45 N.S.R. (2d) 303, 86 A.P.R. 303, 38 C.B.R. (N.S.) 1. The 

[C.B.R.] headnote again is useful as is, in this connection, 

the language at the concluding portion of the judgment where 

this is said: 

Misleading a bidder, even unintentionally, by a receiver 

must always be a sufficient ground for a court to refuse to 

approve an agreement of purchase and sale. 

That case is also authority, if authority were needed for the 

proposition that in a proper case the court has the power to 

disregard the recommendation of the Receiver and to approve 

another offer. 

It is with those areas of responsibility in mind that I 

proceed to deal with the motion. I have already said that no 

criticism is made of the offers which are recommended. Likewise 
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 function of endeavouring to obtain the best price for the

 property. Also, if there were circumstances which indicated a

 defect in the sale process as ordered by the court, such as

 unfairness to a potential purchaser, that might be a reason

 for withholding approval of the sale.

 

A further authority for that proposition is to be found in

Bank of Montreal v. Maitland Seafoods Ltd. et al. (1983), 57

N.S.R. (2d) 20 at p. 23, 46 C.B.R. (N.S.) 75 (N.S.S.C.):

 

    If any efficacy is to be given to the tender system, then

 it requires that ... a person, whether insider or guarantor,

 who obtains full information of the amounts of the tender

 ought not, at the last moment, be entitled to make a somewhat

 higher offer and obtain the property. To permit this would

 create "chaos in the commercial world". Not only would there

 be uncertainty ... but it could lead to the situation where

 there might be no bidders.

 

IV. The court should consider whether there has been unfairness

in the working out of the process.

 

The authority for that is the case to which reference was made

by Saunders J., Cameron v. Bank of Nova Scotia et al. (1981),

45 N.S.R. (2d) 303, 86 A.P.R. 303, 38 C.B.R. (N.S.) 1. The

[C.B.R.] headnote again is useful as is, in this connection,

the language at the concluding portion of the judgment where

this is said:

 

  Misleading a bidder, even unintentionally, by a receiver

 must always be a sufficient ground for a court to refuse to

 approve an agreement of purchase and sale.

 

That case is also authority, if authority were needed for the

proposition that in a proper case the court has the power to

disregard the recommendation of the Receiver and to approve

another offer.

 

 It is with those areas of responsibility in mind that I

proceed to deal with the motion. I have already said that no

criticism is made of the offers which are recommended. Likewise
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no criticism has been made of the process by which the offers 

were obtained. Attention has focused on the different economic 

returns which it is anticipated would flow from the recommended 

offers on the one hand and the Larco offer on the other. 

Depending upon whose data and calculations are accepted, that 

difference may be as high as $7 million odd, or as low as $1 

million odd. I do not propose to analyze the data or the 

calculations which have been advanced, because in the view 

which I take of the matter they are not material. 

The central issue is whether the court should disregard the 

recommendations of the Receiver and approve the higher bid. 

Indeed at the end of the day that is the only real issue. This 

requires first some review of the reasons advanced by the 

Receiver for rejecting or at any rate not recommending the 

Larco bid. This is dealt with in the motion record in the 

Receiver's report in para. 38, at pp. 51-67 of the record: 

38. Clarkson did not accept Enterprises'Enterprises was the 

initial name used for Larco Enterprises Inc. Offer, and does 

not recommend its acceptance and approval by this Court, for 

the following reasons: 

(a) Clarkson's concern to maintain the integrity and 

fairness of the tender process embodied in the Invitation to 

Tender, and Clarkson's conviction that the evident success of 

the marketing and tender process as reflected both in the 

quantity and quality of the offers which were received was 

due in large measure to the faith and trust of prospective 

purchasers that they would each be afforded a fair and equal 

opportunity to purchase, have been discussed at length above. 

Clarkson and Cogan were advised on August 14, 1986 by 

representatives of Enterprises that Enterprises shared those 

concerns as a result of an unsuccessful tender recently made 

by Enterprises in respect of certain other properties, and 

particular emphasis was placed by the said representatives of 

Enterprises on their need to understand the tender rules, 

that the rules not be changed, and that they expected 

everyone to adhere to such rules. 

Nevertheless, Clarkson does not believe that Enterprises' 
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no criticism has been made of the process by which the offers

were obtained. Attention has focused on the different economic

returns which it is anticipated would flow from the recommended

offers on the one hand and the Larco offer on the other.

Depending upon whose data and calculations are accepted, that

difference may be as high as $7 million odd, or as low as $1

million odd. I do not propose to analyze the data or the

calculations which have been advanced, because in the view

which I take of the matter they are not material.

 

 The central issue is whether the court should disregard the

recommendations of the Receiver and approve the higher bid.

Indeed at the end of the day that is the only real issue. This

requires first some review of the reasons advanced by the

Receiver for rejecting or at any rate not recommending the

Larco bid. This is dealt with in the motion record in the

Receiver's report in para. 38, at pp. 51-67 of the record:

 

 38. Clarkson did not accept Enterprises'Enterprises was the

 initial name used for Larco Enterprises Inc. Offer, and does

 not recommend its acceptance and approval by this Court, for

 the following reasons:

 

  (a)  Clarkson's concern to maintain the integrity and

 fairness of the tender process embodied in the Invitation to

 Tender, and Clarkson's conviction that the evident success of

 the marketing and tender process as reflected both in the

 quantity and quality of the offers which were received was

 due in large measure to the faith and trust of prospective

 purchasers that they would each be afforded a fair and equal

 opportunity to purchase, have been discussed at length above.

 Clarkson and Cogan were advised on August 14, 1986 by

 representatives of Enterprises that Enterprises shared those

 concerns as a result of an unsuccessful tender recently made

 by Enterprises in respect of certain other properties, and

 particular emphasis was placed by the said representatives of

 Enterprises on their need to understand the tender rules,

 that the rules not be changed, and that they expected

 everyone to adhere to such rules.

 

 Nevertheless, Clarkson does not believe that Enterprises'
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Offer as supplemented by the letters delivered after the Bid 

Deadline was in acceptable form or in accordance with the 

rules of the tender process established by and embodied in 

the Invitation to Tender in that, inter alia, 

(i) the above-mentioned mechanism for determining the price 

at which Clarkson would be required to sell the Note might be 

said to have afforded Enterprises the opportunity to change 

the cash purchase price offered for the subject Properties, 

after the Bid Deadline, although no objection could be raised 

to a change in such cash purchase price if the percentage to 

be stipulated by one of the designated financial institutions 

was determined by such financial institution solely on the 

basis of objective market interest rate criteria; Clarkson 

and Fraser & Beatty, following the Bid Deadline, therefore 

repeatedly requested confirmation from The Royal Bank of 

Canada that the percentage set out in its said 

September 15, 1986 was determined by such bank 

objective market interest rate criteria alone, 

confirmation was received by Clarkson; 

letter dated 

based upon 

but no such 

(ii) Enterprises or persons acting on its behalf changed or 

attempted to change or might have changed, after the Bid 

Deadline, material terms and conditions of Enterprises' 

Offer; namely 

(A) price by means of the Note purchase mechanism; 

(B) the 

referred to 

bid despite 

& Beatty to 

Enterprises 

represent a 

financing condition in Enterprises' Sealed Bid 

in paragraph 34 above was included in such sealed 

repeated statements by Clarkson, Cogan and Fraser 

representatives of and to the solicitors for 

prior to the Bid Deadline that this would 

serious negative feature of any offer submitted; 

by letter dated September 18, 1986 from Enterprises' 

solicitors addressed to Clarkson (a copy of which is annexed 

hereto as Schedule H (Appendix III [not reproduced]) and 

received by Clarkson the following day, nine days after the 

Bid Deadline, this condition was purportedly waived; 
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(C) as mentioned in paragraph 36 above, Clarkson did not 

 Offer as supplemented by the letters delivered after the Bid

 Deadline was in acceptable form or in accordance with the

 rules of the tender process established by and embodied in

 the Invitation to Tender in that, inter alia,

 

  (i)  the above-mentioned mechanism for determining the price

 at which Clarkson would be required to sell the Note might be

 said to have afforded Enterprises the opportunity to change

 the cash purchase price offered for the subject Properties,

 after the Bid Deadline, although no objection could be raised

 to a change in such cash purchase price if the percentage to

 be stipulated by one of the designated financial institutions

 was determined by such financial institution solely on the

 basis of objective market interest rate criteria; Clarkson

 and Fraser & Beatty, following the Bid Deadline, therefore

 repeatedly requested confirmation from The Royal Bank of

 Canada that the percentage set out in its said letter dated

 September 15, 1986 was determined by such bank based upon

 objective market interest rate criteria alone, but no such

 confirmation was received by Clarkson;

 

  (ii)  Enterprises or persons acting on its behalf changed or

 attempted to change or might have changed, after the Bid

 Deadline, material terms and conditions of Enterprises'

 Offer; namely

 

   (A)   price by means of the Note purchase mechanism;

 

   (B)   the financing condition in Enterprises' Sealed Bid

 referred to in paragraph 34 above was included in such sealed

 bid despite repeated statements by Clarkson, Cogan and Fraser

 & Beatty to representatives of and to the solicitors for

 Enterprises prior to the Bid Deadline that this would

 represent a serious negative feature of any offer submitted;

 by letter dated September 18, 1986 from Enterprises'

 solicitors addressed to Clarkson (a copy of which is annexed

 hereto as Schedule H (Appendix III [not reproduced]) and

 received by Clarkson the following day, nine days after the

 Bid Deadline, this condition was purportedly waived;

 

   (C)   as mentioned in paragraph 36 above, Clarkson did not
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receive, on or before September 17, 1986, the purchase 

undertaking from one of the designated financial institutions 

in accordance with Enterprises' Sealed Bid, and in lieu 

thereof the solicitors for Enterprises, by means of the 

aforesaid letter dated September 18, 1986, a copy of which is 

annexed hereto as Schedule H, purported to amend Enterprises' 

Offer to provide that Enterprises would cause the Note to be 

purchased on closing "on the same terms and conditions as 

contemplated in [Sealed Bid Schedule 3] paragraph 8"; 

(D) Clarkson and Fraser & Beatty had indicated to 

Enterprises and its solicitors following the Bid Deadline 

that Clarkson had difficulty in properly evaluating 

Enterprises' Offer until it knew what mortgages Enterprises 

intended to require be discharged. While the amount payable 

by Enterprises would increase dollar for dollar for each 

dollar spent to obtain a mortgage discharge, the effect of 

the aforesaid Note purchase mechanism would be to satisfy 

such amount (including dollars expended to obtain mortgage 

discharges) at 81.2 cents per dollar. Fraser & Beatty 

therefore asked Enterprises' solicitors to confirm in writing 

to Clarkson what mortgages Enterprises' solicitors believed 

Enterprises was entitled to request a discharge of under the 

terms of Enterprises' Offer, it being a fair assumption that 

a request for a discharge of as many mortgages as possible 

would be received by Clarkson given the aforesaid discount 

achieved by means of the Note purchase mechanism. Instead, by 

letter dated September 21, 1986, a copy of which is annexed 

hereto as Schedule I, (Appendix IV [not reproduced]) 

Enterprises' solicitors purported to further amend 

Enterprises' Offer in this regard; and 

(E) notwithstanding the clear provisions of the 

Invitation to Tender, as late as September 17, 1986 and again 

on September 18, 1986 a representative of Enterprises 

requested that Clarkson agree to negotiate a reduction in the 

amount of the required deposits, which request was denied, 

and then requested that Clarkson agree to a reduction in the 

amount of the further deposit to be provided within 5 days of 

acceptance of any offer, which further request was also 

denied by Clarkson; 

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

) 

 receive, on or before September 17, 1986, the purchase

 undertaking from one of the designated financial institutions

 in accordance with Enterprises' Sealed Bid, and in lieu

 thereof the solicitors for Enterprises, by means of the

 aforesaid letter dated September 18, 1986, a copy of which is

 annexed hereto as Schedule H, purported to amend Enterprises'

 Offer to provide that Enterprises would cause the Note to be

 purchased on closing "on the same terms and conditions as

 contemplated in [Sealed Bid Schedule 3] paragraph 8";

 

   (D)   Clarkson and Fraser & Beatty had indicated to

 Enterprises and its solicitors following the Bid Deadline

 that Clarkson had difficulty in properly evaluating

 Enterprises' Offer until it knew what mortgages Enterprises

 intended to require be discharged. While the amount payable

 by Enterprises would increase dollar for dollar for each

 dollar spent to obtain a mortgage discharge, the effect of

 the aforesaid Note purchase mechanism would be to satisfy

 such amount (including dollars expended to obtain mortgage

 discharges) at 81.2 cents per dollar. Fraser & Beatty

 therefore asked Enterprises' solicitors to confirm in writing

 to Clarkson what mortgages Enterprises' solicitors believed

 Enterprises was entitled to request a discharge of under the

 terms of Enterprises' Offer, it being a fair assumption that

 a request for a discharge of as many mortgages as possible

 would be received by Clarkson given the aforesaid discount

 achieved by means of the Note purchase mechanism. Instead, by

 letter dated September 21, 1986, a copy of which is annexed

 hereto as Schedule I, (Appendix IV [not reproduced])

 Enterprises' solicitors purported to further amend

 Enterprises' Offer in this regard; and

 

   (E)   notwithstanding the clear provisions of the

 Invitation to Tender, as late as September 17, 1986 and again

 on September 18, 1986 a representative of Enterprises

 requested that Clarkson agree to negotiate a reduction in the

 amount of the required deposits, which request was denied,

 and then requested that Clarkson agree to a reduction in the

 amount of the further deposit to be provided within 5 days of

 acceptance of any offer, which further request was also

 denied by Clarkson;
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(b) despite repeated requests by Clarkson and Fraser & 

Beatty for an explanation of the commercial reason for the 

use of the Note purchase mechanism (which on its face only 

serves to reduce the purchase price for the subject 

Properties from a high nominal value to a lower real value), 

in the view of Clarkson and Fraser & Beatty no clear and 

consistent reasons were given. Accordingly, a written 

explanation was requested and a reason was cited in the 

letter annexed hereto as Schedule I, but Clarkson did not and 

does not regard the explanations received as satisfactory; 

(c) Clarkson was concerned and remains concerned, 

particularly given the history of the subject Properties and 

the attention they have attracted in federal, provincial and 

municipal political circles and with the tenants thereof and 

those representing such tenants, with the appearance of the 

proposed transaction in the minds of the tenants, the media, 

the politicians and the public at large, some of whom might 

be expected to question seriously whether the inflated 

nominal purchase price was being used to raise mortgage money 

without adequate security, or to lay the groundwork for an 

application for an excessive rent increase. In the absence of 

definitive evidence to the contrary, Clarkson believes that 

this aspect raises perceptible risks of intervention of some 

kind which might imperil a successful closing of the proposed 

transaction with Enterprises; 

(d) as was mentioned above, Enterprises failed to cause the 

Note purchase undertaking from Citibank to be delivered to 

Clarkson on or before September 17, 1986 as provided in 

Enterprises' Sealed Bid, and Clarkson was concerned and 

remains concerned with the acceptance of any offer in respect 

of which the offeror, before Clarkson has even had a 

reasonable opportunity to accept the same, has already failed 

to perform a material term thereof; and 

(e) Clarkson was not satisfied, notwithstanding all of the 

foregoing, that Enterprises' Offer was capable of acceptance, 

and believed that certain aspects thereof would have to be 

successfully negotiated prior to any such acceptance, 
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 application for an excessive rent increase. In the absence of

 definitive evidence to the contrary, Clarkson believes that
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 transaction with Enterprises;

 

  (d)  as was mentioned above, Enterprises failed to cause the

 Note purchase undertaking from Citibank to be delivered to

 Clarkson on or before September 17, 1986 as provided in

 Enterprises' Sealed Bid, and Clarkson was concerned and

 remains concerned with the acceptance of any offer in respect

 of which the offeror, before Clarkson has even had a

 reasonable opportunity to accept the same, has already failed

 to perform a material term thereof; and

 

  (e)  Clarkson was not satisfied, notwithstanding all of the

 foregoing, that Enterprises' Offer was capable of acceptance,

 and believed that certain aspects thereof would have to be

 successfully negotiated prior to any such acceptance,
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including in particular: 

(i) the waiver of the financing condition which, as noted 

above, was purportedly effected by letter dated September 18, 

1986 from Enterprises' solicitors addressed to Clarkson 

despite the relevant provisions of Enterprises' Offer in 

respect of amendments and despite the statement of 

Enterprises' solicitors, with which Fraser & Beatty agreed, 

in a telephone conversation between such solicitors that this 

and any other matter pertaining to the terms of Enterprises' 

Offer should be in the name of and executed by Enterprises; 

(ii) the substitution of Enterprises' agreement to cause 

the Note to be purchased on closing "on the same terms and 

conditions as contemplated in paragraph 8", which again was 

purportedly effected by the letter dated September 18, 1986 

and therefore suffered from the same difficulties as the 

purported waiver plus the additional difficulty that it is 

unclear what such "same terms and conditions" are; in 

Clarkson's view, it is totally unsatisfactory for a 

transaction of this magnitude, which contemplates an 

unsecured note in the order of $375,000,000, to hinge on such 

vague and uncertain wording; 

(iii) in connection with the aforesaid purchase of the Note 

on closing, reference was made in paragraph 34 above to the 

provision in Enterprises' Sealed Bid that the Note was to be 

purchased "at the closing at the said [price] as part of the 

escrow arrangements herein provided", but in view of the 

uncertainty as to the intent and effect of these words, 

clarification would be required to ensure that there was no 

misunderstanding in this respect; and 

(iv) the amendment to Enterprises' Offer purportedly 

effected by the aforesaid letter dated September 21, 1986 

from Enterprises' solicitors addressed to Clarkson in respect 

of the mortgages to be discharged on closing and the effect 

thereof on the ultimate purchase price realized by Clarkson, 

which at the very least suffers from the same difficulties as 

the aforesaid purported waiver. 
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 (i)   the waiver of the financing condition which, as noted

 above, was purportedly effected by letter dated September 18,
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 purported waiver plus the additional difficulty that it is

 unclear what such "same terms and conditions" are; in
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 unsecured note in the order of $375,000,000, to hinge on such

 vague and uncertain wording;

 

 (iii)   in connection with the aforesaid purchase of the Note
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 provision in Enterprises' Sealed Bid that the Note was to be

 purchased "at the closing at the said [price] as part of the

 escrow arrangements herein provided", but in view of the

 uncertainty as to the intent and effect of these words,

 clarification would be required to ensure that there was no

 misunderstanding in this respect; and

 

 (iv)   the amendment to Enterprises' Offer purportedly

 effected by the aforesaid letter dated September 21, 1986

 from Enterprises' solicitors addressed to Clarkson in respect

 of the mortgages to be discharged on closing and the effect

 thereof on the ultimate purchase price realized by Clarkson,

 which at the very least suffers from the same difficulties as

 the aforesaid purported waiver.
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Apart altogether from its concern to maintain the integrity 

and fairness of the tender process, Clarkson concluded that, 

even if it were prepared to attempt such negotiations in an 

effort to put Enterprises' Offer into acceptable form, the 

time constraints imposed by the tender rules and the fact 

that all offers would expire on September 25, 1986 and the 

difficulties encountered in resolving outstanding questions 

to date raised a serious question as to the successful 

outcome of such negotiations. In view of the risks to the 

entire sales process if that had happened, Clarkson decided 

not to attempt such negotiations but to accept the offers in 

hand that were capable of acceptance as they stood. 

The motion was brought on in the usual way on a written 

report of the Receiver signed by Mr. S.R. Shaver, a vice-

president of Clarkson, and unsworn. 

Counsel for the Receiver submitted at the opening of the 

motion that for reasons pertaining to the importance of the 

matter and its public interest, he proposed to lead the 

evidence of Mr. Shaver viva voce although it is something of an 

exception in the disposition of a motion of this kind. I 

acceded to that submission. I confess to having had moments 

during the subsequent proceedings when I doubted the wisdom of 

that decision. The inevitable result was that evidence was 

called by the defendants who were advancing a different 

position, and a considerable amount of time was spent. 

Notwithstanding my doubts, I think that for the reasons 

advanced by the Receiver, and because an element of catharsis 

is involved, perhaps the hearing of viva voce evidence was 

appropriate in all the circumstances. 

I have made references to the Disposition Strategy Report 

which lay behind the negotiations which produced the offers 

which are now before the court for consideration. It is a 

voluminous and detailed document comprising, without its 

various appendices and schedules, some 98 pages. It was 

pursuant to that strategy report that the order of Catzman J. 

in July of this year set in motion the sequence of events 

leading to the report and motion which are now before me. 
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   Apart altogether from its concern to maintain the integrity

 and fairness of the tender process, Clarkson concluded that,

 even if it were prepared to attempt such negotiations in an

 effort to put Enterprises' Offer into acceptable form, the

 time constraints imposed by the tender rules and the fact

 that all offers would expire on September 25, 1986 and the
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 The motion was brought on in the usual way on a written

report of the Receiver signed by Mr. S.R. Shaver, a vice-

president of Clarkson, and unsworn.

 

 Counsel for the Receiver submitted at the opening of the

motion that for reasons pertaining to the importance of the

matter and its public interest, he proposed to lead the

evidence of Mr. Shaver viva voce although it is something of an

exception in the disposition of a motion of this kind. I

acceded to that submission. I confess to having had moments

during the subsequent proceedings when I doubted the wisdom of

that decision. The inevitable result was that evidence was

called by the defendants who were advancing a different

position, and a considerable amount of time was spent.

Notwithstanding my doubts, I think that for the reasons

advanced by the Receiver, and because an element of catharsis

is involved, perhaps the hearing of viva voce evidence was

appropriate in all the circumstances.

 

 I have made references to the Disposition Strategy Report

which lay behind the negotiations which produced the offers

which are now before the court for consideration. It is a

voluminous and detailed document comprising, without its

various appendices and schedules, some 98 pages. It was

pursuant to that strategy report that the order of Catzman J.

in July of this year set in motion the sequence of events

leading to the report and motion which are now before me.
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Throughout that sequence of events, the Receiver has had the 

benefit and assistance of the advice of eminent solicitors and 

counsel and of an eminent real estate consultant appointed for 

the purpose. 

In the motion which is before me some 15 counsel appeared at 

various times, eight for most of the time, representing various 

interests. The evidence consumed seven full days and final 

argument a further day. Most of the principal participants in 

the sequence of events made their appearance in the witness-

box. The ponderous chain of happenings which followed the 

order of Catzman J. and culminating in the motion and the 

nature and extent of that motion are both matters of 

consequence to which I will refer subsequently. 

Events were set in train by a letter written by Clarkson to 

potential purchasers which is dated July 28, 1986. It is found 

in the motion record at p. 124: 

On July 25, 1986 Mr. Justice Catzman approved the final 

stages of the disposition process which include the 

following: 

1. A negotiation stage culminating on September 3, 1986 with 

an offer as between the Interim Receiver and Manager and 

prospective purchasers wherein all terms and conditions 

respecting the transaction, exclusive of the final offering 

price, are settled ("Approved Offers"). 

2. After the Approved Offers are settled prospective 

purchasers wishing to bid on individual Properties, groups of 

Properties or all of the Properties are directed to forward 

Sealed Bids to the Office of the Registrar of the Supreme 

Court of Ontario addressed to the Interim Receiver and 

Manager. The Sealed Bids must be submitted to the Registrar 

on or by 3:00 p.m. September 10, 1986 (Bid Deadline Date). 

3. After reviewing and analyzing the Sealed Bids, in context 

with the Approved Offers, bidders will be notified whether or 

not their offers are accepted within 15 days of the Bid 

Deadline Date. 
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 Throughout that sequence of events, the Receiver has had the

benefit and assistance of the advice of eminent solicitors and

counsel and of an eminent real estate consultant appointed for

the purpose.

 

 In the motion which is before me some 15 counsel appeared at

various times, eight for most of the time, representing various

interests. The evidence consumed seven full days and final

argument a further day. Most of the principal participants in

the sequence of events made their appearance in the witness-

box. The ponderous chain of happenings which followed the

order of Catzman J. and culminating in the motion and the

nature and extent of that motion are both matters of

consequence to which I will refer subsequently.

 

 Events were set in train by a letter written by Clarkson to

potential purchasers which is dated July 28, 1986. It is found

in the motion record at p. 124:

 

   On July 25, 1986 Mr. Justice Catzman approved the final

 stages of the disposition process which include the

 following:

 

 1. A negotiation stage culminating on September 3, 1986 with

 an offer as between the Interim Receiver and Manager and

 prospective purchasers wherein all terms and conditions

 respecting the transaction, exclusive of the final offering

 price, are settled ("Approved Offers").

 

 2. After the Approved Offers are settled prospective

 purchasers wishing to bid on individual Properties, groups of

 Properties or all of the Properties are directed to forward

 Sealed Bids to the Office of the Registrar of the Supreme

 Court of Ontario addressed to the Interim Receiver and

 Manager. The Sealed Bids must be submitted to the Registrar

 on or by 3:00 p.m. September 10, 1986 (Bid Deadline Date).

 

 3. After reviewing and analyzing the Sealed Bids, in context

 with the Approved Offers, bidders will be notified whether or

 not their offers are accepted within 15 days of the Bid

 Deadline Date.
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4. The Standard Form of Offer and the Invitation to Tender 

stipulate that offerors must submit with their Sealed Bids 

deposits amounting to the greater of $100,000 or 21/2% of the 

price offered in the Sealed Bid in the form of a certified 

cheque or bank draft. 

For greater certainty and clarity we request that you 

carefully review the Invitation to Tender, Sealed Bid form 

and Standard Form of Offer in order that all aspects of the 

above outlined disposition process are understood and, more 

importantly, closely adhered to so that no one is 

disadvantaged throughout this process. 

We urge each of you to convene meetings with us at the 

earliest possible date to ensure that all of your queries and 

concerns are adequately addressed. These meetings should 

assist you in preparing and submitting an Approved Offer on 

or by September 3, 1986. To this end, we have prepared all of 

the schedule for each Property to be affixed to the offer(s) 

including financial information and rent rolls as of June 30 

and July 1, 1986 respectively. 

There will be one and only one opportunity to bid. Because 

of the nature of the process, prospective purchasers will be 

automatically encouraged to submit their highest and best 

offers. Please be cognizant of the fact that all offers will 

be evaluated on a "cash equivalent" basis to ensure a fair 

and equitable evaluation process. 

A prospective purchaser's chance to be the successful 

bidder will be enhanced relative to another purchaser, 

assuming equal "cash equivalent" offers are received, if: 

1. the Approved Offer contains fewer onerous and time 

consuming conditions. 

2. the prospective purchaser establishes his "credit 

worthiness". This aspect can best be established if 

conclusive third party evidence of the purchaser's ability to 

arrange the necessary financing to close the transaction is 
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 stipulate that offerors must submit with their Sealed Bids

 deposits amounting to the greater of $100,000 or 21/2% of the

 price offered in the Sealed Bid in the form of a certified

 cheque or bank draft.

 

 For greater certainty and clarity we request that you

 carefully review the Invitation to Tender, Sealed Bid form

 and Standard Form of Offer in order that all aspects of the

 above outlined disposition process are understood and, more

 importantly, closely adhered to so that no one is

 disadvantaged throughout this process.

 

   We urge each of you to convene meetings with us at the

 earliest possible date to ensure that all of your queries and

 concerns are adequately addressed. These meetings should

 assist you in preparing and submitting an Approved Offer on

 or by September 3, 1986. To this end, we have prepared all of

 the schedule for each Property to be affixed to the offer(s)

 including financial information and rent rolls as of June 30

 and July 1, 1986 respectively.

 

   There will be one and only one opportunity to bid. Because

 of the nature of the process, prospective purchasers will be

 automatically encouraged to submit their highest and best

 offers. Please be cognizant of the fact that all offers will

 be evaluated on a "cash equivalent" basis to ensure a fair

 and equitable evaluation process.

 

   A prospective purchaser's chance to be the successful

 bidder will be enhanced relative to another purchaser,

 assuming equal "cash equivalent" offers are received, if:

 

 1. the Approved Offer contains fewer onerous and time

 consuming conditions.

 

 2. the prospective purchaser establishes his "credit

 worthiness". This aspect can best be established if

 conclusive third party evidence of the purchaser's ability to

 arrange the necessary financing to close the transaction is
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provided; and 

3. Property inspections are completed in advance of the final 

Bid Deadline Date, September 10, 1986. 

The invitation to tender is an exhibit on these proceedings. 

Again, its contents are material. I do not intend to read them 

but they will be included in the reasons. (See App. V [not 

reproduced]) 

I said when referring to the portion of the report which set 

out the reasons by the Receiver for not recommending the Larco 

offer that I did not propose to deal in detail with each of the 

points raised. The objections upon which emphasis was 

particularly placed were the following: 

1. the use of the promissory note and the related problems of 

the discount rate and the sale and purchase of that note; 

2. the inclusion in the sealed bid of a financing condition 

which had not been provided in Larco's formal offer; 

3. the identification and amount of the mortgages which Larco 

would require to be discharged upon closing, and 

4. relating to the financing condition, the ultimate waiver of 

that condition. 

The uncontentious history of the Larco offer is that prior to 

its being made there was a meeting in August of 1986 attended 

by representatives of Larco and representatives of Clarkson 

when the prospective offering and bidding procedure were 

discussed. 

On September 3rd offers were submitted. On September 8th 

Clarkson replied in writing with certain comments. Between 

September 3rd and September 9th there were meetings and 

telephone conversations between the representatives of Larco 

and representatives of the Receiver. On September 10th there 

were consultations and there was a subsequent exchange of 

correspondence. When the final decision of the Receiver was 
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 The uncontentious history of the Larco offer is that prior to

its being made there was a meeting in August of 1986 attended
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 On September 3rd offers were submitted. On September 8th

Clarkson replied in writing with certain comments. Between

September 3rd and September 9th there were meetings and

telephone conversations between the representatives of Larco

and representatives of the Receiver. On September 10th there

were consultations and there was a subsequent exchange of

correspondence. When the final decision of the Receiver was
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announced September 25th the Larco offers were not recommended. 

I have already indicated that the difference between the 

competing offers figured largely in the hearing and blow-by-

blow accounts were given by the various participants of the 

exchanges between representatives of Larco and representatives 

of the Receiver. These exchanges must be explored to some 

extent, though not with the attention to detail which they 

received during the hearing. 

I do not intend to deal seriatim with each of the Receiver's 

objections as was done by counsel for the defendants, Green 

Door and Walton, and I trust that he will not feel that his 

argument was slighted or not considered because I do not do so. 

I do intend to mention some of the major points. 

The first of those was the note mechanism. In the preliminary 

discussions between representatives of Larco and the Receiver 

there had been some mention of the use of a note or debenture 

to finance a portion of the price. I think nothing turns on the 

contents of those precise discussions. The actual mechanism was 

not fully disclosed until the bid deadline and the submission 

of the sealed bid. 

It is appropriate I think to consider that, in the offer 

which was submitted on September 3rd, para. 3 dealing with 

payment, after setting out provisions with respect to deposit 

and the taking back of mortgages, concluded with the following 

subparagraph: 

And the balance of the price for the Properties shall be paid 

subject to adjustments to the Interim Receiver on the Escrow 

Closing by certified cheque or bank draft payable to the 

Interim Receiver drawn on or by a Canadian chartered bank or 

by another Canadian financial institution acceptable to the 

Interim Receiver. 

When the sealed bid was submitted the note mechanism, a 

phrase which I shall adopt although it is not in all respects a 

happy one, was in the form which appears at p. 136 of the 

record, this by way of amendment to the offer to which I have 
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 Closing by certified cheque or bank draft payable to the

 Interim Receiver drawn on or by a Canadian chartered bank or

 by another Canadian financial institution acceptable to the
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just referred: 

8. Paragraph 3 of the Form of Offer shall be amended by 

adding thereto the following paragraphs: 

"The balance of the price referred to in paragraph 3 of the 

Form of Offer shall be paid by Offeror to the Interim 

Receiver by Offeror's delivering to the Interim Receiver a 

promissory note ("Citibank Guaranteed Note") in that amount, 

which note shall be unsecured by any charge against the 

Properties, but which shall be absolutely and unconditionally 

guaranteed by one of Citibank Canada, Royal Bank of Canada or 

another financial institution reasonably acceptable to the 

Interim Receiver (which financial institution is herein 

referred to as "Citibank"). The said promissory note shall 

require equal monthly payments of principal and interest 

sufficient to fully amortize the said sum at the rate of 

8.222% per annum over a term of thirty (30) years. Offeror 

shall arrange a conventional mortgage loan with Citibank or 

its designee (which party is herein called ("Lender") which 

shall be secured by a charge against the Properties which 

shall be subject and subordinate in all respects to the 

existing loans which are assumed by Offeror on the date of 

Closing." 

The Interim Receiver shall sell the Citibank Guaranteed 

Note on the date of Closing to Lender for cash purchase price 

determined as follows: 

"on or before Monday, September 15th Citibank shall report 

in writing to the Interim Receiver stating the cash price 

(the "Cash Purchase Price") for the Citibank Guaranteed 

Note as of Wednesday, September 10, 1986. On or before 

Wednesday, September 17, 1986 the Interim Receiver shall have 

received in form satisfactory to Interim Receiver acting 

reasonably an undertaking from Citibank to purchase or cause 

to be purchased the Citibank Guaranteed Note at the Closing 

at the said Cash Purchase Price as part of the escrow 

arrangements herein provided, subject only to the acceptance 

of this Offer and such reasonable warranties and 

representations from the Interim Receiver that he has not 
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just referred:

 

 8. Paragraph 3 of the Form of Offer shall be amended by

 adding thereto the following paragraphs:

 

  "The balance of the price referred to in paragraph 3 of the

 Form of Offer shall be paid by Offeror to the Interim

 Receiver by Offeror's delivering to the Interim Receiver a

 promissory note ("Citibank Guaranteed Note") in that amount,

 which note shall be unsecured by any charge against the

 Properties, but which shall be absolutely and unconditionally

 guaranteed by one of Citibank Canada, Royal Bank of Canada or

 another financial institution reasonably acceptable to the

 Interim Receiver (which financial institution is herein

 referred to as "Citibank"). The said promissory note shall

 require equal monthly payments of principal and interest

 sufficient to fully amortize the said sum at the rate of

 8.222% per annum over a term of thirty (30) years. Offeror

 shall arrange a conventional mortgage loan with Citibank or

 its designee (which party is herein called ("Lender") which

 shall be secured by a charge against the Properties which

 shall be subject and subordinate in all respects to the

 existing loans which are assumed by Offeror on the date of

 Closing."

 

   The Interim Receiver shall sell the Citibank Guaranteed

 Note on the date of Closing to Lender for cash purchase price

 determined as follows:

 

  "on or before Monday, September 15th Citibank shall report

 in writing to the Interim Receiver stating the cash price

 (the "Cash Purchase Price") for the Citibank Guaranteed

 Note as of Wednesday, September 10, 1986. On or before

 Wednesday, September 17, 1986 the Interim Receiver shall have

 received in form satisfactory to Interim Receiver acting

 reasonably an undertaking from Citibank to purchase or cause

 to be purchased the Citibank Guaranteed Note at the Closing

 at the said Cash Purchase Price as part of the escrow

 arrangements herein provided, subject only to the acceptance

 of this Offer and such reasonable warranties and

 representations from the Interim Receiver that he has not
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encumbered or accepted payment on the said note as Citibank 

may require. Any such sale of the Citibank Guaranteed Note by 

the Interim Receiver will be on a non-recourse basis." 

Any Court approval of this Agreement to be effective and 

acceptable to the Offeror shall also include approval of the 

sale by the Interim Receiver of the Citibank Guaranteed Note 

as herein provided. 

The concerns of the Receiver to which this aspect of the 

transaction gave rise are set out, as I have indicated, in 

para. 38 of the report. It was, I think it is fair to say, a 

complicated mechanism and had some elements of novelty. In its 

very nature it gave rise to questions, particularly perhaps 

having regard for the history of these properties in the recent 

past. It gave rise to questions as to the reasons for its use 

and also as to its possible effect on the price. In my view, 

the questions raised by the Receiver were reasonable questions 

and they were not answered promptly, frankly or fully. 

The position of Larco, in part made explicit and in part to 

be inferred from conduct and from the evidence, was that this 

was largely none of the Receiver's business. Larco was 

perfectly entitled to take that position. I should say by way 

of digression that if in any previous ruling or in these 

reasons I appear to be critical of what was done by Larco, it 

is within the limited framework of the process with which I am 

concerned and not otherwise. Larco is not a charitable 

organization. It is a commercial corporation entitled, within 

the limits of the law, to carry on its commercial affairs as 

those having the charge of those affairs deem appropriate. But 

if in some respects it produced adverse reactions in the 

Receiver, and adverse consequences for the reception of its 

offer, it cannot be heard to complain. 

The next contentious item to which I propose to make 

reference was what has been called in the evidence the 

"Financing Condition". This was not part of the draft offer 

but was contained in the sealed bid and was set out in the 

following terms by way of amendment to that offer: 
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 encumbered or accepted payment on the said note as Citibank

 may require. Any such sale of the Citibank Guaranteed Note by
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   Any Court approval of this Agreement to be effective and

 acceptable to the Offeror shall also include approval of the

 sale by the Interim Receiver of the Citibank Guaranteed Note

 as herein provided.
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the questions raised by the Receiver were reasonable questions

and they were not answered promptly, frankly or fully.

 

 The position of Larco, in part made explicit and in part to

be inferred from conduct and from the evidence, was that this

was largely none of the Receiver's business. Larco was

perfectly entitled to take that position. I should say by way

of digression that if in any previous ruling or in these

reasons I appear to be critical of what was done by Larco, it

is within the limited framework of the process with which I am

concerned and not otherwise. Larco is not a charitable

organization. It is a commercial corporation entitled, within

the limits of the law, to carry on its commercial affairs as

those having the charge of those affairs deem appropriate. But

if in some respects it produced adverse reactions in the

Receiver, and adverse consequences for the reception of its

offer, it cannot be heard to complain.

 

 The next contentious item to which I propose to make

reference was what has been called in the evidence the

"Financing Condition". This was not part of the draft offer

but was contained in the sealed bid and was set out in the

following terms by way of amendment to that offer:
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Notwithstanding any other provision of this Offer, the 

obligation of the Offeror to proceed with this transaction 

shall be conditional upon the Offeror's obtaining written 

commitments, reasonably acceptable to Offeror, for the 

Citibank Guaranteed Note and the conventional mortgage loan 

from the Lender no later than twenty (20) days after 

Acceptance of this Offer. If Offeror does not obtain the 

written commitments from Citibank and the Lender within the 

time period of twenty (20) days, Offeror may terminate this 

Agreement, in which case, the Interim Receiver shall return 

the deposits and interest thereon to Offeror promptly 

following demand. 

In my view, such a provision given the mechanism and 

procedure, the process which was being followed, ought to have 

been part of the Larco offer and subject to negotiation at the 

proper time and not at the 11th hour. 

The evidence of Mr. Shiraz Lalji was to the effect that he 

considered the offer as merely a format for the transaction and 

that the real substance was to be in the sealed bid. He also 

testified that he had been led to believe that conditional 

offers would be at no disadvantage. I find it difficult to 

accept that evidence. The financing condition was a provision 

so material and of such obvious advantage to the purchaser and 

a commensurate disadvantage to the vendor that it went to the 

very root of the transaction. Indeed, as the apprehension of 

the Receiver indicated, it converted what purported to be an 

offer into what was in substance an option. I shall have to 

discuss further in a moment the reasons that I cannot accept 

Mr. Lalji's evidence in that regard. I can only say for the 

present that if he entertained the view which he expressed with 

respect to the form of offer it was a mistaken view and should 

have been recognized as mistaken having regard particularly for 

the form of the invitation to tender and of the converting 

letter with which that invitation went out. Whether this 

deferral of a term so critical was deliberate or inadvertent, I 

need express no conclusion. It operated, however, to the 

detriment of Larco in the consideration of its offer by the 

Receiver. 
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   Notwithstanding any other provision of this Offer, the

 obligation of the Offeror to proceed with this transaction

 shall be conditional upon the Offeror's obtaining written

 commitments, reasonably acceptable to Offeror, for the

 Citibank Guaranteed Note and the conventional mortgage loan

 from the Lender no later than twenty (20) days after

 Acceptance of this Offer. If Offeror does not obtain the

 written commitments from Citibank and the Lender within the

 time period of twenty (20) days, Offeror may terminate this

 Agreement, in which case, the Interim Receiver shall return

 the deposits and interest thereon to Offeror promptly

 following demand.

 

 In my view, such a provision given the mechanism and

procedure, the process which was being followed, ought to have

been part of the Larco offer and subject to negotiation at the

proper time and not at the 11th hour.

 

 The evidence of Mr. Shiraz Lalji was to the effect that he

considered the offer as merely a format for the transaction and

that the real substance was to be in the sealed bid. He also

testified that he had been led to believe that conditional

offers would be at no disadvantage. I find it difficult to

accept that evidence. The financing condition was a provision

so material and of such obvious advantage to the purchaser and

a commensurate disadvantage to the vendor that it went to the

very root of the transaction. Indeed, as the apprehension of

the Receiver indicated, it converted what purported to be an

offer into what was in substance an option. I shall have to

discuss further in a moment the reasons that I cannot accept

Mr. Lalji's evidence in that regard. I can only say for the

present that if he entertained the view which he expressed with

respect to the form of offer it was a mistaken view and should

have been recognized as mistaken having regard particularly for

the form of the invitation to tender and of the converting

letter with which that invitation went out. Whether this

deferral of a term so critical was deliberate or inadvertent, I

need express no conclusion. It operated, however, to the

detriment of Larco in the consideration of its offer by the

Receiver.
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Eventually it was recognized by Larco that the financing 

condition was likely to be seriously prejudicial, if not fatal. 

Steps were set in train to address its removal. That removal 

entailed a financial cost and risk to Larco which it had sought 

to avoid. Approval of its board of directors was required and 

that approval was obtained early on the morning of September 

18th, 10 days after the bid deadline. Written confirmation of 

that waiver is found in sch. 8 to the report, at p. 179, in a 

letter from Messrs. Weir & Foulds, Solicitors to Clarkson 

Gordon Inc. which says after some reference of a preliminary 

nature to the sealed bids: "Our client has instructed us to 

waive, and we hereby waive, the benefit of paragraph 10 to 

Schedule 3." 

The evidence indicated that Mr. Carthy apparently wanted some 

assurances from Larco before writing that letter; an 

apprehension which is not difficult to understand. The Receiver 

has taken the position that the waiver should have come direct 

from Larco and not from its solicitors. I do not propose to 

determine as a matter of law whether the purported waiver was 

effectual or not, although invited in argument to do so. I do 

not consider it any necessary part of my function on this 

motion. What is to be considered is the reaction of the 

Receiver. 

In a transaction of such magnitude and pertaining to a 

condition so material, I do not consider it in any way 

unreasonable that the Receiver looked upon it as one of the 

unfavourable elements which ultimately tipped the scales 

against the Larco bid. Solicitors, of course, have certain 

general and accepted authority to bind their clients. But the 

annals of law are not wanting in cases where the authority and 

its exercise have become a topic of litigation. And there is a 

maxim well-known among businessmen that no one wants to buy a 

lawsuit. All of this dealing with the form of the waiver I say, 

without any reflection upon or lack of respect for the 

eminently capable and reliable firm of solicitors who offered 

it. 

I turn now to the question of the mortgages to be discharged 

which proved to be a bone of contention. In view of the 
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letter from Messrs. Weir & Foulds, Solicitors to Clarkson

Gordon Inc. which says after some reference of a preliminary

nature to the sealed bids: "Our client has instructed us to

waive, and we hereby waive, the benefit of paragraph 10 to

Schedule 3."

 

 The evidence indicated that Mr. Carthy apparently wanted some

assurances from Larco before writing that letter; an

apprehension which is not difficult to understand. The Receiver

has taken the position that the waiver should have come direct

from Larco and not from its solicitors. I do not propose to

determine as a matter of law whether the purported waiver was

effectual or not, although invited in argument to do so. I do

not consider it any necessary part of my function on this

motion. What is to be considered is the reaction of the

Receiver.

 

 In a transaction of such magnitude and pertaining to a

condition so material, I do not consider it in any way

unreasonable that the Receiver looked upon it as one of the

unfavourable elements which ultimately tipped the scales

against the Larco bid. Solicitors, of course, have certain

general and accepted authority to bind their clients. But the

annals of law are not wanting in cases where the authority and

its exercise have become a topic of litigation. And there is a

maxim well-known among businessmen that no one wants to buy a

lawsuit. All of this dealing with the form of the waiver I say,

without any reflection upon or lack of respect for the

eminently capable and reliable firm of solicitors who offered

it.

 

 I turn now to the question of the mortgages to be discharged

which proved to be a bone of contention. In view of the
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mechanism of the promissory note, which was to be sold at a 

discount, it was essential for the Receiver to know the 

mortgages to be discharged in order to know the real price. The 

final position of Larco in this regard is contained in a letter 

dated September 21st from Weir & Foulds which is contained at 

p. 181 of the record: 

4. Assumed Mortgages 

By letter dated September 16, 1986, provided you with a 

letter explaining the "Estimated Assumed Loans" in connection 

with 's bids. As you may know, we have not had the 

opportunity to fully review all of the existing mortgages 

which affect the properties and make a final decision as to 

which existing mortgages will be assumed at closing by 

hereby agrees that the "Reconciled Contract Price" 

set forth in 's letter for each of 's bids shall 

be the exact cash equivalent price which the Receiver shall 

receive at closing from . For example, if the actual 

assumed mortgages are less than the amount stated by 

in his letter, the shortfall shall be paid by in cash 

at closing in order to maintain the "Reconciled Contract 

Price" as stated in 's letter. On the other hand, if 

the actual assumed mortgages are more than the amount stated 

by in his letter, the "Face Value of Vendor Note at 

Closing" will be adjusted downward in such a manner as to 

maintain the stated "Reconciled Contract Price" as stated by 

in his letter. 

If further clarifications of the offers are required, 

please advise the undersigned. 

It does not respond in exactly the terms in which the 

Receiver had put its inquiries but instead provided a mechanism 

for possible adjustment with respect to the mortgages assumed. 

Again, I do not propose to consider whether this was a 

satisfactory response or not. It was another complication, 

another blemish on the Larco offer, another factor which the 

Receiver not unreasonably considered to be adverse and to weigh 

against approval. 
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mortgages to be discharged in order to know the real price. The

final position of Larco in this regard is contained in a letter

dated September 21st from Weir & Foulds which is contained at
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4. Assumed Mortgages

 

   By letter dated September 16, 1986, provided you with a

 letter explaining the "Estimated Assumed Loans" in connection
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 opportunity to fully review all of the existing mortgages

 which affect the properties and make a final decision as to
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 in his letter, the shortfall shall be paid by        in cash

 at closing in order to maintain the "Reconciled Contract

 Price" as stated in       's letter. On the other hand, if

 the actual assumed mortgages are more than the amount stated

 by        in his letter, the "Face Value of Vendor Note at

 Closing" will be adjusted downward in such a manner as to

 maintain the stated "Reconciled Contract Price" as stated by

 in his letter.

 

   If further clarifications of the offers are required,

 please advise the undersigned.

 

 It does not respond in exactly the terms in which the

Receiver had put its inquiries but instead provided a mechanism

for possible adjustment with respect to the mortgages assumed.

Again, I do not propose to consider whether this was a

satisfactory response or not. It was another complication,

another blemish on the Larco offer, another factor which the

Receiver not unreasonably considered to be adverse and to weigh

against approval.
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There is a further matter dealing with the utilization of the 

note. As I have indicated, the precise mechanism made its 

appearance in the sealed bid and I have already read the 

relevant paragraph. I do not propose to review all of the 

evidence, which was considerable, bearing on this topic. It is 

sufficient to say that the final solution unilaterally proposed 

by Larco is as found in the record at p. 179 in the letter from 

Weir & Foulds of September 18th to which I have already 

referred in another context. The concluding paragraph of that 

letter reads: 

Enterprises Inc. hereby agrees to cause the Citibank 

Guaranteed Note to be purchased on closing on the same terms 

and conditions as contemplated in paragraph 8. 

No reference is made to the Royal Bank who at one time had been 

proposed as a potential purchaser or to any other purchaser. 

The covenant of Larco has been substituted for that of 

Citibank, and as I have indicated, no purchaser has been 

provided or even proposed. 

It is the position of Larco, as put in argument and in 

evidence, that from a commercial standpoint the purchase of the 

note became irrelevant once Larco had demonstrated credit 

capacity adequate for the transaction, as it did by a letter 

from Citibank dated September 9th. Larco was then, it is said, 

in the same position as other tenderers, obliged to pay on 

closing or otherwise make good. Ignoring any frailties which 

may be inherent in that argument, it is undeniable that it did 

not put the Receiver in the position which it had originally 

been proposed of having a bank liable to make good. 

It has been submitted by counsel supporting the Larco offer 

that the requirement for a purchaser of the note had been 

waived by the Receiver. Again, I do not propose to dispose of 

waiver or estoppel as matters of law. I refer to the episode as 

yet another problem for the Receiver and its counsel and a 

problem which militated against the Larco offer. 

In outlining initially the obligations of the court on a 

motion of this kind, I adverted to the question of whether the 
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note. As I have indicated, the precise mechanism made its

appearance in the sealed bid and I have already read the

relevant paragraph. I do not propose to review all of the

evidence, which was considerable, bearing on this topic. It is

sufficient to say that the final solution unilaterally proposed

by Larco is as found in the record at p. 179 in the letter from

Weir & Foulds of September 18th to which I have already

referred in another context. The concluding paragraph of that

letter reads:

 

   Enterprises Inc. hereby agrees to cause the Citibank

 Guaranteed Note to be purchased on closing on the same terms

 and conditions as contemplated in paragraph 8.

 

No reference is made to the Royal Bank who at one time had been

proposed as a potential purchaser or to any other purchaser.

The covenant of Larco has been substituted for that of

Citibank, and as I have indicated, no purchaser has been

provided or even proposed.

 

 It is the position of Larco, as put in argument and in

evidence, that from a commercial standpoint the purchase of the

note became irrelevant once Larco had demonstrated credit

capacity adequate for the transaction, as it did by a letter

from Citibank dated September 9th. Larco was then, it is said,

in the same position as other tenderers, obliged to pay on

closing or otherwise make good. Ignoring any frailties which

may be inherent in that argument, it is undeniable that it did

not put the Receiver in the position which it had originally

been proposed of having a bank liable to make good.

 

 It has been submitted by counsel supporting the Larco offer

that the requirement for a purchaser of the note had been

waived by the Receiver. Again, I do not propose to dispose of

waiver or estoppel as matters of law. I refer to the episode as

yet another problem for the Receiver and its counsel and a

problem which militated against the Larco offer.

 

 In outlining initially the obligations of the court on a

motion of this kind, I adverted to the question of whether the

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

)



Receiver has in any way misled a bidder. It is clear that if a 

bidder has been misled that may constitute a circumstance upon 

which the court will intervene upon the motion for approval. 

Though it was not passed in argument, there was clear 

indication in the evidence, particularly that of Mr. Shiraz 

Lalji, that Larco had been misled as to the acceptability of a 

conditional offer. This was relevant to the much discussed 

financing condition. 

Any suggestion that Larco was misled in this respect must be 

approached with a measure of skepticism. Larco is apparently a 

large sophisticated enterprise and those charged with its 

affairs appear expert in matters of contract negotiation and 

finance. It was advised in and about this transaction not only 

by members of its own board of directors but by an attorney of 

Seattle, Washington, Mr. Thaddas Alston. Mr. Alston testified 

and was quite evidently an able and experienced lawyer with a 

connection of some duration with the affairs of Larco. Larco 

was also advised by eminently capable solicitors in Toronto. It 

had every advantage to review and consider every aspect of the 

transaction. 

Mr. Lalji testified that early in the discussions Shaver 

indicated that conditional offers would be considered on a par 

with unconditional offers. This Shaver denies and says that all 

he ever said was to the effect that: "We will look at all 

offers." The evidence of other representatives of the Receiver 

was that Larco was repeatedly told that a condition would be to 

its disadvantage. 

It is always difficult and distasteful to a judge to have to 

resolve a direct conflict of evidence between what are 

apparently respectable and reliable witnesses. But sometimes 

the duty is one which cannot be avoided, and in this instance I 

find myself compelled to accept the evidence of Shaver and to 

reject that of Lalji. I do so chiefly on what is most probable. 

The proposition that conditional offers would be considered 

equally with unconditional offers is so palpably ridiculous 

commercially that it is difficult to credit that any sensible 

businessman would say it, or if said, that any sensible 

businessman would accept it. Indeed it is a clear inference 
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from Mr. Lalji's evidence that he recognized that it was 

bizarre and had it been said I doubt very much that he would 

have taken it seriously. 

It was also suggested that Larco was misled into concluding 

at the last stages that the Receiver was not insisting on the 

undertaking of the bank to purchase the note. I have already 

made brief reference to this. It was said that Mr. Cogan, a 

representative of the real estate consultant advising the 

Receiver, had either said so or had plainly inferred it. This 

Cogan denies. Cogan was responsible for the real estate aspects 

of the transaction and not for the legal or financial ones. If 

Larco received such an impression from Cogan, prudence would 

have dictated that the matter be verified either with Mr. 

Shaver or with the solicitors advising the Receiver. So much 

Mr. Alston conceded in his evidence. It would appear that Mr. 

Carthy of Weir & Foulds recognized that there was a deficiency 

in that regard. 

The evidence of Mr. Zimmerman, a member of the firm of 

solicitors advising the Receiver, confirmed by the 

uncontradicted evidence of Shaver, was that on September 16th 

Carthy and Alson were advised during a telephone conversation 

that the note purchase undertaking was expected by the Receiver 

on the following day. It was never received. 

Taking the evidence as a whole, I am not at all persuaded 

that Larco was misled in any material respect. 

In criticism of the conduct of the Receiver, criticism which 

I may say has been very limited in extent, it was submitted 

that the Receiver negotiated with other parties after the bid 

deadline. Specifically reference was made to the Ivordale-

Maisonettes property where a discrepancy had appeared 

between the words and the numerals in the offer. I am not 

persuaded that the resolution of the problem involved 

negotiation, nor that if it did it offended the process or was 

prejudicial to Larco. 

There was likewise some criticism upon the undertaking of the 

recommended bidders to improve the offer in one respect made 
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from Mr. Lalji's evidence that he recognized that it was
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made brief reference to this. It was said that Mr. Cogan, a

representative of the real estate consultant advising the

Receiver, had either said so or had plainly inferred it. This

Cogan denies. Cogan was responsible for the real estate aspects

of the transaction and not for the legal or financial ones. If

Larco received such an impression from Cogan, prudence would

have dictated that the matter be verified either with Mr.
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 In criticism of the conduct of the Receiver, criticism which

I may say has been very limited in extent, it was submitted

that the Receiver negotiated with other parties after the bid
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Maisonettes property where a discrepancy had appeared
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 There was likewise some criticism upon the undertaking of the

recommended bidders to improve the offer in one respect made

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

)



during the hearing. That was in respect of the equity 

participation. That is a matter which I must have in mind when 

I make my final disposition. 

A special and somewhat peculiar position in the matter was 

put on behalf of the defendant Maysfield Property Management 

Inc. Maysfield is a corporation whose shares are effectively 

held by receivers appointed for two other corporations. 

Maysfield managed and operated the subject properties before 

Clarkson was appointed Receiver, and by arrangement with 

Clarkson continued to perform that function after the 

receivership commenced. It employs something over 200 persons. 

It has substantial worth and it has substantial revenues. 

By letter dated October 16, 1986, Larco offered to purchase 

the outstanding shares in Maysfield for net book value, an 

offer conditional upon approval of the Larco offer by the 

court. If the offers recommended by the Receiver are approved, 

there appears to be no certainty and perhaps not even any 

probability of the continued viability of Maysfield. 

In a secondary submission counsel for Maysfield asked that if 

an order were made as sought by the Receiver, that that order 

should be stayed for some period of time to enable Maysfield to 

negotiate with the purchaser. 

I observe by looking at the clock that I have been going for 

something well over an hour at the moment, and I regret to tell 

everyone that I am not finished yet. I propose to take 10 

minutes for my benefit and perhaps for yours as well. 

[Court recessed 11.07 a.m. and resumed 11.19 a.m.] 

I propose now to express some factual conclusions with 

respect to the matter. 

The Larco offer is the highest bid. The difference between it 

and the recommended offers is substantial in absolute amount 

but not material in proportion or relation to the over-all 

amounts involved in the transaction. The difference is not such 

as to create any inference that the Disposition Strategy and 

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

) 

during the hearing. That was in respect of the equity

participation. That is a matter which I must have in mind when

I make my final disposition.

 

 A special and somewhat peculiar position in the matter was

put on behalf of the defendant Maysfield Property Management

Inc. Maysfield is a corporation whose shares are effectively

held by receivers appointed for two other corporations.

Maysfield managed and operated the subject properties before

Clarkson was appointed Receiver, and by arrangement with

Clarkson continued to perform that function after the

receivership commenced. It employs something over 200 persons.

It has substantial worth and it has substantial revenues.

 

 By letter dated October 16, 1986, Larco offered to purchase

the outstanding shares in Maysfield for net book value, an

offer conditional upon approval of the Larco offer by the

court. If the offers recommended by the Receiver are approved,

there appears to be no certainty and perhaps not even any

probability of the continued viability of Maysfield.

 

 In a secondary submission counsel for Maysfield asked that if

an order were made as sought by the Receiver, that that order

should be stayed for some period of time to enable Maysfield to

negotiate with the purchaser.

 

 I observe by looking at the clock that I have been going for

something well over an hour at the moment, and I regret to tell

everyone that I am not finished yet. I propose to take 10

minutes for my benefit and perhaps for yours as well.

 

[Court recessed 11.07 a.m. and resumed 11.19 a.m.]

 

 I propose now to express some factual conclusions with

respect to the matter.

 

 The Larco offer is the highest bid. The difference between it

and the recommended offers is substantial in absolute amount

but not material in proportion or relation to the over-all

amounts involved in the transaction. The difference is not such

as to create any inference that the Disposition Strategy and

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

)



its application by the Receiver was inadequate or unsuccessful. 

Indeed my conclusion would be quite to the contrary. Larco was 

not misled or unfairly treated by the Receiver in any material 

regard. The Larco offer was presented in a form and negotiated 

in a manner which gave the Receiver legitimate and reasonable 

cause for concern as to the advisability of accepting it. 

Mr. Zimmerman very fairly conceded in his evidence that 

probably none of those causes was in itself fatal. I think that 

probably is so. They were, however, considered cumulatively by 

the Receiver and it was in my view legitimate and reasonable to 

do so. 

In essence the position of the Receiver was this: having 

before it the Larco offer with the concerns about it which it 

entertained, having before it the offers which it now 

recommends which occasioned no such concerns, considering that 

in relative terms the difference in return was not material, 

the Receiver elected to recommend the somewhat lower offers 

which were not attended by troublesome concerns against the 

higher one which was. In my view the Receiver acted reasonably 

in doing so. 

Unfortunately, that is not the end of the matter. The 

question remains in the light of the factual conclusions which 

I have reached and expressed, how should my discretion be 

exercised in the final result? Perhaps it is useful to review 

very briefly the propositions governing the duties of the court 

which I outlined earlier in my reasons. I must consider whether 

the Receiver has made a sufficient effort to get the best price 

and has not acted improperly. I must consider the interests of 

all parties to the action, plaintiffs and defendants alike. I 

must consider the efficacy and the integrity of the process by 

which the offers were obtained. I should consider whether there 

has been any unfairness in the working out of the process and 

in a proper case I have the power and the responsibility to 

disregard the recommendation of the Receiver and to approve 

another offer or offers. 

Those propositions I have put in positive terms. I think some 

help in measuring the ambit of the court's discretion is to be 
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had from putting certain negative propositions which are not so 

explicit in the cases but which I think are fairly to be 

inferred from them. 

The court ought not to enter into the market-place. In this 

case it ought not to become involved in the implementation of 

the Disposition Strategy and the attendant negotiations. The 

court ought not to sit as on appeal from the decision of the 

Receiver, reviewing in minute detail every element of the 

process by which the decision is reached. To do so would be a 

futile and duplicitous exercise. The court ought not to embark 

on a process analogous to the trial of a claim by an 

unsuccessful bidder for something in the nature of specific 

performance. The court should not proceed against 

recommendations of its Receiver except in special 

and where the necessity and propriety of doing so 

the 

circumstances 

are plain. 

Any other rule or approach would emasculate the role of the 

Receiver and make it almost inevitable that the final 

negotiation of every sale would take place on the motion for 

approval. 

In all of this it is necessary to keep in mind not only the 

function of the court but the function of the Receiver. The 

Receiver is selected and appointed having regard for experience 

and expertise in the duties which are involved. It is the 

function of the Receiver to conduct negotiations and to 

the practical business aspects of the problems involved in the 

disposition of the assets. 

assess 

To put the alternative positions briefly they are these. The 

submission on behalf of the Receiver is that if the conclusion 

is that it has acted reasonably and fairly, and I would add not 

arbitrarily, in the best interests of the parties, I should 

make the order asked. 

The submission of the objecting defendants reduced to its 

narrowest compass is along these lines. The Larco offer is or 

could by terms of the court's order be made legally susceptible 

of acceptance. It will produce the most money and it should be 

approved. 

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

) 

had from putting certain negative propositions which are not so

explicit in the cases but which I think are fairly to be

inferred from them.

 

 The court ought not to enter into the market-place. In this

case it ought not to become involved in the implementation of

the Disposition Strategy and the attendant negotiations. The

court ought not to sit as on appeal from the decision of the

Receiver, reviewing in minute detail every element of the

process by which the decision is reached. To do so would be a

futile and duplicitous exercise. The court ought not to embark

on a process analogous to the trial of a claim by an

unsuccessful bidder for something in the nature of specific

performance. The court should not proceed against the

recommendations of its Receiver except in special circumstances

and where the necessity and propriety of doing so are plain.

Any other rule or approach would emasculate the role of the

Receiver and make it almost inevitable that the final

negotiation of every sale would take place on the motion for

approval.

 

 In all of this it is necessary to keep in mind not only the

function of the court but the function of the Receiver. The

Receiver is selected and appointed having regard for experience

and expertise in the duties which are involved. It is the

function of the Receiver to conduct negotiations and to assess

the practical business aspects of the problems involved in the

disposition of the assets.

 

 To put the alternative positions briefly they are these. The

submission on behalf of the Receiver is that if the conclusion

is that it has acted reasonably and fairly, and I would add not

arbitrarily, in the best interests of the parties, I should

make the order asked.

 

 The submission of the objecting defendants reduced to its

narrowest compass is along these lines. The Larco offer is or

could by terms of the court's order be made legally susceptible

of acceptance. It will produce the most money and it should be

approved.

 

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

)



It is clear that to accede to the Receiver's submission will 

probably result in a lower return to the estate. I say 

"probably" because there are no certainties in this life 

except the classic ones often referred to. The approval of the 

recommended offer will clearly and plainly be detrimental to 

the position of Maysfield. 

Reviewing these positions I have concluded that to accede to 

the position advanced by the defendants involves ignoring or at 

any rate acting contrary to the recommendation of the Receiver 

appointed by the court. It would involve me in making what is 

essentially a business decision, though one with some legal 

components: A decision of which the consequences are not in all 

respects predictable. 

I am not, as I said earlier, deciding an action for breach of 

contract or trying a claim for specific performance. It is 

because of that view that I have not responded in these reasons 

to all of the legal arguments advanced with much force and 

clarity by Mr. Falby. In my view of the function which I must 

discharge the decision of such technical legal matters is not 

involved. 

Reference was made in argument to The Queen in right of 

Ontario et al. v. Ron Engineering & Construction Eastern Ltd. 

(1981), 119 D.L.R. (3d) 267, [1981] 1 S.C.R. 111, 13 B.L.R. 

72 (S.C.C.). In that case there were contractual rights at 

issue as is made clear by the reasons of Estey J. referred to 

at p. 274 of the report. No such contractual issues arise here. 

At most there are some legal questions raised as being among 

the concerns that led to rejection of the Larco bid. 

The decision made by the Receiver was one to which it brought 

its experience and expertise for the position to which it was 

appointed. It was a decision upon which the Receiver had the 

advice of solicitors and counsel and of an expert real estate 

consultant retained for the purpose. It was a decision from 

which the Receiver did not resile at the conclusion of two 

weeks of hearing. 
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automatic stamp of approval to the decision of the Receiver. 

Plainly, the court has power to decide differently and a 

discretion to exercise which must be exercised judicially. 

The court no doubt has power to enter into the process to any 

extent which appears proper in the circumstances. In Salima 

Investments Ltd. v. Bank of Montreal et al. (1985), 21 D.L.R. 

(4th) 473, 65 A.R. 372, 41 Alta. L.R. (2d) 58, to which I 

have referred, the judge in chambers actually received bids. 

In this case it was suggested by counsel for some of the 

objecting defendants that the court conduct a run-off or direct 

the Receiver to do so between the Larco and the recommended 

offerors. I have no doubt that I have the power to do so. To 

exercise it would, in my view, exhibit very little judgment. It 

would be to open a Pandora's box, the contents of which might 

be more unruly and unpredictable than the consequences which 

followed my decision to hear viva voce evidence in this case. 

It is equally clear, in my view, though perhaps not so 

clearly enunciated, that it is only in an exceptional case that 

the court will intervene and proceed contrary to the Receiver's 

recommendations if satisfied, as I am, that the Receiver has 

acted reasonably, prudently and fairly and not arbitrarily. 

Much was said during the hearing about the integrity of the 

process, that is, the process carried through by the Receiver 

pursuant to the July order made by Catzman J., and whether 

Larco had abused or evaded or sought to abuse or evade it. The 

Receiver perceived, not unreasonably in my view, that that was 

so. Certainly it must be said that Larco fell somewhat short of 

coming forward promptly, openly, forthrightly and unequivocally 

with its best offer, an objective at which the process was 

directed. 

In the arguments of counsel for the objecting defendants, 

particularly for the defendant Prousky, the process was very 

narrowly defined; virtually confined to the precise provisions 

of the plan approved by the court. I do not consider it 

appropriate to view it so narrowly or that the ambit of the 

Receiver's discretion should be so narrowly limited. 
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In addition to the regard which must be had for the process 

in this case, there is another similar factor for which I must 

have regard. It was adverted to by Saunders J. in the two cases 

of Re Selkirk (1986), 58 C.B.R. (N.S.) 245, and Re Beauty 

Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237, which 

have been referred to in the argument. It was also reflected in 

the Nova Scotia Court of Appeal decision in Cameron. In all of 

those cases the courts have recognized that they are not making 

a decision in a vacuum; that they were concerned with the 

process not only as it affected the case at bar, but as it 

stood to be effected in situations of a similar nature in the 

future. In what was called by MacDonald J. A. in Cameron v. 

Bank of Nova Scotia et al. (1981), 45 N.S.R. (2d) 303, 38 

C.B.R. (N.S.) 1, 86 A.P.R. 303, "the delicate balance of 

competing interests", that is a relevant and material one. 

In this case I am reviewing the recommendations of the 

Receiver. I have had the benefit of two weeks of hearing and 

the assistance of a dozen learned counsel, advantages which 

were denied to the Receiver. 

If I were persuaded, and I am not, to conclude that as a 

result of this hearing the objections of the Receiver had been 

fully and satisfactorily met, I should still have much 

hesitation in rejecting the Receiver's recommendation. 

Its decision was made as a matter of business judgment on the 

elements then available to it. It is of the very essence of a 

receiver's function to make such judgments and in the making of 

them to act seriously and responsibly so as to be prepared to 

stand behind them. 

If the court were to reject the recommendation of the 

Receiver in any but the most exceptional circumstances, it 

would materially diminish and weaken the role and function of 

the Receiver both in the perception of receivers and in the 

perception of any others who might have occasion to deal with 

them. It would lead to the conclusion that the decision of the 

Receiver was of little weight and that the real decision was 

always made upon the motion for approval. That would be a 
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consequence susceptible of immensely damaging results to the 

disposition of assets by court-appointed receivers. 

Plainly, each case must be decided upon its own facts, and 

with a view to producing a proper result within the legal 

framework to which I have made reference. Such policy 

considerations as I have just enunciated are, as they were said 

to be by Saunders J., secondary, but they are none the less 

relevant and material. 

During the time which I have spent considering this matter, I 

have asked myself many times what the situation would have been 

had we been dealing with hundreds of thousands of dollars, 

rather than hundreds of millions, and a potential difference in 

the result potentially reduced accordingly. I have asked myself 

whether I would have had any difficulty in arriving at a 

conclusion and have found myself forced to answer that question 

in the negative. It is a well-worn adage among lawyers and 

judges that hard cases make bad law. Perhaps there is a 

corollary proposition that large cases have a tendency to do 

the same sort of thing. 

The actual difference between the offers under consideration, 

I am repeating myself, is substantial. It is that alone which 

has really created the issue before me. While the actual 

difference is a factor of much weight, it must also be viewed 

in its relative relation to the size of the transaction. No 

doubt, as the cases have indicated, 

where the disparity was so great as 

adequacy of the mechanism which had 

not so here, and in my view that is 

matter. 

situations might arise 

to call in question the 

produced the offers. It is 

substantially an end of the 

The importance of this motion, and the measure of interest 

which it has for the parties and for the public, might have 

made desirable a period under reserve of sufficient duration to 

permit the writing of formal reasons for judgment. The 

circumstances related to the prospective sales were such that 

prompt disposition of the motion seemed more important than 

elegance of expression. The worst grammatical solecisms will be 

massaged out in the editorial process. As to the substance of 
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the reasons, I feel as much confidence as is possible when one 

is dealing with matters of difficulty, of importance and of 

some notoriety. 

There will be orders as asked upon the motion approving the 

sales. I presume that there will be some mechanical matters to 

be dealt with before we all part and I invite counsel, I guess 

first of all Mr. Lamek, to suggest whether it would be 

appropriate that I adjourn for a few moments while those 

matters be considered and discussed, or whether I should 

proceed to deal with them immediately. 

MR. LAMEK: I suggest a short adjournment might be useful, My 

Lord. On the possibility that your lordship would take the view 

of this matter that you have expressed this morning a revised 

draft order was prepared to take into account the matters that 

occurred during the course of the hearing. We have not been so 

bold as to distribute that to other counsel in advance. Having 

not seen the revised draft, and of course neither has your 

lordship, it might be helpful if we do and until your lordship 

has a good look at the draft. 

HIS LORDSHIP: Does it make any disposition as to costs, Mr. 

Lamek. 

MR. LAMEK: I did not, my lord. 

HIS LORDSHIP: If you will be kind enough to send my copy of 

it through the Registrar, I will recess now for what, 15 

minutes? 

MR. LAMEK: I think that should be sufficient, my lord, yes. 

If it is not perhaps ... 

HIS LORDSHIP: You can let me know? 

MR. LAMEK: Thank you, my lord. 

[Court recessed 11.45 a.m. and resumed 12.07 p.m. Counsel made 

submissions as to costs.] 
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the reasons, I feel as much confidence as is possible when one

is dealing with matters of difficulty, of importance and of

some notoriety.

 

 There will be orders as asked upon the motion approving the

sales. I presume that there will be some mechanical matters to

be dealt with before we all part and I invite counsel, I guess

first of all Mr. Lamek, to suggest whether it would be

appropriate that I adjourn for a few moments while those

matters be considered and discussed, or whether I should

proceed to deal with them immediately.

 

 MR. LAMEK: I suggest a short adjournment might be useful, My

Lord. On the possibility that your lordship would take the view

of this matter that you have expressed this morning a revised

draft order was prepared to take into account the matters that

occurred during the course of the hearing. We have not been so

bold as to distribute that to other counsel in advance. Having

not seen the revised draft, and of course neither has your

lordship, it might be helpful if we do and until your lordship

has a good look at the draft.

 

 HIS LORDSHIP: Does it make any disposition as to costs, Mr.

Lamek.

 

 MR. LAMEK: I did not, my lord.

 

 HIS LORDSHIP: If you will be kind enough to send my copy of

it through the Registrar, I will recess now for what, 15

minutes?

 

 MR. LAMEK: I think that should be sufficient, my lord, yes.

If it is not perhaps ...

 

 HIS LORDSHIP: You can let me know?

 

 MR. LAMEK: Thank you, my lord.

 

[Court recessed 11.45 a.m. and resumed 12.07 p.m. Counsel made

submissions as to costs.]
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HIS LORDSHIP: There will be no order as to costs. Mr. 

Strosberg's argument, as usual, makes good sense and I would be 

hard put to diagree that a measure of benefit has flowed from 

the proceedings. 

At the same time, I think it fair to observe that the 

objecting defendants were not proceeding pro bono publico, and 

I see no sufficient reason that their participation should be 

other than at their own expense. 

Before I depart from the matter I should, which I normally do 

at the outset before anybody knows whether they have won or 

lost, record my gratitude to counsel for their assistance in 

dealing with the matter and for the orderly conduct of the 

proceedings throughout. 

Motion granted. 

RULING ON MOTION BY LARCO ENTERPRISES INC. 

TO BE ADDED AS AN INTERVENOR 

HIS LORDSHIP: There is a motion before the court brought by 

the interim receiver and manager Clarkson Gordon Inc. to 

approve the sales of certain properties on the recommendation 

of Clarkson, and for direction as to details relating to the 

completion of the sales which are approved. 

The motion comes on pursuant to leave reserved by the order 

of the Honourable the Associate Chief Justice of the High Court 

made on November 29, 1985. Service of notice of motion was 

effected in accordance with an order of the Honourable Mr. 

Justice Catzman made on July 25, 1986. 

On the return of the Receiver's motion, a motion was made on 

behalf of Larco Enterprises Inc. That motion seeks an order 

adding Larco Enterprises Inc. as an intervenor in the action 

and allowing the intervenor access to the report of the 

Receiver dated October, 1986, with respect to the proposed 

purchase of properties as set out. 
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The properties affected by the Receiver's motion are numerous 

 HIS LORDSHIP: There will be no order as to costs. Mr.

Strosberg's argument, as usual, makes good sense and I would be

hard put to diagree that a measure of benefit has flowed from

the proceedings.

 

 At the same time, I think it fair to observe that the

objecting defendants were not proceeding pro bono publico, and

I see no sufficient reason that their participation should be

other than at their own expense.

 

 Before I depart from the matter I should, which I normally do

at the outset before anybody knows whether they have won or

lost, record my gratitude to counsel for their assistance in

dealing with the matter and for the orderly conduct of the

proceedings throughout.

 

                                                Motion granted.

 

          RULING ON MOTION BY LARCO ENTERPRISES INC.

                  TO BE ADDED AS AN INTERVENOR

 

 HIS LORDSHIP: There is a motion before the court brought by

the interim receiver and manager Clarkson Gordon Inc. to

approve the sales of certain properties on the recommendation

of Clarkson, and for direction as to details relating to the

completion of the sales which are approved.

 

 The motion comes on pursuant to leave reserved by the order

of the Honourable the Associate Chief Justice of the High Court

made on November 29, 1985. Service of notice of motion was

effected in accordance with an order of the Honourable Mr.

Justice Catzman made on July 25, 1986.

 

 On the return of the Receiver's motion, a motion was made on

behalf of Larco Enterprises Inc. That motion seeks an order

adding Larco Enterprises Inc. as an intervenor in the action

and allowing the intervenor access to the report of the

Receiver dated October, 1986, with respect to the proposed

purchase of properties as set out.

 

 The properties affected by the Receiver's motion are numerous
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and various in their quality. Details as to those matters are 

not necessary for present purposes. Because of the nature and 

number of the properties and the consequent difficulties in 

marketing them effectively, a complex and sophisticated plan 

was evolved and pursued under the authority of the order of the 

Honourable Mr. Justice Catzman to which I have referred. Again, 

details of that process are not necessary for present purposes. 

It is sufficient to say that a very large number of offers were 

made to and considered by the Receiver, of which some 26 are 

recommended for the approval of the court. 

Among the offers received, but not recommended for approval, 

was one from Larco. As to its disposition of the Larco offer, 

it is useful to refer very briefly to two portions of the 

report of Clarkson which is filed in support of the substantive 

motion. 

The first reference is to para. 33 of the report which is 

found at p. 52: 

Annexed hereto as Schedule E is a photocopy of one of the 

four sealed bids, (the "Enterprises' Sealed Bid") submitted 

by a particular offeror ("Enterprises") and a photocopy of 

Enterprises' form of offer in connection therewith, in each 

of which the name of Enterprises has been deleted and which 

together comprise one of the offers ("Enterprises' Offer") in 

respect of which Clarkson exercised its discretion to extend 

the date by which such offer may be accepted as aforesaid. 

Clarkson does not want the fact that this offer has been kept 

open to permit an inference that it in any way endorses the 

Enterprise Offer. Clarkson has chosen to extend such 

acceptance date in order that this court may effectively 

assess the rationale behind Clarkson's decision not to accept 

and recommend Enterprises's Offer. Clarkson has advised 

Enterprises that it has chosen not to accept any of the other 

three offers submitted by Enterprises. 

And also for present purposes only a portion of para. 37 

which is found at p. 56 of that report: 
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It will be noted that if the value put by Enterprises on its 

and various in their quality. Details as to those matters are

not necessary for present purposes. Because of the nature and

number of the properties and the consequent difficulties in

marketing them effectively, a complex and sophisticated plan

was evolved and pursued under the authority of the order of the

Honourable Mr. Justice Catzman to which I have referred. Again,

details of that process are not necessary for present purposes.

It is sufficient to say that a very large number of offers were

made to and considered by the Receiver, of which some 26 are

recommended for the approval of the court.

 

 Among the offers received, but not recommended for approval,

was one from Larco. As to its disposition of the Larco offer,

it is useful to refer very briefly to two portions of the

report of Clarkson which is filed in support of the substantive

motion.

 

 The first reference is to para. 33 of the report which is

found at p. 52:

 

 Annexed hereto as Schedule E is a photocopy of one of the

 four sealed bids, (the "Enterprises' Sealed Bid") submitted

 by a particular offeror ("Enterprises") and a photocopy of

 Enterprises' form of offer in connection therewith, in each

 of which the name of Enterprises has been deleted and which

 together comprise one of the offers ("Enterprises' Offer") in

 respect of which Clarkson exercised its discretion to extend

 the date by which such offer may be accepted as aforesaid.

 Clarkson does not want the fact that this offer has been kept

 open to permit an inference that it in any way endorses the

 Enterprise Offer. Clarkson has chosen to extend such

 acceptance date in order that this court may effectively

 assess the rationale behind Clarkson's decision not to accept

 and recommend Enterprises's Offer. Clarkson has advised

 Enterprises that it has chosen not to accept any of the other

 three offers submitted by Enterprises.

 

 And also for present purposes only a portion of para. 37

which is found at p. 56 of that report:

 

 It will be noted that if the value put by Enterprises on its
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offer in its letter of September 15th, 1986 referred to in 

paragraph 35 hereof is accepted, and if that amount is 

coupled with the offers accepted in respect to the Bretton 

Place and Bay Charles Tower Properties, the value of these 

offers is approximately $422,000,000 which is estimated to 

be, at the most, about $9,900,000 or 2.4% in excess of the 

cash equivalent value of those offers which Clarkson has 

accepted. However, Clarkson, after considering the matter at 

length in conjunction with Fraser & Beatty and Cogan, decided 

not to accept Enterprises' Offer for the reasons set forth in 

paragraph 38 hereof. 

I need not refer at present to those reasons. Fraser & Beatty 

are the solicitors advising the Receiver and Cogan is the real 

estate expert also advising the Receiver. 

I turn now to the nature and relief sought in the Larco 

motion and the grounds upon which it is based. Reliance is 

placed on rule 13.01 of the Rules of Civil Procedure. That 

rule, in so far as it is germane for my purposes, reads as 

follows: 

13.01(1) Where a person who is not a party to a proceeding 

claims, 

(a) an interest in the subject matter of the proceeding; 

(b) that he or she may be adversely affected by a judgment 

in the proceeding; 

[then I miss a clause which is not material] 

the person may move for leave to intervene as an added party. 

(2) On the motion, the court shall consider whether the 

intervention will unduly delay or prejudice the determination 

of the rights of the parties to the proceeding and the court 

may add the person as a party to the proceeding and may make 

such order as is just. 

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

) 

In support of the Larco motion, it has filed the affidavit of 

 offer in its letter of September 15th, 1986 referred to in

 paragraph 35 hereof is accepted, and if that amount is

 coupled with the offers accepted in respect to the Bretton

 Place and Bay Charles Tower Properties, the value of these

 offers is approximately $422,000,000 which is estimated to

 be, at the most, about $9,900,000 or 2.4% in excess of the

 cash equivalent value of those offers which Clarkson has

 accepted. However, Clarkson, after considering the matter at

 length in conjunction with Fraser & Beatty and Cogan, decided

 not to accept Enterprises' Offer for the reasons set forth in

 paragraph 38 hereof.

 

 I need not refer at present to those reasons. Fraser & Beatty

are the solicitors advising the Receiver and Cogan is the real

estate expert also advising the Receiver.

 

 I turn now to the nature and relief sought in the Larco

motion and the grounds upon which it is based. Reliance is

placed on rule 13.01 of the Rules of Civil Procedure. That

rule, in so far as it is germane for my purposes, reads as

follows:

 

   13.01(1) Where a person who is not a party to a proceeding

 claims,

 

  (a)  an interest in the subject matter of the proceeding;

 

  (b)  that he or she may be adversely affected by a judgment

 in the proceeding;

 

 [then I miss a clause which is not material]

 

 the person may move for leave to intervene as an added party.

 

   (2) On the motion, the court shall consider whether the

 intervention will unduly delay or prejudice the determination

 of the rights of the parties to the proceeding and the court

 may add the person as a party to the proceeding and may make

 such order as is just.

 

 In support of the Larco motion, it has filed the affidavit of
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one John Hunt Nolan, and I propose to read briefly from that 

affidavit at p. 8 of the motion record commencing at para. 10 

of the affidavit: 

10. In the report, Clarkson has placed Bid 4 before this 

Court and has raised some concerns with respect to it. 

11. It is clear from the report (paragraph 37) that the Larco 

bid is the highest value of all submitted bids. 

12. In order to properly respond to Clarkson's concerns, I 

believe that it is necessary for Larco to be added as a party 

to these proceedings. 

13. Larco, through its officers, was of the understanding 

that at all material times Clarkson had recognized the status 

of Larco herein and believed that Larco would be able to make 

representations to the Court with respect to Clarkson's 

report, insofar as it respected Larco's bid. 

14. I believe that Larco has a valid commercial interest in 

these proceedings. I further believe that those interests may 

be adversely affected if Larco is not given standing in these 

proceedings and an opportunity to examine and reply to the 

Clarkson report. Indeed, I believe that the various 

defendants in these proceedings may be adversely affected if 

Larco is not given standing in light of its apparent highest 

value bid. 

Larco's motion for intervention is opposed by counsel for 

Clarkson and by counsel for the trust companies, and is 

supported by counsel for the defendants Rosenberg and Prousky 

and for Green Door Investments Ltd. and Leonard Walton. 

The first question to be addressed is whether Larco can be 

brought within the ambit of rule 13.01. In considering this, it 

is necessary to decide what is the "proceeding" to take that 

word from the rule. 

The notice of motion says that an order is sought adding 

Larco "as an intervenor in the action". As the argument 
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one John Hunt Nolan, and I propose to read briefly from that

affidavit at p. 8 of the motion record commencing at para. 10

of the affidavit:

 

 10. In the report, Clarkson has placed Bid 4 before this

 Court and has raised some concerns with respect to it.

 

 11. It is clear from the report (paragraph 37) that the Larco

 bid is the highest value of all submitted bids.

 

 12. In order to properly respond to Clarkson's concerns, I

 believe that it is necessary for Larco to be added as a party

 to these proceedings.

 

 13. Larco, through its officers, was of the understanding

 that at all material times Clarkson had recognized the status

 of Larco herein and believed that Larco would be able to make

 representations to the Court with respect to Clarkson's

 report, insofar as it respected Larco's bid.

 

 14. I believe that Larco has a valid commercial interest in

 these proceedings. I further believe that those interests may

 be adversely affected if Larco is not given standing in these

 proceedings and an opportunity to examine and reply to the

 Clarkson report. Indeed, I believe that the various

 defendants in these proceedings may be adversely affected if

 Larco is not given standing in light of its apparent highest

 value bid.

 

 Larco's motion for intervention is opposed by counsel for

Clarkson and by counsel for the trust companies, and is

supported by counsel for the defendants Rosenberg and Prousky

and for Green Door Investments Ltd. and Leonard Walton.

 

 The first question to be addressed is whether Larco can be

brought within the ambit of rule 13.01. In considering this, it

is necessary to decide what is the "proceeding" to take that

word from the rule.

 

 The notice of motion says that an order is sought adding

Larco "as an intervenor in the action". As the argument
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proceeded I think it was common ground that the "proceeding" 

was the motion for approval of the sales. 

Counsel for Clarkson submits that the rule does not apply to 

such a motion, indeed does not apply to an interlocutory motion 

at all. In that connection reference is made to rule 1.03 and 

in particular to para. 22 of that rule which defines 

"proceeding" in these terms: 

22. "proceeding" means an action or application; 

It is also useful to consider para. 15 of that subrule where 

"judgment" is defined in these terms: 

15. "judgment" means a decision that finally disposes of an 

application or action on its merits and includes a judgment 

entered in consequence of the default of a party; 

There can be no doubt that the motion brought by Larco is 

neither an action nor an application as those terms are defined 

in the rules. It is, I think, questionable whether the result 

of the substantive motion can properly be designated as a 

judgment, and I do not consider it necessary to trace my way 

through the procedural maze which would be necessary in order 

to arrive at a reasonable conclusion as to whether it was or 

not. 

I am referred by counsel for Larco to other provisions of the 

rules, in particular the opening words of rule 1.03 which 

contains the definitions to which I have referred and which 

says: 

1.03 In these rules, unless the context requires otherwise 

I am also referred to rule 1.04(1): 

1.04(1) These rules shall be liberally construed to secure 

the just, most expeditious and least expensive determination 

of every civil proceeding on its merits. 
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was the motion for approval of the sales.

 

 Counsel for Clarkson submits that the rule does not apply to

such a motion, indeed does not apply to an interlocutory motion

at all. In that connection reference is made to rule 1.03 and

in particular to para. 22 of that rule which defines

"proceeding" in these terms:

 

 22. "proceeding" means an action or application;

 

It is also useful to consider para. 15 of that subrule where

"judgment" is defined in these terms:

 

 15. "judgment" means a decision that finally disposes of an

 application or action on its merits and includes a judgment

 entered in consequence of the default of a party;

 

 There can be no doubt that the motion brought by Larco is

neither an action nor an application as those terms are defined

in the rules. It is, I think, questionable whether the result

of the substantive motion can properly be designated as a

judgment, and I do not consider it necessary to trace my way

through the procedural maze which would be necessary in order

to arrive at a reasonable conclusion as to whether it was or

not.

 

 I am referred by counsel for Larco to other provisions of the

rules, in particular the opening words of rule 1.03 which

contains the definitions to which I have referred and which

says:

 

   1.03 In these rules, unless the context requires otherwise

 ...

 

 I am also referred to rule 1.04(1):

 

   1.04(1) These rules shall be liberally construed to secure

 the just, most expeditious and least expensive determination

 of every civil proceeding on its merits.
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And, finally, reference is made to rule 1.05: 

1.05 When making an order under these rules the court may 

impose such terms and give such directions as are just. 

I find nothing in the context of rule 13.01 which requires me 

to give to the word "proceeding" any other meaning than as 

defined in rule 1.03, para. 22. Nor do I consider that rule 

1.04(1) gives me any licence to do so. 

Thus, on purely technical grounds I hold that the Larco 

motion is not a motion related to a "proceeding" within the 

meaning of rule 13.01 and should be dismissed. 

The disposition by a judge of first instance of what is 

essentially a question of law may well prove to be ephemeral in 

its nature. For that reason, and because I would prefer that my 

decision not be perceived as resting on grounds so narrow as 

technical, I intend to explore some other aspects of the 

matter. 

If the proceeding were one to which the rule applied, the 

next question to explore would be whether Larco has an 

"interest" in the subject-matter of the proceeding. 

The motion brought by Clarkson to approve the sales is one 

upon which the fundamental question for consideration is 

whether that approval is in the best interests of the parties 

to the action as being the approval of sales which will be most 

beneficial to them. In that fundamental question Larco has no 

interest at all. Its only interest is in seeking to have its 

offer accepted with whatever advantages will accrue to it as a 

result. That interest is purely incidental and collateral to 

the central issue in the substantive motion and, in my view, 

would not justify an exercise of the discretion given by the 

rule. 

Nor, in my view, can Larco resort successfully to cl. (b) of 

rule 13.01(1) which raises the question whether it may be 

adversely affected by a judgment in the proceeding. For these 

purposes I leave aside the technical difficulties with respect 
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 And, finally, reference is made to rule 1.05:

 

   1.05 When making an order under these rules the court may

 impose such terms and give such directions as are just.

 

 I find nothing in the context of rule 13.01 which requires me

to give to the word "proceeding" any other meaning than as

defined in rule 1.03, para. 22. Nor do I consider that rule

1.04(1) gives me any licence to do so.

 

 Thus, on purely technical grounds I hold that the Larco

motion is not a motion related to a "proceeding" within the

meaning of rule 13.01 and should be dismissed.

 

 The disposition by a judge of first instance of what is

essentially a question of law may well prove to be ephemeral in

its nature. For that reason, and because I would prefer that my

decision not be perceived as resting on grounds so narrow as

technical, I intend to explore some other aspects of the

matter.

 

 If the proceeding were one to which the rule applied, the

next question to explore would be whether Larco has an

"interest" in the subject-matter of the proceeding.

 

 The motion brought by Clarkson to approve the sales is one

upon which the fundamental question for consideration is

whether that approval is in the best interests of the parties

to the action as being the approval of sales which will be most

beneficial to them. In that fundamental question Larco has no

interest at all. Its only interest is in seeking to have its

offer accepted with whatever advantages will accrue to it as a

result. That interest is purely incidental and collateral to

the central issue in the substantive motion and, in my view,

would not justify an exercise of the discretion given by the

rule.

 

 Nor, in my view, can Larco resort successfully to cl. (b) of

rule 13.01(1) which raises the question whether it may be

adversely affected by a judgment in the proceeding. For these

purposes I leave aside the technical difficulties with respect
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to the word "judgment". In my view, Larco will not be adversely 

affected in respect of any legal or proprietary right. It has 

no such right to be adversely affected. The most it will lose 

as a result of an order approving the sales as recommended, 

thereby excluding it, is a potential economic advantage only. 

When this offer was made it knew that the Receiver need not 

accept the highest or any bid. I see no force in the argument 

that Larco has some special right by reason of the decision of 

Clarkson to extend the date for acceptance having regard for 

the limited and special reason for which that extension was 

made. 

While I would not give it substantial weight, I am not 

unmindful that the consequences of such an order, that is an 

order adding Larco, would be extremely difficult to predict in 

terms of delay and in terms of complications in the completion 

of the transactions under review, consequences which I have 

decided would not be satisfactorily resolved by any conditions 

which I could devise and attach. 

In the course of argument I expressed the view that there 

would be some advantage for the court in having Larco's 

submissions on the Receiver's reasons for rejecting its offer. 

My concern on that score has been resolved by the realization 

that there are many counsel present in a position to extol such 

advantages as the Larco offer may have, and by the expressed 

position taken by counsel for the defendant Rosenberg that it 

was prepared to advance the advantages of that offer. 

It has not escaped my attention that the Larco motion, 

however dealt with, has a potential for complication and delay 

of the proceedings. That is simply a fact of life and nothing 

within my power can alter it. Fully conscious of that I have 

arrived at the disposition I propose as being consistent with 

the law as I see it, and with, at least, no greater potential 

for adverse consequences. 

The matter appears to be one of first impression. I would 

have preferred for that reason the opportunity to reserve and 

to deliver a written judgment. It seemed apparent, however, 
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to the word "judgment". In my view, Larco will not be adversely

affected in respect of any legal or proprietary right. It has

no such right to be adversely affected. The most it will lose

as a result of an order approving the sales as recommended,

thereby excluding it, is a potential economic advantage only.

 

 When this offer was made it knew that the Receiver need not

accept the highest or any bid. I see no force in the argument

that Larco has some special right by reason of the decision of

Clarkson to extend the date for acceptance having regard for

the limited and special reason for which that extension was

made.

 

 While I would not give it substantial weight, I am not

unmindful that the consequences of such an order, that is an

order adding Larco, would be extremely difficult to predict in

terms of delay and in terms of complications in the completion

of the transactions under review, consequences which I have

decided would not be satisfactorily resolved by any conditions

which I could devise and attach.

 

 In the course of argument I expressed the view that there

would be some advantage for the court in having Larco's

submissions on the Receiver's reasons for rejecting its offer.

My concern on that score has been resolved by the realization

that there are many counsel present in a position to extol such

advantages as the Larco offer may have, and by the expressed

position taken by counsel for the defendant Rosenberg that it

was prepared to advance the advantages of that offer.

 

 It has not escaped my attention that the Larco motion,

however dealt with, has a potential for complication and delay

of the proceedings. That is simply a fact of life and nothing

within my power can alter it. Fully conscious of that I have

arrived at the disposition I propose as being consistent with

the law as I see it, and with, at least, no greater potential

for adverse consequences.

 

 The matter appears to be one of first impression. I would

have preferred for that reason the opportunity to reserve and

to deliver a written judgment. It seemed apparent, however,
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that the circumstances were such that expedition in the result 

was to be preferred over elegance in its expression. 

I was referred to several cases, none of which I considered 

to be sufficiently on point to make it useful or necessary to 

refer to them. 

The motion of Larco to intervene is dismissed. 

Motion dismissed. 

ORAL RULING REGARDING LARCO ENTERPRISES 

INC.'S LATE OFFER 

The ruling which I must make this morning involves what 

disposition is to be made of a new offer by Larco Enterprises 

Inc., an offer delivered by counsel for the defendant Rosenberg 

to the counsel for the Receiver during the luncheon recess on 

Wednesday, October 22, 1986. 

Before proceeding to the substance of my ruling, I wish to 

review briefly the progress of this motion to date. The notice 

of motion, the substantive motion that is to approve sales, is 

dated October 10, 1986, and it was on that date served on 

agents for the solicitors for the defendant Rosenberg. It was 

made returnable on Monday, October 20th, and according to its 

return date came before me. 

Also made returnable on that date was a motion by Larco for 

status as an intervenor in the application for approval. The 

supporting material filed upon that motion indicates that it 

was prepared not later than October 17th when the affidavit of 

Nolan was sworn. It is an inescapable inference that Larco knew 

by that time at least that the Receiver was not recommending 

its offer and knew the bases advanced by the Receiver for 

refusing to do so. It would not be unfair to surmise that Larco 

knew some time before that. 

In the affidavit of Nolan filed in support of that motion to 

intervene there is no reference made to any new offer, or to 

the possibility of any new offer, but only an intention to 
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that the circumstances were such that expedition in the result

was to be preferred over elegance in its expression.

 

 I was referred to several cases, none of which I considered

to be sufficiently on point to make it useful or necessary to

refer to them.

 

 The motion of Larco to intervene is dismissed.

 

                                              Motion dismissed.

 

            ORAL RULING REGARDING LARCO ENTERPRISES

                       INC.'S LATE OFFER

 

 The ruling which I must make this morning involves what

disposition is to be made of a new offer by Larco Enterprises

Inc., an offer delivered by counsel for the defendant Rosenberg

to the counsel for the Receiver during the luncheon recess on

Wednesday, October 22, 1986.

 

 Before proceeding to the substance of my ruling, I wish to

review briefly the progress of this motion to date. The notice

of motion, the substantive motion that is to approve sales, is

dated October 10, 1986, and it was on that date served on

agents for the solicitors for the defendant Rosenberg. It was

made returnable on Monday, October 20th, and according to its

return date came before me.

 

 Also made returnable on that date was a motion by Larco for

status as an intervenor in the application for approval. The

supporting material filed upon that motion indicates that it

was prepared not later than October 17th when the affidavit of

Nolan was sworn. It is an inescapable inference that Larco knew

by that time at least that the Receiver was not recommending

its offer and knew the bases advanced by the Receiver for

refusing to do so. It would not be unfair to surmise that Larco

knew some time before that.

 

 In the affidavit of Nolan filed in support of that motion to

intervene there is no reference made to any new offer, or to

the possibility of any new offer, but only an intention to
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address the concerns of the liquidator about the offer which 

was then under consideration. 

The disposition of that motion to intervene was not without 

difficulty. It came before me as a matter of first impression. 

It had obvious implications whatever its disposition was and 

for that reason I reserved my judgment and made my ruling on 

the following morning at 10:00 a.m. on Tuesday, October 21, 

1986. 

At the request of counsel, I adjourned to chambers to discuss 

what method of proceeding with the substantive motion should be 

followed in light of that ruling, and in light of the 

possibility that an appeal would be taken from that ruling. 

After considerable discussion and the submissions of counsel, I 

decided not to resume the argument that day but to do so on the 

morning of Wednesday, October 22nd. 

At the opening of court on Wednesday, October 22nd, Mr. 

Lamek, as counsel for the Receiver, requested leave to adduce 

viva voce evidence of an officer of the Receiver company, the 

vice-president of Clarkson and Gordon Inc. and such leave was 

granted. 

Mr. Shaver was examined in-chief during the forenoon, and it 

was after the luncheon recess, as I have indicated, that the 

new offer of Larco was tendered by counsel for Rosenberg. The 

precise time of its tendering I do not know, but it was first 

drawn to my attention when the court resumed in the afternoon. 

I am urged by counsel for Rosenberg and for some other 

defendants to receive this offer in evidence and to consider it 

upon the disposition of this motion. The new offer, the details 

of which I have not reviewed, is said to be some $15 million 

higher than that which is proposed by the trustee for 

acceptance. This amounts to something in excess of 3% of the 

aggregate amount of the purchase price of all of the 

properties. 

It is the submission of counsel for the defendant Rosenberg 

and some other defendants that I should receive the offer in 
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address the concerns of the liquidator about the offer which

was then under consideration.

 

 The disposition of that motion to intervene was not without

difficulty. It came before me as a matter of first impression.

It had obvious implications whatever its disposition was and

for that reason I reserved my judgment and made my ruling on

the following morning at 10:00 a.m. on Tuesday, October 21,
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 At the request of counsel, I adjourned to chambers to discuss

what method of proceeding with the substantive motion should be

followed in light of that ruling, and in light of the

possibility that an appeal would be taken from that ruling.

After considerable discussion and the submissions of counsel, I

decided not to resume the argument that day but to do so on the

morning of Wednesday, October 22nd.

 

 At the opening of court on Wednesday, October 22nd, Mr.

Lamek, as counsel for the Receiver, requested leave to adduce

viva voce evidence of an officer of the Receiver company, the

vice-president of Clarkson and Gordon Inc. and such leave was

granted.

 

 Mr. Shaver was examined in-chief during the forenoon, and it

was after the luncheon recess, as I have indicated, that the

new offer of Larco was tendered by counsel for Rosenberg. The

precise time of its tendering I do not know, but it was first

drawn to my attention when the court resumed in the afternoon.

 

 I am urged by counsel for Rosenberg and for some other

defendants to receive this offer in evidence and to consider it

upon the disposition of this motion. The new offer, the details

of which I have not reviewed, is said to be some $15 million

higher than that which is proposed by the trustee for

acceptance. This amounts to something in excess of 3% of the

aggregate amount of the purchase price of all of the

properties.

 

 It is the submission of counsel for the defendant Rosenberg

and some other defendants that I should receive the offer in
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evidence, permit the representative of the Receiver to be 

cross-examined with respect to it, and, at the conclusion of 

the motion, decide whether it should be accepted in place of 

that recommended by the Receiver. 

I do not intend to do either. The conclusion I may say I have 

reached without hesitation or doubt, the reasons I am now 

expressing are expressed only because there is some public 

interest in the question, and it should be made manifest that I 

am deciding what I am deciding and, of course, it should be 

available to a reviewing court should such a court review the 

discretion which I have now exercised. 

The sale procedure in this case was carefully devised and 

carefully applied. I need not review either the details of the 

plan or its application. They are matters of record. 

Larco knew early in the procedure that its offer was 

perceived by the Receiver to present difficulties. Various 

efforts were made to resolve those difficulties. They were not 

successful. Larco moved to intervene in these proceedings and 

failed. 

On the third day of the motion an entirely new offer was 

tendered. My reasons for refusing to admit or consider that 

offer are simple and basic. To do so would make a farce and a 

mockery of the elaborate process devised and followed in the 

marketing of these properties. Indeed, it would make completion 

of a sale such as this potentially impossible as it would 

deprive the process of any finality. 

A judge is not equipped by training nor required in the 

nature of his office to assess immediately the merits or 

demerits of an offer so complex as this without previous 

analysis and advice. Inevitably, therefore, when such an offer 

is presented at this stage, the judge is either required to do 

that which he is not properly able to do, or must direct the 

Receiver to do so. The latter, of course, is the only rational 

manner of proceeding if it is to be dealt with at all. 
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The potential for confusion and delay, if that were done in 

evidence, permit the representative of the Receiver to be

cross-examined with respect to it, and, at the conclusion of

the motion, decide whether it should be accepted in place of

that recommended by the Receiver.

 

 I do not intend to do either. The conclusion I may say I have

reached without hesitation or doubt, the reasons I am now

expressing are expressed only because there is some public

interest in the question, and it should be made manifest that I

am deciding what I am deciding and, of course, it should be

available to a reviewing court should such a court review the

discretion which I have now exercised.

 

 The sale procedure in this case was carefully devised and

carefully applied. I need not review either the details of the

plan or its application. They are matters of record.

 

 Larco knew early in the procedure that its offer was

perceived by the Receiver to present difficulties. Various

efforts were made to resolve those difficulties. They were not

successful. Larco moved to intervene in these proceedings and

failed.

 

 On the third day of the motion an entirely new offer was

tendered. My reasons for refusing to admit or consider that

offer are simple and basic. To do so would make a farce and a

mockery of the elaborate process devised and followed in the

marketing of these properties. Indeed, it would make completion

of a sale such as this potentially impossible as it would

deprive the process of any finality.

 

 A judge is not equipped by training nor required in the

nature of his office to assess immediately the merits or

demerits of an offer so complex as this without previous

analysis and advice. Inevitably, therefore, when such an offer

is presented at this stage, the judge is either required to do

that which he is not properly able to do, or must direct the

Receiver to do so. The latter, of course, is the only rational

manner of proceeding if it is to be dealt with at all.

 

 The potential for confusion and delay, if that were done in
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this case, is so obvious as not to require elaboration. The 

dilemma with which I am presented is not new, although it has 

not perhaps been presented before in circumstances so adverse 

and so complex as those which are before me. 

It was dealt with by the Honourable Mr. Justice Saunders of 

this court in two judgments to which I was referred in 

argument, the first being the judgment in Re Selkirk (1986), a 

report of which is in 58 C.B.R. (N.S.) 245. There the 

circumstances under consideration involved the sale by the 

sheriff and the appearance after the sheriff had accepted an 

offer of a new and higher offer. 

Mr. Justice Saunders in dealing with the matter says at p. 

246 of his reasons the following: 

In dealing with the request for approval, the court has to 

be concerned primarily with protecting the interest of the 

creditors of the former bankrupt. A secondary but important 

consideration is that the process under which the sale 

agreement is arrived at should be consistent with commercial 

efficacy and integrity. 

He then quotes a judgment of the Nova Scotia Court of Appeal 

[Cameron v. Bank of Nova Scotia et al. (1981), 45 N.S.R. 

(2d) 303 at p. 314, 86 A.P.R. 303, 38 C.B.R. (N.S.) 1, per 

Macdonald J.A.] in the following terms: 

"In my opinion if the decision of the receiver to enter 

into an agreement of sale, subject to court approval, with 

respect to certain assets is reasonable and sound under the 

circumstances at the time existing it should not be set aside 

simply because a later and higher bid is made. To do so would 

literally create chaos in the commercial world and receivers 

and purchasers would never be sure they had a binding 

agreement. On the contrary, they would know that other bids 

could be received and considered up until the application for 

court approval is heard -- this would be an intolerable 

situation." 

Continuing with Mr. Justice Saunders' judgment [at pp. 
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this case, is so obvious as not to require elaboration. The

dilemma with which I am presented is not new, although it has

not perhaps been presented before in circumstances so adverse

and so complex as those which are before me.
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circumstances under consideration involved the sale by the

sheriff and the appearance after the sheriff had accepted an

offer of a new and higher offer.

 

 Mr. Justice Saunders in dealing with the matter says at p.
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   In dealing with the request for approval, the court has to

 be concerned primarily with protecting the interest of the

 creditors of the former bankrupt. A secondary but important

 consideration is that the process under which the sale

 agreement is arrived at should be consistent with commercial

 efficacy and integrity.

 

 He then quotes a judgment of the Nova Scotia Court of Appeal

[Cameron v. Bank of Nova Scotia et al. (1981), 45 N.S.R.

(2d) 303 at p. 314, 86 A.P.R. 303, 38 C.B.R. (N.S.) 1, per

Macdonald J.A.] in the following terms:

 

   "In my opinion if the decision of the receiver to enter

 into an agreement of sale, subject to court approval, with

 respect to certain assets is reasonable and sound under the

 circumstances at the time existing it should not be set aside

 simply because a later and higher bid is made. To do so would

 literally create chaos in the commercial world and receivers

 and purchasers would never be sure they had a binding

 agreement. On the contrary, they would know that other bids

 could be received and considered up until the application for

 court approval is heard -- this would be an intolerable

 situation."
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246 -7]: 

While those remarks may have been made in the context of a 

bidding situation rather than a private sale, I consider them 

to be equally applicable to a negotiation process leading to 

a private sale. Where the court is concerned with the 

disposition of property, the purpose of appointing a receiver 

is to have the receiver do the work that the court would 

otherwise have to do. 

The submissions on behalf of Leung and the creditors who 

are opposing approval boil down to this: that if, subsequent 

to a court-appointed receiver making a contract subject to 

court approval, a higher and better offer is submitted, the 

court should not approve what the receiver has done. There 

may be circumstances where the court would give effect to 

such a submission. If, for example, in this case there had 

been a second offer of a substantially higher amount, then 

the court would have to take that offer into consideration in 

assessing whether the receiver had properly carried out his 

function of endeavouring to obtain the best price for the 

property. Also, if there were circumstances which indicated a 

defect in the sale process as ordered by the court, such as 

unfairness to a potential purchaser, that might be a reason 

for withholding approval of the sale. 

The second judgment of Mr. Justice Saunders is one in Re 

Beauty Counsellors of Canada Ltd., again in 58 C.B.R. (N.S.) at 

p. 237. There the facts were very similar to those in the 

Selkirk case. At p. 242 Mr. Justice Saunders makes the 

following observation: 

I must conclude that the final Noevir offer when compared 

with the numbered company offer is better for the creditors 

of the bankrupt to a significant extent. The matter then, as 

I see it, resolves into two issues: 

1. Should the appeal be allowed because the Noevir offer is 

significantly better than the offer accepted by the trustee 

from the numbered company; or 
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 While those remarks may have been made in the context of a

 bidding situation rather than a private sale, I consider them
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 a private sale. Where the court is concerned with the

 disposition of property, the purpose of appointing a receiver

 is to have the receiver do the work that the court would

 otherwise have to do.

 

   The submissions on behalf of Leung and the creditors who

 are opposing approval boil down to this: that if, subsequent

 to a court-appointed receiver making a contract subject to

 court approval, a higher and better offer is submitted, the

 court should not approve what the receiver has done. There

 may be circumstances where the court would give effect to

 such a submission. If, for example, in this case there had

 been a second offer of a substantially higher amount, then

 the court would have to take that offer into consideration in

 assessing whether the receiver had properly carried out his

 function of endeavouring to obtain the best price for the

 property. Also, if there were circumstances which indicated a

 defect in the sale process as ordered by the court, such as
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 for withholding approval of the sale.

 

 The second judgment of Mr. Justice Saunders is one in Re

Beauty Counsellors of Canada Ltd., again in 58 C.B.R. (N.S.) at

p. 237. There the facts were very similar to those in the

Selkirk case. At p. 242 Mr. Justice Saunders makes the

following observation:

 

   I must conclude that the final Noevir offer when compared

 with the numbered company offer is better for the creditors

 of the bankrupt to a significant extent. The matter then, as

 I see it, resolves into two issues:

 

   1. Should the appeal be allowed because the Noevir offer is

 significantly better than the offer accepted by the trustee

 from the numbered company; or
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2. If not, should the appeal be allowed because the process 

which resulted in the contract between the trustee and the 

numbered company was unfair to Noevir? 

At p. 243 he says: 

Leaving aside for a moment the question of unfairness, if a 

purchaser is able to wait until the approval of the sale 

comes before the court before submitting his best offer, then 

no prudent purchaser will make a final offer until that time. 

Every offer accepted or recommended by a trustee will be 

vulnerable. The court will be then required to enter into the 

marketplace and perform the function that up to now has been 

the function of the trustee. That is an undesirable situation 

which would make court-supervised sales very difficult to 

carry out. 

I consider that the concluding observation made by Mr. 

Justice Saunders in that context was something of an 

understatement: 

This does not mean that a court should ignore a new and 

higher bid made after acceptance where there has been no 

unfairness in the process. The interests of the creditors, 

while not the only consideration, are the prime 

consideration. If a substantially higher bid turns up at the 

approval stage, the court should consider it. Such a bid may 

indicate, for example, that the trustee has not properly 

carried out its duty to endeavour to obtain the best price 

for the estate. In such a case the proper course might be to 

refuse approval and to ask the trustee to recommence the 

process. 

In this case, while the difference in the two offers may be 

significant, I do not consider the difference to be of such a 

magnitude as to warrant the disruption of the process. To 

refuse approval and reopen the negotiations at this time 

could, on the evidence, be extremely costly and might reduce 

or even destroy the difference between the two offers. In 

this particular situation time is of critical importance. 
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   2. If not, should the appeal be allowed because the process

 which resulted in the contract between the trustee and the

 numbered company was unfair to Noevir?

 

At p. 243 he says:

 

   Leaving aside for a moment the question of unfairness, if a

 purchaser is able to wait until the approval of the sale

 comes before the court before submitting his best offer, then

 no prudent purchaser will make a final offer until that time.

 Every offer accepted or recommended by a trustee will be

 vulnerable. The court will be then required to enter into the

 marketplace and perform the function that up to now has been

 the function of the trustee. That is an undesirable situation

 which would make court-supervised sales very difficult to

 carry out.

 

 I consider that the concluding observation made by Mr.

Justice Saunders in that context was something of an

understatement:

 

   This does not mean that a court should ignore a new and

 higher bid made after acceptance where there has been no

 unfairness in the process. The interests of the creditors,

 while not the only consideration, are the prime

 consideration. If a substantially higher bid turns up at the

 approval stage, the court should consider it. Such a bid may

 indicate, for example, that the trustee has not properly

 carried out its duty to endeavour to obtain the best price

 for the estate. In such a case the proper course might be to

 refuse approval and to ask the trustee to recommence the

 process.

 

   In this case, while the difference in the two offers may be

 significant, I do not consider the difference to be of such a

 magnitude as to warrant the disruption of the process. To

 refuse approval and reopen the negotiations at this time

 could, on the evidence, be extremely costly and might reduce

 or even destroy the difference between the two offers. In

 this particular situation time is of critical importance.
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I consider that these cases should be followed in this case. 

I refer especially to what I just read from the judgment of Mr. 

Justice Saunders. The logic is, in my view, impeccable and, in 

application to this case, unanswerable. The processes discussed 

there apply with even greater force in a case such as this 

where the process of sale has been so complex, so demanding and 

so exhausting. 

No question of fairness as raised by Mr. Justice Saunders 

arises in respect to Larko. If there is a want of fairness 

involved it has been exhibited by Larko. The present offer is a 

belated and blatant effort to circumvent the bidding process 

and to acquire the property over the heads of those who have 

dealt according to the rules prescribed. Only most 

extraordinary circumstances would justify the court in putting 

its approval on such conduct. No such circumstances exist here. 

Counsel for the defendant Rosenberg submits with his 

customary vigour that $15 million is a lot of money; that the 

court must have regard for commercial reality; that this last 

offer represents the current state of a buoyant real estate 

market; and, that it is notorious that court-conducted sales 

always realize less than the full potential value of the 

subject property. 

Let me deal with those submissions in order. $15 million is a 

lot of money in absolute terms even in the debased currency of 

1986, but in relative terms it is something over 3% of the 

aggregate value of the properties. There is no such shortfall 

or disproportion as to call in question the fundamental 

soundness of the sale procedure ordered by the court, or the 

application of that procedure by the Receiver. 

The court must, of course, have regard for commercial 

reality. One aspect of commercial reality is that there are 

certain inherent limitations in a court sale, limitations which 

are unavoidable. The court has not the capacity to wheel and 

deal as an individual entrepreneur is able to do, and the court 

must have regard not only for commercial reality but for 

commercial morality, a conditioning factor which is not always 

apparent in private deals. 
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Justice Saunders. The logic is, in my view, impeccable and, in

application to this case, unanswerable. The processes discussed

there apply with even greater force in a case such as this

where the process of sale has been so complex, so demanding and

so exhausting.

 

 No question of fairness as raised by Mr. Justice Saunders

arises in respect to Larko. If there is a want of fairness

involved it has been exhibited by Larko. The present offer is a

belated and blatant effort to circumvent the bidding process

and to acquire the property over the heads of those who have

dealt according to the rules prescribed. Only most

extraordinary circumstances would justify the court in putting

its approval on such conduct. No such circumstances exist here.

 

 Counsel for the defendant Rosenberg submits with his

customary vigour that $15 million is a lot of money; that the

court must have regard for commercial reality; that this last

offer represents the current state of a buoyant real estate

market; and, that it is notorious that court-conducted sales

always realize less than the full potential value of the

subject property.

 

 Let me deal with those submissions in order. $15 million is a

lot of money in absolute terms even in the debased currency of

1986, but in relative terms it is something over 3% of the

aggregate value of the properties. There is no such shortfall

or disproportion as to call in question the fundamental

soundness of the sale procedure ordered by the court, or the

application of that procedure by the Receiver.

 

 The court must, of course, have regard for commercial

reality. One aspect of commercial reality is that there are

certain inherent limitations in a court sale, limitations which

are unavoidable. The court has not the capacity to wheel and

deal as an individual entrepreneur is able to do, and the court

must have regard not only for commercial reality but for

commercial morality, a conditioning factor which is not always

apparent in private deals.
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This last offer may represent the current market. It may also 

represent simply the desire of the offeror to acquire an 

advantage over other bidders. It is customary that court sales 

and sales in foreclosure or liquidation or under other 

constraint, tend to obtain less advantageous prices than those 

which might be obtained by a skilful and unfettered vendor free 

to manoeuvre in an open market. But it must not be forgotten 

that court sales or other liquidation or forced sales are 

symptoms of a commercial collapse or dispute or disease of some 

kind, and the sale cannot wholely escape the consequences of 

the disease. 

While every proper effort must always be made to assure 

maximum recovery consistent with the limitations inherent in 

the process, no method has yet been devised to entirely 

eliminate those limitations or to avoid their consequences. 

Certainly it is not to be found in loosening the entire 

foundation of the system. Thus to compare the results of the 

process in this case with what might have been recovered in 

some other set of circumstances is neither logical nor 

practical. 

Some suggestion was made by counsel for the defendant 

Rosenberg that the extra recovery which this new offer purports 

to make available might significantly reduce the ambit of the 

litigation of which this motion is an offshoot. That would be a 

consummation much to be desired. But in my view, this prospect 

is too indefinite, too amorphous, and too remote to be given 

weight in the disposition of the matter which is now before me. 

When the offer was produced I said to Mr. Lamek with what may 

have been an unfortunate air of flippancy that it would not go 

away, nor will it. But it will have no role in the conduct of 

this motion so long as I am seized with the motion. 

The offer or a copy will be marked ex. A to these proceedings 

for the purpose of identification only and so that it may be 

available to any other court in any review of the discretion 

which I have exercised in excluding it from present 

consideration. It will not be the subject of examination or 
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cross-examination of any witness. 

Ruling accordingly. 

El 
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cross-examination of any witness.

 

                                            Ruling accordingly.

�

19
86

 C
an

LI
I 2

76
0 

(O
N

 S
C

)



TAB 5



Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 243 

Canada Federal Statutes 
Bankruptcy and Insolvency Act 

Part XI — Secured Creditors and Receivers (ss. 243-252) 

R.S.C. 1985, c. B-3, S. 243 

S 243. 

Currency 

243. 
243(1)Court may appoint receiver 
Subject to subsection (1.1), on application by a secured creditor, a court may appoint a receiver to do any or all of the 
following if it considers it to be just or convenient to do so: 

(a) take possession of all or substantially all of the inventory, accounts receivable or other property of an insolvent 
person or bankrupt that was acquired for or used in relation to a business carried on by the insolvent person or bankrupt; 

(b) exercise any control that the court considers advisable over that property and over the insolvent person's or 
bankrupt's business; or 

(c) take any other action that the court considers advisable. 

243(1.1)Restriction on appointment of receiver 
In the case of an insolvent person in respect of whose property a notice is to be sent under subsection 244(1), the court may 
not appoint a receiver under subsection (1) before the expiry of 10 days after the day on which the secured creditor sends the 
notice unless 

(a) the insolvent person consents to an earlier enforcement under subsection 244(2); or 

(b) the court considers it appropriate to appoint a receiver before then. 

243(2)Definition of "receiver" 
Subject to subsections (3) and (4), in this Part, "receiver" means a person who 

(a) is appointed under subsection (1); or 

(b) is appointed to take or takes possession or control — of all or substantially all of the inventory, accounts receivable 
or other property of an insolvent person or bankrupt that was acquired for or used in relation to a business carried on by 
the insolvent person or bankrupt — under 

(i) an agreement under which property becomes subject to a security (in this Part referred to as a "security 
agreement"), or 

(ii) a court order made under another Act of Parliament, or an Act of a legislature of a province, that provides for or 
authorizes the appointment of a receiver or receiver-manager. 

243(3)Definition of "receiver" — subsection 248(2) 
For the purposes of subsection 248(2), the defmition "receiver" in subsection (2) is to be read without reference to paragraph 
(a) or subparagraph (b)(ii). 

243(4)Trustee to be appointed 
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s 243. 

Currency 

243. 
243(1)Court may appoint receiver 
Subject to subsection (1.1), on application by a secured creditor, a court may appoint a receiver to do any or all of the 
following if it considers it to be just or convenient to do so: 

(a) take possession of all or substantially all of the inventory, accounts receivable or other property of an insolvent 
person or bankrupt that was acquired for or used in relation to a business carried on by the insolvent person or bankrupt; 

(b) exercise any control that the court considers advisable over that property and over the insolvent person’s or 
bankrupt’s business; or 

(c) take any other action that the court considers advisable. 

243(1.1)Restriction on appointment of receiver 
In the case of an insolvent person in respect of whose property a notice is to be sent under subsection 244(1), the court may 
not appoint a receiver under subsection (1) before the expiry of 10 days after the day on which the secured creditor sends the 
notice unless 

(a) the insolvent person consents to an earlier enforcement under subsection 244(2); or 

(b) the court considers it appropriate to appoint a receiver before then. 

243(2)Definition of “receiver” 
Subject to subsections (3) and (4), in this Part, ”receiver” means a person who 

(a) is appointed under subsection (1); or 

(b) is appointed to take or takes possession or control — of all or substantially all of the inventory, accounts receivable 
or other property of an insolvent person or bankrupt that was acquired for or used in relation to a business carried on by 
the insolvent person or bankrupt — under 

(i) an agreement under which property becomes subject to a security (in this Part referred to as a “security 
agreement”), or 

(ii) a court order made under another Act of Parliament, or an Act of a legislature of a province, that provides for or 
authorizes the appointment of a receiver or receiver-manager. 

243(3)Definition of “receiver” — subsection 248(2) 
For the purposes of subsection 248(2), the definition “receiver” in subsection (2) is to be read without reference to paragraph 
(a) or subparagraph (b)(ii). 

243(4)Trustee to be appointed 
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Only a trustee may be appointed under subsection (1) or under an agreement or order referred to in paragraph (2)(b). 

243(5)Place of filing 
The application is to be filed in a court having jurisdiction in the judicial district of the locality of the debtor. 

243(6)Orders respecting fees and disbursements 
If a receiver is appointed under subsection (1), the court may make any order respecting the payment of fees and 
disbursements of the receiver that it considers proper, including one that gives the receiver a charge, ranking ahead of any or 
all of the secured creditors, over all or part of the property of the insolvent person or bankrupt in respect of the receiver's 
claim for fees or disbursements, but the court may not make the order unless it is satisfied that the secured creditors who 
would be materially affected by the order were given reasonable notice and an opportunity to make representations. 

243(7)Meaning of "disbursements" 
In subsection (6), "disbursements" does not include payments made in the operation of a business of the insolvent person or 
bankrupt. 

Amendment History 
1992, c. 27, s. 89(1); 2005, c. 47, s. 115; 2007, c. 36, s. 58 

Currency 
Federal English Statutes reflect amendments current to October 28, 2020 
Federal English Regulations are current to Gazette Vol. 154:20 (September 30, 2020) 
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Only a trustee may be appointed under subsection (1) or under an agreement or order referred to in paragraph (2)(b). 

243(5)Place of filing 
The application is to be filed in a court having jurisdiction in the judicial district of the locality of the debtor. 

243(6)Orders respecting fees and disbursements 
If a receiver is appointed under subsection (1), the court may make any order respecting the payment of fees and 
disbursements of the receiver that it considers proper, including one that gives the receiver a charge, ranking ahead of any or 
all of the secured creditors, over all or part of the property of the insolvent person or bankrupt in respect of the receiver’s 
claim for fees or disbursements, but the court may not make the order unless it is satisfied that the secured creditors who 
would be materially affected by the order were given reasonable notice and an opportunity to make representations. 

243(7)Meaning of “disbursements” 
In subsection (6), ”disbursements” does not include payments made in the operation of a business of the insolvent person or 
bankrupt. 

Amendment History 
1992, c. 27, s. 89(1); 2005, c. 47, s. 115; 2007, c. 36, s. 58 

Currency 
Federal English Statutes reflect amendments current to October 28, 2020  
Federal English Regulations are current to Gazette Vol. 154:20 (September 30, 2020) 
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Builders' Lien Act, R.S.A. 2000, c. B-7, s. 1 

Alberta Statutes 
Builders' Lien Act 

R.S.A. 2000, C. B-7, s. 1 

s 1. Definitions 

Currency 

1.Definitions 
In this Act, 

(a) "certificate of substantial performance" means a certificate of substantial performance issued under section 19; 

(b) "contractor" means a person contracting with or employed directly by an owner or the owner's agent to do work on 
or to furnish materials for an improvement, but does not include a labourer; 

(c) "court" means the Court of Queen's Bench; 

(d) "improvement" means anything constructed, erected, built, placed, dug or drilled, or intended to be constructed, 
erected, built, placed, dug or drilled, on or in land except a thing that is neither affixed to the land nor intended to be or 
become part of the land; 

(e) "labourer" means a person employed for wages in any kind of labour whether employed under a contract of service 
or not; 

(f) "lienholder" means a person who has a lien arising under this Act; 

(g) "lien fund" means, as the case may be, the major lien fund, the minor lien fund or both the major lien fund and the 
minor lien fund; 

(h) "major lien fund" means 

(i) where a certificate of substantial performance is not issued, the amount required to be retained under section 
18(1) or (1.1) plus any amount payable under the contract 

(A) that is over and above the 10% referred to in section 18(1) or (1.1), and 

(B) that has not been paid by the owner in good faith while there is no lien registered; 

(ii) where a certificate of substantial performance is issued, the amount required to be retained undersection 18(1) 
or (1.1) plus any amount payable under the contract 

(A) that is over and above the 10% referred to in section 18(1) or (1.1), and 

(B) that, with respect to any work done or materials furnished before the date of issue of the certificate of 
substantial performance, has not been paid by the owner in good faith while there is no lien registered; 

(i) "minor lien fund" means the amount required to be retained under section 23(1) or (1.1) plus any amount payable 
under the contract 

(i) that is over and above the 10% referred to in section 23(1) or (1.1), and 
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s 1. Definitions 

Currency 

1.Definitions 
In this Act, 

(a) ”certificate of substantial performance” means a certificate of substantial performance issued under section 19; 

(b) ”contractor” means a person contracting with or employed directly by an owner or the owner’s agent to do work on 
or to furnish materials for an improvement, but does not include a labourer; 

(c) ”court” means the Court of Queen’s Bench; 

(d) ”improvement” means anything constructed, erected, built, placed, dug or drilled, or intended to be constructed, 
erected, built, placed, dug or drilled, on or in land except a thing that is neither affixed to the land nor intended to be or 
become part of the land; 

(e) ”labourer” means a person employed for wages in any kind of labour whether employed under a contract of service 
or not; 

(f) ”lienholder” means a person who has a lien arising under this Act; 

(g) ”lien fund” means, as the case may be, the major lien fund, the minor lien fund or both the major lien fund and the 
minor lien fund; 

(h) ”major lien fund” means 

(i) where a certificate of substantial performance is not issued, the amount required to be retained under section 
18(1) or (1.1) plus any amount payable under the contract 

(A) that is over and above the 10% referred to in section 18(1) or (1.1), and 

(B) that has not been paid by the owner in good faith while there is no lien registered; 

(ii) where a certificate of substantial performance is issued, the amount required to be retained undersection 18(1) 
or (1.1) plus any amount payable under the contract 

(A) that is over and above the 10% referred to in section 18(1) or (1.1), and 

(B) that, with respect to any work done or materials furnished before the date of issue of the certificate of 
substantial performance, has not been paid by the owner in good faith while there is no lien registered; 

(i) ”minor lien fund” means the amount required to be retained under section 23(1) or (1.1) plus any amount payable 
under the contract 

(i) that is over and above the 10% referred to in section 23(1) or (1.1), and 
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(ii) that, with respect to any work done or materials furnished on and after the date of issue of a certificate of 
substantial performance, has not been paid by the owner in good faith while there is no lien registered; 

(j) "owner" means a person having an estate or interest in land at whose request, express or implied, and 

(i) on whose credit, 

(ii) on whose behalf, 

(iii) with whose privity and consent, or 

(iv) for whose direct benefit, 

work is done on or material is furnished for an improvement to the land and includes all persons claiming under the 
owner whose rights are acquired after the commencement of the work or the furnishing of the material; 

(k) "prescribed" means prescribed by the regulations; 

(1) "registered lienholder" means a lienholder who has registered a statement of lien in the appropriate land titles office 
and includes a lienholder who has registered a statement of lien that has been removed pursuant to section 27 or 48(1); 

(m) "Registrar" means the Registrar of Land Titles; 

(n) "subcontractor" means a person other than 

(i) a labourer, 

(ii) a person engaged only in furnishing materials, or 

(iii) a person engaged only in the performance of services, 

who is not a contractor but is contracted with or employed under a contract; 

(o) "wages" means money earned by a labourer for work done, whether by time or as piece-work or otherwise; 

(p) "work" includes the performance of services on the improvement. 

Amendment History 
2001, c. 20, s. 2; 2006, c. 21, s. 26(1) 

Currency 
Alberta Current to Gazette Vol. 116:18 (September 30, 2020) 
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(ii) that, with respect to any work done or materials furnished on and after the date of issue of a certificate of 
substantial performance, has not been paid by the owner in good faith while there is no lien registered; 

(j) ”owner” means a person having an estate or interest in land at whose request, express or implied, and 

(i) on whose credit, 

(ii) on whose behalf, 

(iii) with whose privity and consent, or 

(iv) for whose direct benefit, 

work is done on or material is furnished for an improvement to the land and includes all persons claiming under the 
owner whose rights are acquired after the commencement of the work or the furnishing of the material; 

(k) ”prescribed” means prescribed by the regulations; 

(l) ”registered lienholder” means a lienholder who has registered a statement of lien in the appropriate land titles office 
and includes a lienholder who has registered a statement of lien that has been removed pursuant to section 27 or 48(1); 

(m) ”Registrar” means the Registrar of Land Titles; 

(n) ”subcontractor” means a person other than 

(i) a labourer, 

(ii) a person engaged only in furnishing materials, or 

(iii) a person engaged only in the performance of services, 

who is not a contractor but is contracted with or employed under a contract; 

(o) ”wages” means money earned by a labourer for work done, whether by time or as piece-work or otherwise; 

(p) ”work” includes the performance of services on the improvement. 

Amendment History 
2001, c. 20, s. 2; 2006, c. 21, s. 26(1) 

Currency 
Alberta Current to Gazette Vol. 116:18 (September 30, 2020) 
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Alberta Statutes 
Builders' Lien Act 

Creation and Extent of Lien 

R.S.A. 2000, c. B-7, s. 6 

s 6. Creation of lien 

Currency 

6.Creation of lien 
6(1) Subject to subsection (2), a person who 

(a) does or causes to be done any work on or in respect of an improvement, or 

(b) furnishes any material to be used in or in respect of an improvement, 

for an owner, contractor or subcontractor has, for so much of the price of the work or material as remains due to the person, a 
lien on the estate or interest of the owner in the land in respect of which the improvement is being made. 

6(2) When work is done or materials are furnished 

(a) preparatory to, 

(b) in connection with, or 

(c) for an abandonment operation in connection with, 

the recovery of a mineral, then, notwithstanding that a person holding a particular estate or interest in the mineral concerned 
has not requested the work to be done or the material to be furnished, the lien given by subsection (1) attaches to all estates 
and interests in the mineral concerned, other than the estate in fee simple in the mines and minerals, unless the person holding 
the estate in fee simple in the mines and minerals has expressly requested the work or the furnishing of material, in which 
case the lien also attaches to the estate in fee simple in the mines and minerals but not to that person's estate, if any, in the 
rest of the land. 

6(3) A lien attaching to an estate or interest in mines and minerals also attaches to the minerals when severed from the land. 

6(4) For the purposes of this Act, a person who rents equipment to an owner, contractor or subcontractor is, while the 
equipment is on the contract site or in the immediate vicinity of the contract site, deemed to have performed a service and has 
a lien for reasonable and just rental of the equipment while it is used or is reasonably required to be available for the purpose 
of the work. 

Currency 
Alberta Current to Gazette Vol. 116:18 (September 30, 2020) 
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s 6. Creation of lien 

Currency 

6.Creation of lien 
6(1) Subject to subsection (2), a person who 

(a) does or causes to be done any work on or in respect of an improvement, or 

(b) furnishes any material to be used in or in respect of an improvement, 

for an owner, contractor or subcontractor has, for so much of the price of the work or material as remains due to the person, a 
lien on the estate or interest of the owner in the land in respect of which the improvement is being made. 

6(2) When work is done or materials are furnished 

(a) preparatory to, 

(b) in connection with, or 

(c) for an abandonment operation in connection with, 

the recovery of a mineral, then, notwithstanding that a person holding a particular estate or interest in the mineral concerned 
has not requested the work to be done or the material to be furnished, the lien given by subsection (1) attaches to all estates 
and interests in the mineral concerned, other than the estate in fee simple in the mines and minerals, unless the person holding 
the estate in fee simple in the mines and minerals has expressly requested the work or the furnishing of material, in which 
case the lien also attaches to the estate in fee simple in the mines and minerals but not to that person’s estate, if any, in the 
rest of the land. 

6(3) A lien attaching to an estate or interest in mines and minerals also attaches to the minerals when severed from the land. 

6(4) For the purposes of this Act, a person who rents equipment to an owner, contractor or subcontractor is, while the 
equipment is on the contract site or in the immediate vicinity of the contract site, deemed to have performed a service and has 
a lien for reasonable and just rental of the equipment while it is used or is reasonably required to be available for the purpose 
of the work. 
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Alberta Statutes 
Builders' Lien Act 

Expiry and Discharge of Lien 

R.S.A. 2000, C. B-7, S. 48 

s 48. Lien removed 

Currency 

48.Lien removed 
48(1) The court may, on application, order that the registration of a lien be removed from the title to the land concerned 

(a) where security is given or payment is made into court for 

(i) the amount of the claim, 

(ii) the maximum amount for which the lien may properly attach under section 18(3) or (4) or 23(3) or (4), or 

(iii) such lesser amount as the court determines, 

and any costs that the court may fix, 

(b) where the relevant lien fund has been paid out under this Act, or 

(c) on any ground not referred to in clause (a) or (b) as the court considers proper. 

48(2) Money paid into court or any security given under subsection (1) 

(a) stands in place of the land, 

(b) is subject to the claims of the person whose lien has been removed, and 

(c) shall not affect the amount required to be retained under section 18(1) or (1.1) or 23(1) or (1.1). 

48(3) At any time following service of an application, a party may file with the court and serve on the registered lienholder a 
notice to prove the lien. 

48(4) A registered lienholder served with a notice to prove lien shall, within 15 days from the day of the service of the notice 
on the lienholder, file with the court in which the proceedings were commenced an affidavit providing detailed particulars of 
the lienholder's lien. 

48(5) A registered lienholder on whom a notice to prove lien is served and who does not file the lienholder's affidavit 

(a) within 15 days from the day of the service of the notice, or 

(b) within any further period that the court may order on application, 

loses the lienholder's lien. 

48(6) Any party to the application may question the registered lienholder on the lienholder's affidavit filed pursuant to this 
section. 
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s 48. Lien removed 

Currency 

48.Lien removed 
48(1) The court may, on application, order that the registration of a lien be removed from the title to the land concerned 

(a) where security is given or payment is made into court for 

(i) the amount of the claim, 

(ii) the maximum amount for which the lien may properly attach under section 18(3) or (4) or 23(3) or (4), or 

(iii) such lesser amount as the court determines, 

and any costs that the court may fix, 

(b) where the relevant lien fund has been paid out under this Act, or 

(c) on any ground not referred to in clause (a) or (b) as the court considers proper. 

48(2) Money paid into court or any security given under subsection (1) 

(a) stands in place of the land, 

(b) is subject to the claims of the person whose lien has been removed, and 

(c) shall not affect the amount required to be retained under section 18(1) or (1.1) or 23(1) or (1.1). 

48(3) At any time following service of an application, a party may file with the court and serve on the registered lienholder a 
notice to prove the lien. 

48(4) A registered lienholder served with a notice to prove lien shall, within 15 days from the day of the service of the notice 
on the lienholder, file with the court in which the proceedings were commenced an affidavit providing detailed particulars of 
the lienholder’s lien. 

48(5) A registered lienholder on whom a notice to prove lien is served and who does not file the lienholder’s affidavit 

(a) within 15 days from the day of the service of the notice, or 

(b) within any further period that the court may order on application, 

loses the lienholder’s lien. 

48(6) Any party to the application may question the registered lienholder on the lienholder’s affidavit filed pursuant to this 
section. 
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Alberta Statutes 
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R.S.A. 2000, C. B-7, s. 54 

s 54. Appointment of receiver and trustee 

Currency 

54.Appointment of receiver and trustee 
54(1) At any time after a statement of claim has been issued to enforce a lien, any person interested in the property to which 
the lien attaches or that is otherwise affected by the lien may apply to the court for the appointment of a receiver of the rents 
and profits from the property against which the claim of lien is registered, and the court may order the appointment of a 
receiver on any terms and on the giving of any security or without security, as the court considers appropriate. 

54(2) At any time after a statement of claim has been issued to enforce a lien, any person interested in the property to which 
the lien attaches or that is otherwise affected by the lien may apply to the court for the appointment of a trustee and the court 
may, on the giving of any security or without security, as the court considers appropriate, appoint a trustee 

(a) with power to manage, sell, mortgage or lease the property subject to the supervision, direction and approbation of 
the court, and 

(b) with power, on approval of the court, to complete or partially complete the improvement. 

54(3) Mortgage money advanced to the trustee as the result of any of the powers conferred on the trustee under this section 
takes priority over all liens existing at the date of the appointment of the trustee. 

54(4) Any property directed to be sold under this section may be offered for sale subject to any mortgage or other charge or 
encumbrance if the court so directs. 

54(5) The net proceeds of any receivership and the proceeds of any sale made by a trustee under this section shall be paid into 
court and are subject to the claims of all lienholders, mortgagees and other parties interested in the property sold as their 
respective rights may be determined. 

54(6) The court shall make all necessary orders for the completion of the sale, for the vesting of the property in the purchaser 
and for possession. 

54(7) A vesting order under subsection (6) vests the title of the property free from all liens, encumbrances and interests of 
any kind including dower, except in cases where the sale is made subject to any mortgage, charge, encumbrance or interest. 
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54.Appointment of receiver and trustee 
54(1) At any time after a statement of claim has been issued to enforce a lien, any person interested in the property to which 
the lien attaches or that is otherwise affected by the lien may apply to the court for the appointment of a receiver of the rents 
and profits from the property against which the claim of lien is registered, and the court may order the appointment of a 
receiver on any terms and on the giving of any security or without security, as the court considers appropriate. 

54(2) At any time after a statement of claim has been issued to enforce a lien, any person interested in the property to which 
the lien attaches or that is otherwise affected by the lien may apply to the court for the appointment of a trustee and the court 
may, on the giving of any security or without security, as the court considers appropriate, appoint a trustee 

(a) with power to manage, sell, mortgage or lease the property subject to the supervision, direction and approbation of 
the court, and 

(b) with power, on approval of the court, to complete or partially complete the improvement. 

54(3) Mortgage money advanced to the trustee as the result of any of the powers conferred on the trustee under this section 
takes priority over all liens existing at the date of the appointment of the trustee. 

54(4) Any property directed to be sold under this section may be offered for sale subject to any mortgage or other charge or 
encumbrance if the court so directs. 

54(5) The net proceeds of any receivership and the proceeds of any sale made by a trustee under this section shall be paid into 
court and are subject to the claims of all lienholders, mortgagees and other parties interested in the property sold as their 
respective rights may be determined. 

54(6) The court shall make all necessary orders for the completion of the sale, for the vesting of the property in the purchaser 
and for possession. 

54(7) A vesting order under subsection (6) vests the title of the property free from all liens, encumbrances and interests of 
any kind including dower, except in cases where the sale is made subject to any mortgage, charge, encumbrance or interest. 
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1988 ABCA 58 

Alberta Court of Appeal 

Royal Trust Corp. of Canada v. Bengert Construction Ltd. 

1988 CarswellAlta 39, 1988 ABCA 58, [1988] 4 W.W.R. 308, [1988] A.W.L.D. 732, [1988] C.L.D. 766, [1988] 

A.J. No. 277, 48 R.P.R. 116, 50 D.L.R. (4th) 335, 58 Alta. L.R. (2d) 97, 85 A.R. 210, 9 A.C.W.S. (3d) 397 

GYPSUM DRYWALL (NORTHERN) LTD. et al. v. COYES and COYES 

Laycraft C.J.A., Belzil and Stratton JJ.A. 

Judgment: March 24, 1988 

Docket: Calgary Appeal No. 19029 

Counsel: A.S. Rudakoff, for appellants. 

J.P. St. Pierre, for respondents. 

Subject: Property; Contracts; Corporate and Commercial 

Headnote 
Construction Law --- Construction and builders' liens — Owner — What constituting request for work 

Construction Law --- Construction and builders' liens — Owner — Under agreement of purchase and sale 
Builders' liens — Priorities — Purchaser's lien — Builders' Lien Act not specifically including purchaser's lien as interest 

over which subsequently registered builders' lien will take priority — Priority between purchaser's and builders' liens to be 

determined by general rules of priority. 

Builders' liens — Owners — Definition — Purchasers buying lot and house to be built on it under agreement for sale —

Purchasers making advances stipulated under contract but otherwise having no role in construction of house — Purchasers not 

being owners within meaning of Builders' Lien Act — Facts not supporting finding of implied request by purchasers to those 
supplying work and materials to house. 

Real property — Registration of interest in land — Priority of registered instruments — Builders' Lien Act not specifically 

including purchaser's lien as interest over which subsequently registered builders' lien will take priority — Priority between 

purchasers' and builders' liens to be determined by general rules of priority. 

The plaintiffs entered into an agreement with a construction company for the purchase of a lot and a home to be built on the lot. 

The construction company subsequently acquired title to the land, obtained a mortgage which was registered against title, and 

work began. Shortly before the house was completed the construction company went bankrupt. The plaintiffs registered caveats 

against the property claiming an interest under their agreement for sale and claiming a purchaser's lien for the $14,700 they had 

paid in advances under the contract. Builders' liens were subsequently registered against the property. Following foreclosure 

of the mortgage and sale of the property the plaintiffs applied for an order for payment of $14,700 plus costs in priority to all 

builders' lien claims. The master's decision that the lien claimants took priority was reversed on appeal and the lien claimants 

appealed. 

Held: 
Appeal dismissed. 

The plaintiffs were not the "owners" of the property within the meaning of s. 1(g) of the Builders' Lien Act. The contract was 

essentially for the sale of a completed house, and the plaintiffs' role in the construction of the house was passive, although an 

agreement alone may be sufficient to support the inference of an implied request. The plaintiffs had a minimal part in design, 

and the contract did not empower them to inspect during construction, or to have any involvement with subtrades. The builder 

obtained fmancing and the plaintiffs could not control cash flow to ensure liens did not arise. Therefore, the facts did not support 

a finding of an implied request by the plaintiffs in this case. As between the competing interests, the plaintiffs' purchaser's 

lien took priority over the builders' liens. Section 9(1) of the Builders' Lien Act, which specifies those interests over which a 
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A.J. No. 277, 48 R.P.R. 116, 50 D.L.R. (4th) 335, 58 Alta. L.R. (2d) 97, 85 A.R. 210, 9 A.C.W.S. (3d) 397

GYPSUM DRYWALL (NORTHERN) LTD. et al. v. COYES and COYES

Laycraft C.J.A., Belzil and Stratton JJ.A.

Judgment: March 24, 1988
Docket: Calgary Appeal No. 19029

Counsel: A.S. Rudakoff, for appellants.
J.P. St. Pierre, for respondents.

Subject: Property; Contracts; Corporate and Commercial
Headnote
Construction Law --- Construction and builders' liens — Owner — What constituting request for work
Construction Law --- Construction and builders' liens — Owner — Under agreement of purchase and sale
Builders' liens — Priorities — Purchaser's lien — Builders' Lien Act not specifically including purchaser's lien as interest
over which subsequently registered builders' lien will take priority — Priority between purchaser's and builders' liens to be
determined by general rules of priority.
Builders' liens — Owners — Definition — Purchasers buying lot and house to be built on it under agreement for sale —
Purchasers making advances stipulated under contract but otherwise having no role in construction of house — Purchasers not
being owners within meaning of Builders' Lien Act — Facts not supporting finding of implied request by purchasers to those
supplying work and materials to house.
Real property — Registration of interest in land — Priority of registered instruments — Builders' Lien Act not specifically
including purchaser's lien as interest over which subsequently registered builders' lien will take priority — Priority between
purchasers' and builders' liens to be determined by general rules of priority.
The plaintiffs entered into an agreement with a construction company for the purchase of a lot and a home to be built on the lot.
The construction company subsequently acquired title to the land, obtained a mortgage which was registered against title, and
work began. Shortly before the house was completed the construction company went bankrupt. The plaintiffs registered caveats
against the property claiming an interest under their agreement for sale and claiming a purchaser's lien for the $14,700 they had
paid in advances under the contract. Builders' liens were subsequently registered against the property. Following foreclosure
of the mortgage and sale of the property the plaintiffs applied for an order for payment of $14,700 plus costs in priority to all
builders' lien claims. The master's decision that the lien claimants took priority was reversed on appeal and the lien claimants
appealed.
Held:
Appeal dismissed.
The plaintiffs were not the "owners" of the property within the meaning of s. 1(g) of the Builders' Lien Act. The contract was
essentially for the sale of a completed house, and the plaintiffs' role in the construction of the house was passive, although an
agreement alone may be sufficient to support the inference of an implied request. The plaintiffs had a minimal part in design,
and the contract did not empower them to inspect during construction, or to have any involvement with subtrades. The builder
obtained financing and the plaintiffs could not control cash flow to ensure liens did not arise. Therefore, the facts did not support
a finding of an implied request by the plaintiffs in this case. As between the competing interests, the plaintiffs' purchaser's
lien took priority over the builders' liens. Section 9(1) of the Builders' Lien Act, which specifies those interests over which a
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subsequently registered builders' lien will take priority, does not include a purchaser's lien and, accordingly, the general rules 
of priority apply. 

Appeal from decision of Virtue J., 49 Alta. L.R. (2d) 79, 24 C.L.R. 280, 75 A.R. 281, upholding priority of purchaser's lien 

over builders' liens. 

The judgment of the court was delivered by Laycraft C.J.A.: 

1 The dispute in this case arises from the bankruptcy of a building contractor during the construction of a house. Following 

foreclosure and sale of the property a surplus remains to be distributed after the mortgage lender was paid out. The issue now 

to be determined is whether the purchasers of the lot and a home to be built on it are entitled to recover the amount of their 

purchaser's lien, which they protected by caveat, in priority to builders' liens registered subsequently to the caveat. In master's 

chambers, Master Dalgleish gave priority to the builders' liens. On appeal in Court of Queen's Bench chambers [49 Alta. L.R. 

(2d) 79, 24 C.L.R. 280, 75 A.R. 281], Mr. Justice Virtue allowed the appeal and held that the purchasers' lien had priority. I 

respectfully agree with the conclusion reached by Mr. Justice Virtue and would dismiss the appeal. 

I 

2 The evidence in Queen's Bench (adduced by way of an agreed statement of facts) discloses that on 1 1 th October 1985 

Mr. Coyes entered into an agreement with Bengert Construction Ltd. The agreement was contained on a printed form in which 

blank spaces for amounts and dates had been filled in by handwriting. The document is entitled "OFFER TO PURCHASE 

AND INTERIM AGREEMENT". Despite the indication by its title that the document is an offer, Mr. Coyes, described as 

"purchaser", agrees in the opening words "to purchase the lot and home municipally described as ". Clause 1 then 

provides for payment: 

1. The total purchase price of the said lot and home including extras and credits, as set out in the attached Schedule "A" 

on page 2, is $127,500 to be paid to BENGERT CONSTRUCTION LTD. AS FOLLOWS: 

$5,700 herewith, as deposit; 

$9,000 as balance on deposit to be paid upon 

$72,000 

$40,800 

Total $127,500 

approval of Purchaser(s) mortgage 
application; 
(more or less) by assumption (or 

arrangement) of mortgage having monthly 
payments of $  (principal, 
interest and  ) included; 
(more or less) being the balance of the 

purchase price by a cash payment 15 days 
after the Purchaser has been notified that 
Bengert Construction Ltd. has received 
a final or semi-final inspection by the 
mortgage company or 5 days before the 
purchaser takes possession of said premises 
whichever is sooner. 
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subsequently registered builders' lien will take priority, does not include a purchaser's lien and, accordingly, the general rules
of priority apply.

Appeal from decision of Virtue J., 49 Alta. L.R. (2d) 79, 24 C.L.R. 280, 75 A.R. 281, upholding priority of purchaser's lien
over builders' liens.

The judgment of the court was delivered by Laycraft C.J.A.:

1      The dispute in this case arises from the bankruptcy of a building contractor during the construction of a house. Following
foreclosure and sale of the property a surplus remains to be distributed after the mortgage lender was paid out. The issue now
to be determined is whether the purchasers of the lot and a home to be built on it are entitled to recover the amount of their
purchaser's lien, which they protected by caveat, in priority to builders' liens registered subsequently to the caveat. In master's
chambers, Master Dalgleish gave priority to the builders' liens. On appeal in Court of Queen's Bench chambers [49 Alta. L.R.
(2d) 79, 24 C.L.R. 280, 75 A.R. 281], Mr. Justice Virtue allowed the appeal and held that the purchasers' lien had priority. I
respectfully agree with the conclusion reached by Mr. Justice Virtue and would dismiss the appeal.

I

2      The evidence in Queen's Bench (adduced by way of an agreed statement of facts) discloses that on 11th October 1985
Mr. Coyes entered into an agreement with Bengert Construction Ltd. The agreement was contained on a printed form in which
blank spaces for amounts and dates had been filled in by handwriting. The document is entitled "OFFER TO PURCHASE
AND INTERIM AGREEMENT". Despite the indication by its title that the document is an offer, Mr. Coyes, described as
"purchaser", agrees in the opening words "to purchase the lot and home municipally described as __________". Clause 1 then
provides for payment:

1. The total purchase price of the said lot and home including extras and credits, as set out in the attached Schedule "A"
on page 2, is $127,500 to be paid to BENGERT CONSTRUCTION LTD. AS FOLLOWS:
                     $5,700      herewith, as deposit;

                     ------

                     $9,000      as balance on deposit to be paid upon

                     ------

                                 approval of Purchaser(s) mortgage           

                                 application;

                     $72,000     (more or less) by assumption (or

                     -------

                                 arrangement) of mortgage having monthly

                                 payments of $__________ (principal,

                                 interest and __________) included;

                     $40,800     (more or less) being the balance of the

                     -------

                                 purchase price by a cash payment 15 days

                                 after the Purchaser has been notified that

                                 Bengert Construction Ltd. has received

                                 a final or semi-final inspection by the

                                 mortgage company or 5 days before the

                                 purchaser takes possession of said premises

                                 whichever is sooner.

Total                $127,500

                     --------
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Provided, however, should the net mortgage proceeds of such mortgage be less than the sum hereinbefore agreed 

to be assigned to BENGERT CONSTRUCTION LTD., the Purchaser shall forthwith, on demand, pay to BENGERT 

CONSTRUCTION LTD. the amount necessary to make up such deficiency. 

3 Clause 2 states that the purchase price includes taxes to the date of possession and the preparation and registration of a 

transfer. Clause 3 provides: 

3. BENGERT CONSTRUCTION LTD. agrees to construct a house on the said lot according to house plan model Maria, to 

be built complete to House Plan specifications and shall include such extras as are listed on the said attached Schedule. If 

the house is essentially complete or under construction when purchased, it is sold on an as is basis, excepting completion of 

unfmished work in accordance with House Plan Specifications and such extras as are listed on the said attached Schedule. 

4 The remaining clauses deal with the date of possession, for additional payment if a retaining wall is required, for the 

"vendor" to have the risk until possession date and for "extras" (of which none were specified). Near its end the document 

reverts to wording appropriate to an offer and states "if my offer is not accepted the deposit shall be returned forthwith ..." 

Mr. Coyes signed the document as purchaser. A salesman employed by Bengert signed that "Bengert hereby accepts this offer, 

subject to the purchaser being approved by the mortgagee". Though only Mr. Coyes is shown as a party to the agreement, the 

case has proceeded on the basis that Mrs. Coyes is also a party and I will assume that to be so. 

5 On the date of this agreement, Bengert was not the registered owner of the property, but had apparently made arrangements 

with another company, described as the "developer", to obtain title. The price to it of the lot alone was $38,000. Bengert received 

title on 21st March 1986. On the same day a mortgage from Bengert to a mortgage lender was registered against the property. 

Presumably, Mr. and Mrs. Coyes had been approved by the mortgage lender to assume the mortgage when construction was 

complete and title to the property was transferred to them. Meanwhile, construction was financed by periodic payments directly 

from the mortgage lender to Bengert. The evidence does not disclose that Mr. and Mrs. Coyes had any control over the mortgage 

advances nor any means to ensure that the subtrades were being paid as construction proceeded. 

6 Mr. and Mrs. Coyes duly made the second payment of $9,000 and construction commenced. Work went on and materials 

were delivered until 13th April when the house was nearly completed. At some date, not disclosed in the evidence, Bengert 

went into bankruptcy. On 14th April Mr. and Mrs. Coyes registered two caveats against the property claiming an interest under 

their agreement for sale, and claiming a purchaser's lien for the $14,700 which they had paid. In the next few days, a number of 

builders' liens were registered. The appellant, Gypsum Drywall, represents all holders of builders' liens in these proceedings. 

7 The mortgage was foreclosed by order in master's chambers on 21st August 1986 and thereafter the property was sold in 

a court-supervised sale. After the mortgage was paid out there remained in court $21,316.60 with interest. Mr. and Mrs. Coyes 

then applied for an order that $14,700 plus solicitor and client costs be paid to them in priority to all claims under builders' liens. 

8 In master's chambers, Master Dalgleish decided, without written reasons, that the builders' liens had priority over the 

purchasers' lien. In Court of Queen's Bench, Mr. Justice Virtue heard extensive argument on the agreed facts and delivered 

written reasons for judgment. He defmed two issues: 

9 1. Whether Mr. and Mrs. Coyes were "owner(s)" of the property within the meaning of the Builders' Lien Act, R.S.A. 

1980, c. B-12. 

10 2. If they are not "owners", what is the relative priority of their interest "vis-à-vis the Builders' Liens which have been 

registered"? 

11 On the first issue he had defmed, Mr. Justice Virtue reviewed the extensive case law on this subject, including Phoenix 

Assur. Co. of Can. v. Bird Const. Co.; Yarwood v. Ownix Dev. Ltd., [1984] 2 S.C.R. 199, 8 C.L.R. 242, 33 R.P.R. 221, 11 D.L.R 

(4th) 1, 5 O.A.C. 109, 54 N.R. 109, and concluded that Mr. and Mrs. Coyes were not owners within the meaning of s. 1(g) of 

the Act. He held that there is not in this case any evidence "from which it can be inferred that the real request for the work or 

materials came from the party whose interest is sought to be charged with the lien" [at p. 85]. 

WestlawNext. CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 

Royal Trust Corp. of Canada v. Bengert Construction Ltd., 1988 ABCA 58, 1988...
1988 ABCA 58, 1988 CarswellAlta 39, [1988] 4 W.W.R. 308, [1988] A.W.L.D. 732...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3

Provided, however, should the net mortgage proceeds of such mortgage be less than the sum hereinbefore agreed
to be assigned to BENGERT CONSTRUCTION LTD., the Purchaser shall forthwith, on demand, pay to BENGERT
CONSTRUCTION LTD. the amount necessary to make up such deficiency.

3      Clause 2 states that the purchase price includes taxes to the date of possession and the preparation and registration of a
transfer. Clause 3 provides:

3. BENGERT CONSTRUCTION LTD. agrees to construct a house on the said lot according to house plan model Maria, to
be built complete to House Plan specifications and shall include such extras as are listed on the said attached Schedule. If
the house is essentially complete or under construction when purchased, it is sold on an as is basis, excepting completion of
unfinished work in accordance with House Plan Specifications and such extras as are listed on the said attached Schedule.

4      The remaining clauses deal with the date of possession, for additional payment if a retaining wall is required, for the
"vendor" to have the risk until possession date and for "extras" (of which none were specified). Near its end the document
reverts to wording appropriate to an offer and states "if my offer is not accepted the deposit shall be returned forthwith ..."
Mr. Coyes signed the document as purchaser. A salesman employed by Bengert signed that "Bengert hereby accepts this offer,
subject to the purchaser being approved by the mortgagee". Though only Mr. Coyes is shown as a party to the agreement, the
case has proceeded on the basis that Mrs. Coyes is also a party and I will assume that to be so.

5      On the date of this agreement, Bengert was not the registered owner of the property, but had apparently made arrangements
with another company, described as the "developer", to obtain title. The price to it of the lot alone was $38,000. Bengert received
title on 21st March 1986. On the same day a mortgage from Bengert to a mortgage lender was registered against the property.
Presumably, Mr. and Mrs. Coyes had been approved by the mortgage lender to assume the mortgage when construction was
complete and title to the property was transferred to them. Meanwhile, construction was financed by periodic payments directly
from the mortgage lender to Bengert. The evidence does not disclose that Mr. and Mrs. Coyes had any control over the mortgage
advances nor any means to ensure that the subtrades were being paid as construction proceeded.

6      Mr. and Mrs. Coyes duly made the second payment of $9,000 and construction commenced. Work went on and materials
were delivered until 13th April when the house was nearly completed. At some date, not disclosed in the evidence, Bengert
went into bankruptcy. On 14th April Mr. and Mrs. Coyes registered two caveats against the property claiming an interest under
their agreement for sale, and claiming a purchaser's lien for the $14,700 which they had paid. In the next few days, a number of
builders' liens were registered. The appellant, Gypsum Drywall, represents all holders of builders' liens in these proceedings.

7      The mortgage was foreclosed by order in master's chambers on 21st August 1986 and thereafter the property was sold in
a court-supervised sale. After the mortgage was paid out there remained in court $21,316.60 with interest. Mr. and Mrs. Coyes
then applied for an order that $14,700 plus solicitor and client costs be paid to them in priority to all claims under builders' liens.

8      In master's chambers, Master Dalgleish decided, without written reasons, that the builders' liens had priority over the
purchasers' lien. In Court of Queen's Bench, Mr. Justice Virtue heard extensive argument on the agreed facts and delivered
written reasons for judgment. He defined two issues:

9      1. Whether Mr. and Mrs. Coyes were "owner(s)" of the property within the meaning of the Builders' Lien Act, R.S.A.
1980, c. B-12.

10      2. If they are not "owners", what is the relative priority of their interest "vis-à-vis the Builders' Liens which have been
registered"?

11      On the first issue he had defined, Mr. Justice Virtue reviewed the extensive case law on this subject, including Phoenix
Assur. Co. of Can. v. Bird Const. Co.; Yarwood v. Ownix Dev. Ltd., [1984] 2 S.C.R. 199, 8 C.L.R. 242, 33 R.P.R. 221, 11 D.L.R
(4th) 1, 5 O.A.C. 109, 54 N.R. 109, and concluded that Mr. and Mrs. Coyes were not owners within the meaning of s. 1(g) of
the Act. He held that there is not in this case any evidence "from which it can be inferred that the real request for the work or
materials came from the party whose interest is sought to be charged with the lien" [at p. 85].
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12 On the second issue he had defined, Mr. Justice Virtue concluded that Mr. and Mrs. Coyes were entitled to priority for 

their purchaser's lien by s. 16(5) of the Land Titles Act. He held that, though, by s. 8 of the Builders' Lien Act, the lien arises 

when work is begun or the first material is furnished, a purchaser's lien is not among the interests over which a builders' lien 

is given priority under s. 9(1). Accordingly he allowed the appeal and directed that the purchasers' lien and costs had priority 

over the builders' liens. 

II 

13 By s. 4 of the Builders' Lien Act the person who does work or supplies material in respect of an improvement "for an 

owner" has a builders' lien for it. The definition of "owner" is contained in s. 1(g) of the Act which provides: 

(g) "owner" means a person having an estate or interest in land at whose request, express or implied, and 

(i) on whose credit, 

(ii) on whose behalf, 

(iii) with whose privity and consent, or 

(iv) for whose direct benefit, 

work is done on or material is furnished for an improvement to the land and includes all persons claiming under him whose 

rights are acquired after the commencement of the work or the furnishing of the material. 

14 Wording similar to this appears in many of the Canadian statutes on this subject and has been considered in many decided 

cases. The section applicable in the 1892 case, Reggin v. Manes (1892), 22 O.R. 443 (Ch. Div.), for example, is identical to 

the Alberta section though arranged somewhat differently. In Alberta the section appeared in the first Mechanics' Lien Act 

enacted after Alberta became a province (S.A. 1906, c. 21). It was derived from the Mechanics' Lien Ordinance of the North-

West Territories (Ordinance No. 6 of 1884). 

15 To bring the person sought to be charged within the defmition of owner, the lien claimant must establish three elements. 

First it must be shown that the person has "an estate or interest" in the land, secondly that he has requested, expressly or impliedly, 

that the materials be furnished or the work done and fmally at least one of the remaining elements must be present: the work 

must have been done or the materials furnished on his credit, on his behalf, with his privity and consent or for his direct benefit. 

16 The first element is clearly present in this case; indeed this was conceded by counsel. By the interim agreement with 

Bengert and their payment of $14,700, Mr. and Mrs. Coyes acquired an equitable interest in the land. They thus have the "estate 

or interest" which the section requires. 

17 Most of the argument on this appeal was directed to the second element of the definition to determine whether a request 

from Mr. and Mrs. Coyes could be inferred from the circumstances of this case. The word "request", in the context in which 

it appears in the section, has a somewhat elusive meaning. As Anglin J. observed in Marshall Brick Co. v. York Farmers 

Colonization Co. (1916), 54 S.C.R. 569, 36 D.L.R. 420 [Ont.], any meaning assigned to the word "request" overlaps to some 

extent with the subparagraphs in the concluding portion of the definition. 

18 Whether there is a "request" in a given case is a question of fact. The request may be express or implied from the 

circumstances of the case. Admittedly Mr. and Mrs. Coyes made no direct or express request in this case, nor does the evidence 

disclose that they had any dealings with, or control over any of the subtrades or materials suppliers. It was urged, however, 

that an agreement with a builder, without more, is an implied request within the meaning of the section. It was said that this 

proposition is established by a long line of cases commencing with Reggin v. Manes, supra, and expressed in Trustee of Watt 

Milling Co. v. Jackson, [1951] O.W.N. 841 (H.C.). 
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12      On the second issue he had defined, Mr. Justice Virtue concluded that Mr. and Mrs. Coyes were entitled to priority for
their purchaser's lien by s. 16(5) of the Land Titles Act. He held that, though, by s. 8 of the Builders' Lien Act, the lien arises
when work is begun or the first material is furnished, a purchaser's lien is not among the interests over which a builders' lien
is given priority under s. 9(1). Accordingly he allowed the appeal and directed that the purchasers' lien and costs had priority
over the builders' liens.

II

13      By s. 4 of the Builders' Lien Act the person who does work or supplies material in respect of an improvement "for an
owner" has a builders' lien for it. The definition of "owner" is contained in s. 1(g) of the Act which provides:

(g) "owner" means a person having an estate or interest in land at whose request, express or implied, and

(i) on whose credit,

(ii) on whose behalf,

(iii) with whose privity and consent, or

(iv) for whose direct benefit,

work is done on or material is furnished for an improvement to the land and includes all persons claiming under him whose
rights are acquired after the commencement of the work or the furnishing of the material.

14      Wording similar to this appears in many of the Canadian statutes on this subject and has been considered in many decided
cases. The section applicable in the 1892 case, Reggin v. Manes (1892), 22 O.R. 443 (Ch. Div.), for example, is identical to
the Alberta section though arranged somewhat differently. In Alberta the section appeared in the first Mechanics' Lien Act
enacted after Alberta became a province (S.A. 1906, c. 21). It was derived from the Mechanics' Lien Ordinance of the North-
West Territories (Ordinance No. 6 of 1884).

15      To bring the person sought to be charged within the definition of owner, the lien claimant must establish three elements.
First it must be shown that the person has "an estate or interest" in the land, secondly that he has requested, expressly or impliedly,
that the materials be furnished or the work done and finally at least one of the remaining elements must be present: the work
must have been done or the materials furnished on his credit, on his behalf, with his privity and consent or for his direct benefit.

16      The first element is clearly present in this case; indeed this was conceded by counsel. By the interim agreement with
Bengert and their payment of $14,700, Mr. and Mrs. Coyes acquired an equitable interest in the land. They thus have the "estate
or interest" which the section requires.

17      Most of the argument on this appeal was directed to the second element of the definition to determine whether a request
from Mr. and Mrs. Coyes could be inferred from the circumstances of this case. The word "request", in the context in which
it appears in the section, has a somewhat elusive meaning. As Anglin J. observed in Marshall Brick Co. v. York Farmers
Colonization Co. (1916), 54 S.C.R. 569, 36 D.L.R. 420 [Ont.], any meaning assigned to the word "request" overlaps to some
extent with the subparagraphs in the concluding portion of the definition.

18      Whether there is a "request" in a given case is a question of fact. The request may be express or implied from the
circumstances of the case. Admittedly Mr. and Mrs. Coyes made no direct or express request in this case, nor does the evidence
disclose that they had any dealings with, or control over any of the subtrades or materials suppliers. It was urged, however,
that an agreement with a builder, without more, is an implied request within the meaning of the section. It was said that this
proposition is established by a long line of cases commencing with Reggin v. Manes, supra, and expressed in Trustee of Watt
Milling Co. v. Jackson, [1951] O.W.N. 841 (H.C.).
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19 In Reggin v. Manes, two builders, who had purchased building lots, entered into an agreement with Dr. Hearn, by a part of 

which they were to construct certain buildings for him on the lots. Ferguson J. held Dr. Hearn to be an "owner". At p. 446 he said: 

Then looking at the "tender," as it is called, for the work, the plans of the same, what is said of the specifications, the 

manner in which the work was done, the conduct of the parties from the beginning of it in respect of the work, and the 

advances made by Dr. Hearn, for which, or some of which, he took temporary security, there can, I think, be no doubt that 

the work was done for him at his request and upon his credit and under a contract with him from the commencement. I 

think it is plain that Dr. Hearn was the "owner", and Manes and Booth the "contractors." 

20 Trustee of Watt Milling Co. v. Jackson, supra, was decided in master's chambers in 1934 by Assistant Master Lennox but 

was not then reported. It was published in 1951 with the note that "It has been frequently consulted since its delivery, and is 

now published for that reason." Master Lennox adopted the headnote in Reggin v. Manes, which stated: 

An agreement to purchase property, under which buildings are to be erected thereon by the seller, and which has been acted 

on by the parties ... constitutes the person agreeing to buy an "owner" within (the Act). 

21 From this headnote Master Lennox reached the conclusion that the contract alone makes the buyer an owner without any 

further involvement, and, presumably, regardless of its terms. Of the purchaser in the Watt case (at p. 843) he said: "it would be 

just the same if she had immediately [after signing the contract] gone abroad and shown no further interest." 

22 In my view this proposition, stated as a rule of law applicable to all cases, is not correct. It converts into a rule of law that 

which is really a question of fact. All of the factors in each case must be weighed to determine the question of fact. Depending 

on its terms, an agreement may be sufficient to found the implication, but no rule can be stated that any agreement with a builder 

will be sufficient. Moreover, the headnote does not accurately reflect the decision in Reggin. Dr. Hearn's involvement there was 
much greater than merely signing a contract. 

23 It was urged that a rule similar to that in the Watt decision may be derived from Orr v. Robertson (1915), 34 O.L.R. 147, 

23 D.L.R. 17 (C.A.). In that case, Tyrrell sublet his land to Hyland, who agreed to erect a building on it. In brief reasons the 

Ontario Court of Appeal held, to quote the headnote, that "the taking ... of an agreement to build was a 'request"' from Tyrrell 

and made him an owner. Subsequently, however, the court felt it necessary to explain this decision. When the Marshall case, 

supra, was in the Ontario Court of Appeal (38 0.L.R. 542, (sub nom. Marshall Brick Co. v. Irving) 28 D.L.R. 464), Riddell J. 

reviewed his decision in Orr v. Robertson and said: 

We thought that there was no need of a personal request by Tyrrell to the contractor, but that the exaction by him of a 

contract that Hyland should build was, in the circumstances of the case, a sufficient implied request, i.e., taken in connection 

with the signing by him of the plan, the taking out by him of the building permit, &c. The language, "even if Tyrrell took 

no further nor other part in the matter," refers to such acts of interference as rendered him personally liable, which had 

been the subject of our consideration immediately before, and not to the circumstances already spoken of. We did not, and 

did not intend to, lay down any general rule — and the generality of the language employed must be restricted. 

24 In MacDonald v. MacDonald-Rowe Woodworking Co. (1964), 49 M.P.R. 91, 39 D.L.R. (2d) 63 (P.E.I. S.C. in banco), 

Campbell C.J. reviewed a number of cases and, in my respectful view, correctly summarized their effect. At p. 98 he said: 

Analysis of the above-cited cases leads us to a reasonably clear appreciation of the concept "request" in s. 1(j): — it must 

be decided on the facts of each individual case; it does not necessarily involve a direct communication by alleged owner 

to contractor; it does involve something more than mere knowledge or consent. 

In ordinary language the word "request" indicates the idea of an active or positive proposal, as contrasted with mere 

passivity or acquiescence. Webster groups it as a synonym with "ask" and "solicit", synonyms which agree in meaning 

"to seek to obtain by making one's wants or desires known". "Request", he says, has a suggestion of greater courtesy and 
formality in the manner of asking. 
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19      In Reggin v. Manes, two builders, who had purchased building lots, entered into an agreement with Dr. Hearn, by a part of
which they were to construct certain buildings for him on the lots. Ferguson J. held Dr. Hearn to be an "owner". At p. 446 he said:

Then looking at the "tender," as it is called, for the work, the plans of the same, what is said of the specifications, the
manner in which the work was done, the conduct of the parties from the beginning of it in respect of the work, and the
advances made by Dr. Hearn, for which, or some of which, he took temporary security, there can, I think, be no doubt that
the work was done for him at his request and upon his credit and under a contract with him from the commencement. I
think it is plain that Dr. Hearn was the "owner", and Manes and Booth the "contractors."

20      Trustee of Watt Milling Co. v. Jackson, supra, was decided in master's chambers in 1934 by Assistant Master Lennox but
was not then reported. It was published in 1951 with the note that "It has been frequently consulted since its delivery, and is
now published for that reason." Master Lennox adopted the headnote in Reggin v. Manes, which stated:

An agreement to purchase property, under which buildings are to be erected thereon by the seller, and which has been acted
on by the parties ... constitutes the person agreeing to buy an "owner" within (the Act).

21      From this headnote Master Lennox reached the conclusion that the contract alone makes the buyer an owner without any
further involvement, and, presumably, regardless of its terms. Of the purchaser in the Watt case (at p. 843) he said: "it would be
just the same if she had immediately [after signing the contract] gone abroad and shown no further interest."

22      In my view this proposition, stated as a rule of law applicable to all cases, is not correct. It converts into a rule of law that
which is really a question of fact. All of the factors in each case must be weighed to determine the question of fact. Depending
on its terms, an agreement may be sufficient to found the implication, but no rule can be stated that any agreement with a builder
will be sufficient. Moreover, the headnote does not accurately reflect the decision in Reggin. Dr. Hearn's involvement there was
much greater than merely signing a contract.

23      It was urged that a rule similar to that in the Watt decision may be derived from Orr v. Robertson (1915), 34 O.L.R. 147,
23 D.L.R. 17 (C.A.). In that case, Tyrrell sublet his land to Hyland, who agreed to erect a building on it. In brief reasons the
Ontario Court of Appeal held, to quote the headnote, that "the taking ... of an agreement to build was a 'request'" from Tyrrell
and made him an owner. Subsequently, however, the court felt it necessary to explain this decision. When the Marshall case,
supra, was in the Ontario Court of Appeal (38 O.L.R. 542, (sub nom. Marshall Brick Co. v. Irving) 28 D.L.R. 464), Riddell J.
reviewed his decision in Orr v. Robertson and said:

We thought that there was no need of a personal request by Tyrrell to the contractor, but that the exaction by him of a
contract that Hyland should build was, in the circumstances of the case, a sufficient implied request, i.e., taken in connection
with the signing by him of the plan, the taking out by him of the building permit, &c. The language, "even if Tyrrell took
no further nor other part in the matter," refers to such acts of interference as rendered him personally liable, which had
been the subject of our consideration immediately before, and not to the circumstances already spoken of. We did not, and
did not intend to, lay down any general rule — and the generality of the language employed must be restricted.

24      In MacDonald v. MacDonald-Rowe Woodworking Co. (1964), 49 M.P.R. 91, 39 D.L.R. (2d) 63 (P.E.I. S.C. in banco),
Campbell C.J. reviewed a number of cases and, in my respectful view, correctly summarized their effect. At p. 98 he said:

Analysis of the above-cited cases leads us to a reasonably clear appreciation of the concept "request" in s. 1(j): — it must
be decided on the facts of each individual case; it does not necessarily involve a direct communication by alleged owner
to contractor; it does involve something more than mere knowledge or consent.

In ordinary language the word "request" indicates the idea of an active or positive proposal, as contrasted with mere
passivity or acquiescence. Webster groups it as a synonym with "ask" and "solicit", synonyms which agree in meaning
"to seek to obtain by making one's wants or desires known". "Request", he says, has a suggestion of greater courtesy and
formality in the manner of asking.
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25 The Supreme Court of Canada has considered the definition of "owner" in similar words in other statutes in three cases 

since 1976: City of Hamilton v. Cipriani, [1977] 1 S.C.R. 169, 67 D.L.R. (3d) 1, 9 N.R. 83; Nor. Elec. Co. v. Mfr. Ins. Co., [1977] 

2 S.C.R. 762, 79 D.L.R. (3d) 336, 18 N.S.R. (2d) 32, 12 N.R. 216; and Phoenix Assur. Co. v. Bird Const. Co., supra. None of 

these cases, in my opinion, stands for the proposition that contracting with a builder, of itself, brings one within the definition 

of "owner". In all of those cases, there was an active participation by the entity eventually held to have made a "request" and 

so to be within the definition of "owner". 

26 The position of many new home buyers is aptly stated by Mr. E. Mirth, of the Alberta bar, in a paper delivered to the 

Alberta branch of the Canadian Bar Association and reproduced in the association's papers for 1986 at p. 488: 

... one must ... quaere the application of the Act to an "interim" purchaser: — one who acquires an interest under an 

"interim" agreement for sale and who expects to have little or no involvement in the project until it is completed. It is not 

uncommon for a new-home buyer to tie a property up with an "interim" purchase with no further significant involvement 

until closing after house completion. The buyer, in his own mind at least, is buying a completed house; not a lot with 

construction to be done thereon. Often his "interim" says little more about what construction is to be done (and how) than 

to say that a house of a certain type is to be built. There are no progress payments, and often the buyer simply assumes the 

builder's mortgage (which fmances construction) on closing and possession. From the buyer's perspective he is on closing 

buying a completed house and lot by cash (or cash and mortgage assumption). Especially where the builder has or places 

permanent financing to be assumed on closing, the "interim agreement" seems closer in character to an option than to an 

agreement for sale. The deal has a distinct and separate level of closing once the house is built. The buyer swaps his full 

price payment for title to a completed house. 

27 In this case, the Coyes' participation in the construction activities was little more than to choose a house plan. They 

had such a minimal part in design that their contract does not even specify any extras to be added to it. The contract does not 

empower them to inspect during construction or to have any involvement with subtrades. The builder had obtained the mortgage 

and financed construction from it so that Mr. and Mrs. Coyes were unable to control the cash flow into the project to ensure 

that no builders' liens would be outstanding. Moreover the form of contract describes the Coyes as interim purchasers, which 

was borne out by the provision for a closing when the house was completed at which time most of the purchase price would be 

paid by cash and the assumption of the builder's mortgage. Only then would title be transferred. 

28 All of these factors lead to the conclusion that the essential contract in this case is for the sale of a completed house. 

I respectfully agree with Mr. Justice Virtue that these facts do not lead to a finding of an implied request by the Coyes to the 

persons who supplied work and materials to the house. The Coyes' role was passive and no more than the "mere knowledge or 

consent" referred to in MacDonald v. MacDonald-Rowe, supra. I agree with his conclusion that the Coyes were not "owners" 
within the meaning of s. 1(g) of the Builders' Lien Act. 

29 The task before the court in each case of this kind, where the contract with a builder is relied upon as constituting a 

request, is to determine, as a fmding of fact, the essential purpose of the contract as it can be determined from all the factors 

in evidence. For this reason cases decided on a different set of facts are not particularly helpful in reaching a conclusion. The 

appellant cited the decision of the Saskatchewan Court of Appeal in Arrow Plumbing & Heating (1978) Ltd. v. Enercon Bldg. 

Corp., [1987] 1 W.W.R. 724, 53 Sask. R. 108 (C.A.). In that case, as here, the home buyer entered a contract with a builder 

who had title to the building lot throughout. On this point, the case turns on the finding by Bayda C.J.S. at pp. 728-29 that 

"the essential purpose of the contract between the respondents [the buyers] and Enercon [the builder] was that Enercon would 

commission the work to be done on the property for the respondents". Applying the same test to a different set of facts he has 

reached a different conclusion than was reached in this case. 

III 

30 The remaining point is to determine the priority between the purchasers' lien and the builders' liens registered subsequently 

to it. Mr. and Mrs. Coyes claim priority for their purchaser's lien under s. 16(5) of the Land Titles Act on the ground of prior 

WestlawNext. CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 

Royal Trust Corp. of Canada v. Bengert Construction Ltd., 1988 ABCA 58, 1988...
1988 ABCA 58, 1988 CarswellAlta 39, [1988] 4 W.W.R. 308, [1988] A.W.L.D. 732...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 6

25      The Supreme Court of Canada has considered the definition of "owner" in similar words in other statutes in three cases
since 1976: City of Hamilton v. Cipriani, [1977] 1 S.C.R. 169, 67 D.L.R. (3d) 1, 9 N.R. 83; Nor. Elec. Co. v. Mfr. Ins. Co., [1977]
2 S.C.R. 762, 79 D.L.R. (3d) 336, 18 N.S.R. (2d) 32, 12 N.R. 216; and Phoenix Assur. Co. v. Bird Const. Co., supra. None of
these cases, in my opinion, stands for the proposition that contracting with a builder, of itself, brings one within the definition
of "owner". In all of those cases, there was an active participation by the entity eventually held to have made a "request" and
so to be within the definition of "owner".

26      The position of many new home buyers is aptly stated by Mr. E. Mirth, of the Alberta bar, in a paper delivered to the
Alberta branch of the Canadian Bar Association and reproduced in the association's papers for 1986 at p. 488:

... one must ... quaere the application of the Act to an "interim" purchaser: — one who acquires an interest under an
"interim" agreement for sale and who expects to have little or no involvement in the project until it is completed. It is not
uncommon for a new-home buyer to tie a property up with an "interim" purchase with no further significant involvement
until closing after house completion. The buyer, in his own mind at least, is buying a completed house; not a lot with
construction to be done thereon. Often his "interim" says little more about what construction is to be done (and how) than
to say that a house of a certain type is to be built. There are no progress payments, and often the buyer simply assumes the
builder's mortgage (which finances construction) on closing and possession. From the buyer's perspective he is on closing
buying a completed house and lot by cash (or cash and mortgage assumption). Especially where the builder has or places
permanent financing to be assumed on closing, the "interim agreement" seems closer in character to an option than to an
agreement for sale. The deal has a distinct and separate level of closing once the house is built. The buyer swaps his full
price payment for title to a completed house.

27      In this case, the Coyes' participation in the construction activities was little more than to choose a house plan. They
had such a minimal part in design that their contract does not even specify any extras to be added to it. The contract does not
empower them to inspect during construction or to have any involvement with subtrades. The builder had obtained the mortgage
and financed construction from it so that Mr. and Mrs. Coyes were unable to control the cash flow into the project to ensure
that no builders' liens would be outstanding. Moreover the form of contract describes the Coyes as interim purchasers, which
was borne out by the provision for a closing when the house was completed at which time most of the purchase price would be
paid by cash and the assumption of the builder's mortgage. Only then would title be transferred.

28      All of these factors lead to the conclusion that the essential contract in this case is for the sale of a completed house.
I respectfully agree with Mr. Justice Virtue that these facts do not lead to a finding of an implied request by the Coyes to the
persons who supplied work and materials to the house. The Coyes' role was passive and no more than the "mere knowledge or
consent" referred to in MacDonald v. MacDonald-Rowe, supra. I agree with his conclusion that the Coyes were not "owners"
within the meaning of s. 1(g) of the Builders' Lien Act.

29      The task before the court in each case of this kind, where the contract with a builder is relied upon as constituting a
request, is to determine, as a finding of fact, the essential purpose of the contract as it can be determined from all the factors
in evidence. For this reason cases decided on a different set of facts are not particularly helpful in reaching a conclusion. The
appellant cited the decision of the Saskatchewan Court of Appeal in Arrow Plumbing & Heating (1978) Ltd. v. Enercon Bldg.
Corp., [1987] 1 W.W.R. 724, 53 Sask. R. 108 (C.A.). In that case, as here, the home buyer entered a contract with a builder
who had title to the building lot throughout. On this point, the case turns on the finding by Bayda C.J.S. at pp. 728-29 that
"the essential purpose of the contract between the respondents [the buyers] and Enercon [the builder] was that Enercon would
commission the work to be done on the property for the respondents". Applying the same test to a different set of facts he has
reached a different conclusion than was reached in this case.

III

30      The remaining point is to determine the priority between the purchasers' lien and the builders' liens registered subsequently
to it. Mr. and Mrs. Coyes claim priority for their purchaser's lien under s. 16(5) of the Land Titles Act on the ground of prior
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registration. By that section, priority between "mortgagees, transferees and others" is determined by the time of registration. 

The builders' lien holders, on the other hand, point out that, by s. 8 of the Builders' Lien Act, their liens arose in each case when 

the work was begun or the first material was furnished. 

31 The applicable sections are as follows: 

32 The Land Titles Act, R.S.A. 1980, c. L-5: 

16 ... 

(5) For purposes of priority between mortgagees, transferees and others, the serial number assigned to the instrument or 

caveat shall determine the priority of the instrument or caveat filed or registered. 

33 The Builders' Lien Act, R.S.A. 1980, c. B-12: 

8 The lien created by this Act arises when the work is begun or the first material is furnished. 

9(1) A lien has priority over all judgments, executions, assignments, attachments, garnishments and receiving orders 

recovered, issued or made after the lien arises. 

34 In my view the purchasers' lien has priority in this case. Section 9(1) of the Builders' Lien Act (quoted above) gives a 

builders' lien priority over "judgments, executions, assignments, attachments ... and receiving orders recovered, issued or made" 

after the lien arises even though the lien may not then be registered. A purchaser's lien, however, is not among the interests 

specified as losing a priority gained by time of registration to a builders' lien which had arisen but not been registered. The 

list of interests specified in s. 9(1) as exceptions to the general rules of priority cannot be extended beyond those specifically 

mentioned. 

35 Accordingly, I would dismiss the appeal, with costs to the respondents. 

Appeal dismissed. 
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registration. By that section, priority between "mortgagees, transferees and others" is determined by the time of registration.
The builders' lien holders, on the other hand, point out that, by s. 8 of the Builders' Lien Act, their liens arose in each case when
the work was begun or the first material was furnished.

31      The applicable sections are as follows:

32      The Land Titles Act, R.S.A. 1980, c. L-5:

16 ...

(5) For purposes of priority between mortgagees, transferees and others, the serial number assigned to the instrument or
caveat shall determine the priority of the instrument or caveat filed or registered.

33      The Builders' Lien Act, R.S.A. 1980, c. B-12:

8 The lien created by this Act arises when the work is begun or the first material is furnished.

9(1) A lien has priority over all judgments, executions, assignments, attachments, garnishments and receiving orders
recovered, issued or made after the lien arises.

34      In my view the purchasers' lien has priority in this case. Section 9(1) of the Builders' Lien Act (quoted above) gives a
builders' lien priority over "judgments, executions, assignments, attachments ... and receiving orders recovered, issued or made"
after the lien arises even though the lien may not then be registered. A purchaser's lien, however, is not among the interests
specified as losing a priority gained by time of registration to a builders' lien which had arisen but not been registered. The
list of interests specified in s. 9(1) as exceptions to the general rules of priority cannot be extended beyond those specifically
mentioned.

35      Accordingly, I would dismiss the appeal, with costs to the respondents.
Appeal dismissed.
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Page: 2 

Steven J. Weisz, for the intervener Insolvency Institute of Canada 

Heard: September 17, 2018 

On appeal from the order of Justice Frank J.C. Newbould of the Superior Court of 
Justice dated October 5, 2016, with reasons reported at 2016 ONSC 6086, 41 
C.B.R. (6th) 320. 

Pepall J.A.: 

Introduction 

[1] There are two issues that arise on this appeal. The first issue is simply 

stated: can a third party interest in land in the nature of a Gross Overriding 

Royalty ("GOR") be extinguished by a vesting order granted in a receivership 

proceeding? The second issue is procedural. Does the appeal period in the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA") or the Courts of 

Justice Act, R.S.O. 1990, c. C. 43 ("CJA") govern the appeal from the order of 

the motion judge in this case? 

[2] These reasons relate to the second stage of the appeal from the decision of 
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Steven J. Weisz, for the intervener Insolvency Institute of Canada 

Heard: September 17, 2018 

On appeal from the order of Justice Frank J.C. Newbould of the Superior Court of 
Justice dated October 5, 2016, with reasons reported at 2016 ONSC 6086, 41 
C.B.R. (6th) 320. 

Pepall J.A.: 
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Background 

[3] The facts underlying this appeal may be briefly outlined. 

[4] On August 20, 2015, the court appointed Richter Advisory Group Inc. ("the 

Receiver") as receiver of the assets, undertakings and properties of Dianor 

Resources Inc. ("Dianor"), an insolvent exploration company focused on the 

acquisition and exploitation of mining properties in Canada. The appointment 

was made pursuant to s. 243 of the BIA and s. 101 of the CJA, on the 

application of Dianor's secured lender, the respondent Third Eye Capital 

Corporation ("Third Eye") who was owed approximately $5.5 million. 

[5] Dianor's main asset was a group of mining claims located in Ontario and 

Quebec. Its flagship project is located near Wawa, Ontario. Dianor originally 

entered into agreements with 3814793 Ontario Inc. ("381 Co.") to acquire 

certain mining claims. 381 Co. was a company controlled by John Leadbetter, 

the original prospector on Dianor's properties, and his wife, Paulette A. 

Mousseau-Leadbetter. The agreements provided for the payment of GORs for 

diamonds and other metals and minerals in favour of the appellant 2350614 

Ontario Inc. ("235 Co."), another company controlled by John Leadbetter.1 The 

The original agreement provided for the payment of the GORs to 381 Co. and Paulette A. Mousseau-
Leadbetter. The motion judge noted that the record was silent on how 235 Co. came to be the holder of 
these royalty rights but given his conclusion, he determined that there was no need to resolve this issue: 
at para. 6. 
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mining claims were also subject to royalty rights for all minerals in favour of 

Essar Steel Algoma Inc. ("Algoma"). Notices of the agreements granting the 

GORs and the royalty rights were registered on title to both the surface rights 

and the mining claims. The GORs would not generate any return to the GOR 

holder in the absence of development of a producing mine. Investments of at 

least $32 million to determine feasibility, among other things, are required 

before there is potential for a producing mine. 

[6] Dianor also obtained the surface rights to the property under an agreement 

with 381 Co. and Paulette A. Mousseau-Leadbetter. Payment was in part met 

by a vendor take-back mortgage in favour of 381 Co., Paulette A. Mousseau-

Leadbetter, and 1584903 Ontario Ltd., another Leadbetter company. 

Subsequently, though not evident from the record that it was the mortgagee, 

1778778 Ontario Inc. ("177 Co."), another Leadbetter company, demanded 

payment under the mortgage and commenced power of sale proceedings. The 

notice of sale referred to the vendor take-back mortgage in favour of 381 Co., 

Paulette A. Mousseau-Leadbetter, and 1584903 Ontario Ltd. A transfer of the 

surface rights was then registered from 177 Co. to 235 Co. In the end result, in 
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addition to the GORs, 235 Co. purports to also own the surface rights 

associated with the mining claims of Dianor.2

[7] Dianor ceased operations in December 2012. The Receiver reported that 

Dianor's mining claims were not likely to generate any realization under a 

liquidation of the company's assets. 

[8] On October 7, 2015, the motion judge sitting on the Commercial List, and 

who was supervising the receivership, made an order approving a sales 

process for the sale of Dianor's mining claims. The process generated two bids, 

both of which contained a condition that the GORs be terminated or impaired. 

One of the bidders was Third Eye. On December 11, 2015, the Receiver 

accepted Third Eye's bid conditional on obtaining court approval. 

[9] The purchase price consisted of a $2 million credit bid, the assumption of 

certain liabilities, and $400,000 payable in cash, $250,000 of which was to be 

distributed to 235 Co. for its GORs and the remaining $150,000 to Algoma for 

its royalty rights. The agreement was conditional on extinguishment of the 

GORs and the royalty rights. It also provided that the closing was to occur within 

two days after the order approving the agreement and transaction and no later 

than August 31, 2016, provided the order was then not the subject of an appeal. 

The agreement also made time of the essence. Thus, the agreement 

2 The ownership of the surface rights is not in issue in this appeal. 
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contemplated a closing prior to the expiry of any appeal period, be it 10 days 

under the BIA or 30 days under the CJA. Of course, assuming leave to appeal 

was not required, a stay of proceedings could be obtained by simply serving a 

notice of appeal under the BIA (pursuant to s. 195 of the BIA) or by applying for 

a stay under r. 63.02 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194. 

[10] On August 9, 2016, the Receiver applied to the court for approval of the 

sale to Third Eye and, at the same time, sought a vesting order that purported 

to extinguish the GORs and Algoma's royalty rights as required by the 

agreement of purchase and sale. The agreement of purchase and sale, which 

included the proposed terms of the sale, and the draft sale approval and vesting 

order were included in the Receiver's motion record and served on all interested 

parties including 235 Co. 

[11] The motion judge heard the motion on September 27, 2016. 235 Co. did 

not oppose the sale but asked that the property that was to be vested in Third 

Eye be subject to its GORs. All other interested parties including Algoma 

supported the proposed sale approval and vesting order. 

[12] On October 5, 2016, the motion judge released his reasons. He held that 

the GORs did not amount to interests in land and that he had jurisdiction under 

the BIA and the CJA to order the property sold and on what terms: at para. 37. 

In any event, he saw "no reason in logic ... why the jurisdiction would not be the 
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same whether the royalty rights were or were not an interest in land": at para. 

40. He granted the sale approval and vesting order vesting the property in Third 

Eye and ordering that on payment of $250,000 and $150,000 to 235 Co. and 

Algoma respectively, their interests were extinguished. The figure of $250,000 

was based on an expert valuation report and 235 Co.'s acknowledgement that 

this represented fair market value.3

[13] Although it had in its possession the terms of the agreement of purchase 

and sale including the closing provision, upon receipt of the motion judge's 

decision on October 5, 2016, 235 Co. did nothing. It did not file a notice of 

appeal which under s. 195 of the BIA would have entitled it to an automatic 

stay. Nor did it advise the other parties that it was planning to appeal the 

decision or bring a motion for a stay of the sale approval and vesting order in 

the event that it was not relying on the BIA appeal provisions. 

[14] For its part, the Receiver immediately circulated a draft sale approval and 

vesting order for approval as to form and content to interested parties. A 

revised draft was circulated on October 19, 2016. The drafts contained only 

minor variations from the draft order included in the motion materials. In the 

3 Although in its materials filed on this appeal, 235 Co. stated that the motion judge erred in making this 
finding, in oral submissions before this court, Third Eye's counsel confirmed that this was the position 
taken by 235 Co.'s counsel before the motion judge, and 235 Co.'s appellate counsel, who was not 
counsel below, stated that this must have been the submission made by counsel for 235 Co. before the 
motion judge. 
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absence of any response from 235 Co., the Receiver was required to seek an 

appointment to settle the order. However, on October 26, 2016, 235 Co. 

approved the order as to form and content, having made no changes. The sale 

approval and vesting order was issued and entered on that same day and then 

circulated. 

[15] On October 26, 2016, for the first time, 235 Co. advised counsel for the 

Receiver that "an appeal is under consideration" and asked the Receiver for a 

deferral of the cancellation of the registered interests. In two email exchanges, 

counsel for the Receiver responded that the transaction was scheduled to close 

that afternoon and 235 Co.'s counsel had already had ample time to get 

instructions regarding any appeal. Moreover, the Receiver stated that the 

appeal period "is what it is" but that the approval order was not stayed during 

the appeal period. Counsel for 235 Co. did not respond and took no further 

steps. The Receiver, on the demand of the purchaser Third Eye, closed the 

transaction later that same day in accordance with the terms of the agreement 

of purchase and sale. The mining claims of Dianor were assigned by Third Eye 

to 2540575 Ontario Inc. There is nothing in the record that discloses the 

relationship between Third Eye and the assignee. The Receiver was placed in 

funds by Third Eye, the sale approval and vesting order was registered on title 

and the GORs and the royalty interests were expunged from title. That same 
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day, the Receiver advised 235 Co. and Algoma that the transaction had closed 

and requested directions regarding the $250,000 and $150,000 payments. 

[16] On November 3, 2016, 235 Co. served and filed a notice of appeal of the 

sale approval and vesting order. It did not seek any extension of time to appeal. 

235 Co. filed its notice of appeal 29 days after the motion judge's October 5, 

2016 decision and 8 days after the order was signed, issued and entered. 

[17] Algoma's Monitor in its Companies' Creditors Arrangement Act, R.S.C. 

1985, c. C-36 ("CCAA") proceedings received and disbursed the funds allocated 

to Algoma. The $250,000 allocated to 235 Co. are held in escrow by its law firm 

pending the resolution of this appeal. 

Proceedings Before This Court 

[18] On appeal, this court disagreed with the motion judge's determination that 

the GORs did not amount to interests in land: see First Reasons, at para. 9. 

However, due to an inadequate record, a number of questions remained to be 

answered and further submissions and argument were requested on the 

following issues: 

(1) Whether and under what circumstances and limitations 
a Superior Court judge has jurisdiction to extinguish a 
third party's interest in land, using a vesting order, under 
s. 100 of the CJA and s. 243 of the BIA, where s. 
65.13(7) of the BIA; s. 36(6) of the CCAA; ss. 66(1.1) 
and 84.1 of the BIA; or s. 11.3 of the CCAA do not 
apply; 
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(2) If such jurisdiction does not exist, should this court order 
that the Land Title register be rectified to reflect 235 
Co.'s ownership of the GORs or should some other 
remedy be granted; and 

(3) What was the applicable time within which 235 Co. was 
required to appeal and/or seek a stay and did 235 Co.'s 
communication that it was considering an appeal affect 
the rights of the parties. 

[19] The Insolvency Institute of Canada was granted intervener status. It 

describes itself as a non-profit, non-partisan and non-political organization 

comprised of Canada's leading insolvency and restructuring professionals. 

A. Jurisdiction to Extinguish an Interest in Land Using a Vesting Order 

(1) Positions of Parties 

[20] The appellant 235 Co. initially took the position that no authority exists 

under s. 100 of the CJA, s. 243 of BIA, or the court's inherent jurisdiction to 

extinguish a real property interest that does not belong to the company in 

receivership. However, in oral argument, counsel conceded that the court did 

have jurisdiction under s. 100 of the CJA but the motion judge exercised that 

jurisdiction incorrectly. 235 Co. adopted the approach used by Wilton-Siegel J. 

in Romspen Investment Corporation v. Woods Property Development Inc., 2011 

ONSC 3648, 75 C.B.R. (5th) 109, at para. 190, rev'd on other grounds, 2011 

ONCA 817, 286 O.A.C. 189. It took the position that if the real property interest 

is worthless, contingent, or incomplete, the court has jurisdiction to extinguish 
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the interest. However here, 235 Co. held complete and non-contingent title to 

the GORs and its interest had value. 

[21] In response, the respondent Third Eye states that a broad purposive 

interpretation of s. 243 of the BIA and s. 100 of the CJA allows for 

extinguishment of the GORs. Third Eye also relies on the court's inherent 

jurisdiction in support of its position. It submits that without a broad and 

purposive approach, the statutory insolvency provisions are unworkable. In 

addition, the Conveyancing and Law of Property Act, R.S.O. 1990, c. C. 34 

("CLPA") provides a mechanism for rights associated with an encumbrance to 

be channelled to a payment made into court. Lastly, Third Eye submits that if 

the court accedes to the position of 235 Co., Dianor's asset and 235 Co.'s 

GORs will waste. In support of this argument, Third Eye notes there were only 

two bids for Dianor's mining claims, both of which required the GORs to be 

significantly reduced or eliminated entirely. For its part, Third Eye states that 

"there is no deal with the GORs on title" as its bid was contingent on the GORs 

being vested off. 

[22] The respondent Receiver supports the position taken by Third Eye that the 

motion judge had jurisdiction to grant the order vesting off the GORs and that 

he appropriately exercised that jurisdiction in granting the order under s. 243 of 

the BIA and, in the alternative, the court's inherent jurisdiction. 
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[22] The respondent Receiver supports the position taken by Third Eye that the 

motion judge had jurisdiction to grant the order vesting off the GORs and that 

he appropriately exercised that jurisdiction in granting the order under s. 243 of 

the BIA and, in the alternative, the court’s inherent jurisdiction.  
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[23] The respondent Algoma supports the position advanced by Third Eye and 

the Receiver. Both it and 235 Co. have been paid and the Monitor has 

disbursed the funds paid to Algoma. The transaction cannot now be unwound. 

[24] The intervener, the Insolvency Institute of Canada, submits that a 

principled approach to vesting out property in insolvency proceedings is critical 

for a properly functioning restructuring regime. It submits that the court has 

inherent and equitable jurisdiction to extinguish third party proprietary interests, 

including interests in land, by utilizing a vesting order as a gap-filling measure 

where the applicable statutory instrument is silent or may not have dealt with 

the matter exhaustively. The discretion is a narrow but necessary power to 

prevent undesirable outcomes and to provide added certainty in insolvency 

proceedings. 

(2) Analysis 

(a) Significance of Vesting Orders 

[25] To appreciate the significance of vesting orders, it is useful to describe 

their effect. A vesting order "effects the transfer of purchased assets to a 

purchaser on a free and clear basis, while preserving the relative priority of 

competing claims against the debtor vendor with respect to the proceeds 

generated by the sale transaction" (emphasis in original): David Bish & Lee 

Cassey, "Vesting Orders Part 1: The Origins and Development" (2015) 32:4 
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Nat'l. Ins°Iv. Rev. 41, at p. 42 ("Vesting Orders Part 1"). The order acts as a 

conveyance of title and also serves to extinguish encumbrances on title. 

[26] A review of relevant literature on the subject reflects the pervasiveness of 

vesting orders in the insolvency arena. Luc Morin and Nicholas Mancini 

describe the common use of vesting orders in insolvency practice in "Nothing 

Personal: the Bloom Lake Decision and the Growing Outreach of Vesting 

Orders Against in personam Rights" in Janis P. Sarra, ed., Annual Review of 

Insolvency Law 2017 (Toronto: Thomson Reuters, 2018) 905, at p. 938: 

Vesting orders are now commonly being used to 
transfer entire businesses. Savvy insolvency 
practitioners have identified this path as being less 
troublesome and more efficient than having to go 
through a formal plan of arrangement or BIA proposal. 

[27] The significance of vesting orders in modern insolvency practice is also 

discussed by Bish and Cassey in "Vesting Orders Part 1", at pp. 41-42: 

Over the past decade, a paradigm shift has occurred in 
Canadian corporate insolvency practice: there has been 
a fundamental transition in large cases from a dominant 
model in which a company restructures its business, 
operations, and liabilities through a plan of arrangement 
approved by each creditor class, to one in which a 
company instead conducts a sale of all or substantially 
all of its assets on a going concern basis outside of a 
plan of arrangement ... 

Unquestionably, this profound transformation would not 
have been possible without the vesting order. It is the 
cornerstone of the modern "restructuring" age of 
corporate asset sales and secured creditor realizations 
... The vesting order is the holy grail sought by every 
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purchaser; it is the carrot dangled by debtors, court 
officers, and secured creditors alike in pursuing and 
negotiating sale transactions. If Canadian courts elected 
to stop granting vesting orders, the effect on the 
insolvency practice would be immediate and 
extraordinary. Simply put, the system could not function 
in its present state without vesting orders. [Emphasis in 
original.] 

[28] The authors emphasize that a considerable portion of Canadian insolvency 

practice rests firmly on the granting of vesting orders: see David Bish & Lee 

Cassey, "Vesting Orders Part 2: The Scope of Vesting Orders" (2015) 32:5 Nat'l 

Ins°Iv. Rev. 53, at p. 56 ("Vesting Orders Part 2"). They write that the statement 

describing the unique nature of vesting orders reproduced from Houlden, 

Morawetz and Sarra (and cited at para. 109 of the reasons in stage one of this 

appeal)4 which relied on 1985 and 2003 decisions from Saskatchewan is 

remarkable and bears little semblance to the current practice. The authors do 

not challenge or criticize the use of vesting orders. They make an observation 

with which I agree, at p. 65, that: "a more transparent and conscientious 

4 To repeat, the statement quoted from Lloyd W. Houlden, Geoffrey B. Morawetz & Janis P. 
Sarra, Bankruptcy and Insolvency Law of Canada, 4th ed., loose-leaf (Toronto: Carswell, 2009), at Part 
XI, L§21, said: 

A vesting order should only be granted if the facts are not in dispute and there is no other 
available or reasonably convenient remedy; or in exceptional circumstances where 
compliance with the regular and recognized procedure for sale of real estate would result 
in an injustice. In a receivership, the sale of the real estate should first be approved by 
the court. The application for approval should be served upon the registered owner and 
all interested parties. If the sale is approved, the receiver may subsequently apply for a 
vesting order, but a vesting order should not be made until the rights of all interested 
parties have either been relinquished or been extinguished by due process. [Citations 
omitted.] 
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application of the formative equitable principles and considerations relating to 

vesting orders will assist in establishing a proper balancing of interests and a 

framework understood by all participants." 

(b) Potential Roots of Jurisdiction 

[29] In analysing the issue of whether there is jurisdiction to extinguish 235 

Co.'s GORs, I will first address the possible roots of jurisdiction to grant vesting 

orders and then I will examine how the legal framework applies to the factual 

scenario engaged by this appeal. 

[30] As mentioned, in oral submissions, the appellant conceded that the motion 

judge had jurisdiction; his error was in exercising that jurisdiction by 

extinguishing a property interest that belonged to 235 Co. Of course, a party 

cannot confer jurisdiction on a court on consent or otherwise, and I do not draw 

on that concession. However, as the submissions of the parties suggest, there 

are various potential sources of jurisdiction to vest out the GORs: s. 100 of the 

CJA, s. 243 of the BIA, s. 21 of the CLPA, and the court's inherent jurisdiction. I 

will address the first three potential roots for jurisdiction. As I will explain, it is 

unnecessary to resort to reliance on inherent jurisdiction. 
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(c) The Hierarchical Approach to Jurisdiction in the Insolvency 

Context 

[31] Before turning to an analysis of the potential roots of jurisdiction, it is 

important to consider the principles which guide a court's determination of 

questions of jurisdiction in the insolvency context. In Century Services Inc. v. 

Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379, at para. 65, 

Deschamps J. adopted the hierarchical approach to addressing the court's 

jurisdiction in insolvency matters that was espoused by Justice Georgina R. 

Jackson and Professor Janis Sarra in their article "Selecting the Judicial Tool to 

Get the Job Done: An Examination of Statutory Interpretation, Discretionary 

Power and Inherent Jurisdiction in Insolvency Matters"' in Janis P. Sarra, ed., 

Annual Review of Insolvency Law 2007 (Toronto: Thomson Carswell, 2008) 41. 

The authors suggest that in addressing under-inclusive or skeletal legislation, 

first one "should engage in statutory interpretation to determine the limits of 

authority, adopting a broad, liberal and purposive interpretation that may reveal 

that authority": at p. 42. Only then should one turn to inherent jurisdiction to fill a 

possible gap. "By determining first whether the legislation can bear a broad and 

liberal interpretation, judges may avoid the difficulties associated with the 

exercise of inherent jurisdiction": at p. 44. The authors conclude at p. 94: 

On the authors' reading of the commercial 
jurisprudence, the problem most often for the court to 
resolve is that the legislation in question is under-
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inclusive. It is not ambiguous. It simply does not 
address the application that is before the court, or in 
some cases, grants the court the authority to make any 
order it thinks fit. While there can be no magic formula 
to address this recurring situation, and indeed no one 
answer, it appears to the authors that practitioners have 
available a number of tools to accomplish the same 
end. In determining the right tool, it may be best to 
consider the judicial task as if in a hierarchy of judicial 
tools that may be deployed. The first is examination of 
the statute, commencing with consideration of the 
precise wording, the legislative history, the object and 
purposes of the Act, perhaps a consideration of 
Driedger's principle of reading the words of the Act in 
their entire context, in their grammatical and ordinary 
sense harmoniously with the scheme of the Act, the 
object of the Act, and the intention of Parliament, and a 
consideration of the gap-filling power, where applicable. 
It may very well be that this exercise will reveal that a 
broad interpretation of the legislation confers the 
authority on the court to grant the application before it. 
Only after exhausting this statutory interpretative 
function should the court consider whether it is 
appropriate to assert an inherent jurisdiction. Hence, 
inherent jurisdiction continues to be a valuable tool, but 
not one that is necessary to utilize in most 
circumstances. 

[32] Elmer A. Driedger's now famous formulation is that the words of an Act are 

to be read in their entire context, in their grammatical and ordinary sense 

harmoniously with the scheme of the Act, the object of the Act, and the intention 

of Parliament: The Construction of Statutes (Toronto: Butterworth's, 1974), at p. 

67. See also Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21; 

Montreal (City) v. 2952-1366 Quebec Inc., 2005 SCC 62, [2005] 3 S.C.R. 141, 
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at para. 9. This approach recognizes that "statutory interpretation cannot be 

founded on the wording of the legislation alone": Rizzo, at para. 21. 

(d) Section 100 of the CJA 

[33] This brings me to the CJA. In Ontario, the power to grant a vesting order is 

conferred by s. 100 of the CJA which states that: 

A court may by order vest in any person an interest in 
real or personal property that the court has authority to 
order be disposed of, encumbered or conveyed. 

[34] The roots of s. 100 and vesting orders more generally, can be traced to the 

courts of equity. Vesting orders originated as a means to enforce an order of the 

Court of Chancery which was a court of equity. In 1857, An Act for further 

increasing the efficiency and simplifying the proceedings of the Court of 

Chancery, c. 1857, c. 56, s. VIII was enacted. It provided that where the court 

had power to order the execution of a deed or conveyance of a property, it now 

also had the power to make a vesting order for such property.5 In other words, it 

is a power to vest property from one party to another in order to implement the 

order of the court. As explained by this court in Chippewas of Sarnia Band v. 

Canada (Attorney General) (2000), 51 O.R. (3d) 641 (C.A.), at para. 281, leave 

5 Such orders were subsequently described as vesting orders in An Act respecting the Court of Chancery, 
C.S.U.C. 1859, c. 12, s. 63. The authority to grant vesting orders was inserted into the The Judicature 
Act, R.S.O. 1897, c. 51, s. 36 in 1897 when the Courts of Chancery were abolished. Section 100 of the 
CJA appeared in 1984 with the demise of The Judicature Act: see An Act to revise and consolidate the 
Law respecting the Organization, Operation and Proceedings of Courts of Justice in Ontario, S.O. 1984, 
c. 11, s. 113. 
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to appeal refused, [2001] S.C.C.A. No. 63, the court's statutory power to make a 

vesting order supplemented its contempt power by allowing the court to effect a 

change of title in circumstances where the parties had been directed to deal 

with property in a certain manner but had failed to do so. Vesting orders are 

equitable in origin and discretionary in nature: Chippewas, at para. 281. 

[35] Blair J.A. elaborated on the nature of vesting orders in Re Regal 

Constellation Hotel Ltd. (2004), 71 O.R. (3d) 355 (C.A.), at para. 33: 

A vesting order, then, had a dual character. It is on the 
one hand a court order ("allowing the court to effect the 
change of title directly"), and on the other hand a 
conveyance of title (vesting "an interest in real or 
personal property" in the party entitled thereto under the 
order). 

[36] Frequently vesting orders would arise in the context of real property, family 

law and wills and estates. Trick v. Trick (2006), 81 O.R. (3d) 241 (C.A.), leave to 

appeal refused, [2006] S.C.C.A. No. 388, involved a family law dispute over the 

enforcement of support orders made under the Divorce Act, R.S.C. 1985, c. 3 

(2nd Supp.). The motion judge in Trick had vested 100 per cent of the 

appellant's private pension in the respondent in order to enforce a support 

order. In granting the vesting order, the motion judge relied in part on s. 100 of 

the CJA. On appeal, the appellant argued that the vesting order contravened s. 

66(4) of the Pension Benefits Act, R.S.O. 1990, c. P. 8 which permitted 

execution against a pension benefit to enforce a support order only up to a 
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maximum of 50 per cent of the benefit. This court allowed the appeal and held 

that a vesting order under s. 100 of the CJA could not be granted where to do 

so would contravene a specific provision of the Pension Benefits Act: at para. 

16. Lang J.A. stated at para. 16 that even if a vesting order was available in 

equity, that relief should be refused where it would conflict with the specific 

provisions of the Pension Benefits Act. In obiter, she observed that s. 100 of the 

CJA "does not provide a free standing right to property simply because the court 

considers that result equitable": at para. 19. 

[37] The motion judge in the case under appeal rejected the applicability of 

Trick stating, at para. 37: 

That case [Trick] i[s] not the same as this case. In that 
case, there was no right to order the CPP and OAS 
benefits to be paid to the wife. In this case, the BIA and 
the Courts of Justice Act give the Court that jurisdiction 
to order the property to be sold and on what terms. 
Under the receivership in this case, Third Eye is entitled 
to be the purchaser of the assets pursuant to the bid 
process authorized by the Court. 

[38] It is unclear whether the motion judge was concluding that either statute 

provided jurisdiction or that together they did so. 

[39] Based on the obiter in Trick, absent an independent basis for jurisdiction, 

the CJA could not be the sole basis on which to grant a vesting order. There 

had to be some other root for jurisdiction in addition to or in place of the CJA. 
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Section 100 of the CJA is silent as to any transfer being 
on a free and clear basis. There appears to be very little 
written on this subject, but, presumably, the power 
would flow from the court being a court of equity and 
from the very practical notion that it, pursuant to its 
equitable powers, can issue a vesting order transferring 
assets and should, correspondingly, have the power to 
set the terms of such transfer so long as such terms 
accord with the principles of equity. [Emphasis in 
original.] 

[41] This would suggest that provided there is a basis on which to grant an 

order vesting property in a purchaser, there is a power to vest out interests on a 

free and clear basis so long as the terms of the order are appropriate and 

accord with the principles of equity. 

[42] This leads me to consider whether jurisdiction exists under s. 243 of the 

BIA both to sell assets and to set the terms of the sale including the granting of 

a vesting order. 

(e) Section 243 of the BIA 

[43] The BIA is remedial legislation and should be given a liberal interpretation 

to facilitate its objectives: Ford Motor Company of Canada, Limited v. Welcome 

Ford Sales Ltd., 2011 ABCA 158, 505 A.R. 146, at para. 43; Nautical Data 

International Inc., Re, 2005 NLTD 104, 249 Nfld. & P.E.I.R. 247, at para. 9; Re 

Bell, 2013 ONSC 2682, at para. 125; and Scenna v. Gurizzan (1999), 11 C.B.R. 

(4th) 293 (Ont. S.C.), at para. 4. Within this context, and in order to understand 
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the scope of s. 243, it is helpful to review the wording, purpose, and history of 

the provision. 

The Wording and Purpose of s. 243 

[44] Section 243 was enacted in 2005 and came into force in 2009. It 

authorizes the court to appoint a receiver where it is "just or convenient" to do 

so. As explained by the Supreme Court in Saskatchewan (Attorney General) v. 

Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, prior to 2009, 

receivership proceedings involving assets in more than one province were 

complicated by the simultaneous proceedings that were required in different 

jurisdictions. There had been no legislative provision authorizing the 

appointment of a receiver with authority to act nationally. Rather, receivers were 

appointed under provincial statutes, such as the CJA, which resulted in a 

requirement to obtain separate appointments in each province or territory where 

the debtor had assets. "Because of the inefficiency resulting from this 

multiplicity of proceedings, the federal government amended its bankruptcy 

legislation to permit their consolidation through the appointment of a national 

receiver": Lemare Lake Logging, at para. 1. Section 243 was the outcome. 

[45] Under s. 243, the court may appoint a receiver to, amongst other things, 

take any other action that the court considers advisable. Specifically, s. 243(1) 

states: 
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243(1). Subject to subsection (1.1), on application by a secured 
creditor, a court may appoint a receiver to do any or all of the 
following if it considers it to be just or convenient to do so: 

(a) take possession of all or substantially all of the inventory, 
accounts receivable or other property of an insolvent person 
or bankrupt that was acquired for or used in relation to a 
business carried on by the insolvent person or bankrupt; 

(b) exercise any control that the court considers advisable 
over that property and over the insolvent person's or 
bankrupt's business; or, 

(c) take any other action that the court considers advisable. 

[46] "Receiver" is defined very broadly in s. 243(2), the relevant portion of 

which states: 

243(2) [I]n this Part, receiver means a person who 

(a) is appointed under subsection (1); or 

(b) is appointed to take or takes possession or control — of all 
or substantially all of the inventory, accounts receivable or 
other property of an insolvent person or bankrupt that was 
acquired for or used in relation to a business carried on by the 
insolvent person or bankrupt — under 

(i) an agreement under which property becomes subject 
to a security (in this Part referred to as a "security 
agreement"), or 

(ii) a court order made under another Act of Parliament, 
or an Act of a legislature of a province, that provides for 
or authorizes the appointment of a receiver or a receiver 
— manager. [Emphasis in original.] 

[47] Lemare Lake Logging involved a constitutional challenge to 

Saskatchewan's farm security legislation. The Supreme Court concluded, at 

para. 68, that s. 243 had a simple and narrow purpose: the establishment of a 
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regime allowing for the appointment of a national receiver and the avoidance of 

a multiplicity of proceedings and resulting inefficiencies. It was not meant to 

circumvent requirements of provincial laws such as the 150 day notice of 

intention to enforce requirement found in the Saskatchewan legislation in issue. 

The History of s. 243 

[48] The origins of s. 243 can be traced back to s. 47 of the BIA which was 

enacted in 1992. Before 1992, typically in Ontario, receivers were appointed 

privately or under s. 101 of the CJA and s. 243 was not in existence. 

[49] In 1992, s. 47(1) of the BIA provided for the appointment of an interim 

receiver when the court was satisfied that a secured creditor had or was about 

to send a notice of intention to enforce security pursuant to s. 244(1). Section 

47(2) provided that the court appointing the interim receiver could direct the 

interim receiver to do any or all of the following: 

47(2) The court may direct an interim receiver appointed 
under subsection (1) to do any or all of the following: 

(a) take possession of all or part of the debtor's 
property mentioned in the appointment; 

(b) exercise such control over that property, and 
over the debtor's business, as the court considers 
advisable; and 

(c) take such other action as the court considers 
advisable. 

[50] The language of this subsection is similar to that now found in s. 243(1). 
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[51] Following the enactment of s. 47(2), the courts granted interim receivers 

broad powers, and it became common to authorize an interim receiver to both 

operate and manage the debtor's business, and market and sell the debtor's 

property: Frank Bennett, Bennett on Bankruptcy, 21st ed. (Toronto: LexisNexis, 

2019), at p. 205; Roderick J. Wood, Bankruptcy and Insolvency Law, 2nd ed. 

(Toronto: Irwin Law, 2015), at pp. 505-506. 

[52] Such powers were endorsed by judicial interpretation of s. 47(2). Notably, 

in Canada (Minister of Indian Affairs and Northern Development) v. Curragh, 

Inc. (1994), 114 D.L.R. (4th) 176 (Ont. Ct. (Gen. Div.)), Farley J. considered 

whether the language in s. 47(2)(c) that provided that the court could "direct an 

interim receiver ... to ... take such other action as the court considers 

advisable", permitted the court to call for claims against a mining asset in the 

Yukon and bar claims not filed by a specific date. He determined that it did. He 

wrote, at p. 185: 

It would appear to me that Parliament did not take away 
any inherent jurisdiction from the Court but in fact 
provided, with these general words, that the Court could 
enlist the services of an interim receiver to do not only 
what "justice dictates" but also what "practicality 
demands." It should be recognized that where one is 
dealing with an insolvency situation one is not dealing 
with matters which are neatly organized and operating 
under predictable discipline. Rather the condition of 

20
19

 O
N

C
A

 5
08

 (
C

an
LI

I)
 

 
 
 

Page:  25 
 
 

 

[51] Following the enactment of s. 47(2), the courts granted interim receivers 

broad powers, and it became common to authorize an interim receiver to both 

operate and manage the debtor’s business, and market and sell the debtor’s 

property: Frank Bennett, Bennett on Bankruptcy, 21st ed. (Toronto: LexisNexis, 

2019), at p. 205; Roderick J. Wood, Bankruptcy and Insolvency Law, 2nd ed. 

(Toronto: Irwin Law, 2015), at pp. 505-506.  

[52] Such powers were endorsed by judicial interpretation of s. 47(2). Notably, 

in Canada (Minister of Indian Affairs and Northern Development) v. Curragh, 

Inc. (1994), 114 D.L.R. (4th) 176 (Ont. Ct. (Gen. Div.)), Farley J. considered 

whether the language in s. 47(2)(c) that provided that the court could “direct an 

interim receiver … to … take such other action as the court considers 

advisable”, permitted the court to call for claims against a mining asset in the 

Yukon and bar claims not filed by a specific date. He determined that it did. He 

wrote, at p. 185:  

It would appear to me that Parliament did not take away 
any inherent jurisdiction from the Court but in fact 
provided, with these general words, that the Court could 
enlist the services of an interim receiver to do not only 
what "justice dictates" but also what "practicality 
demands." It should be recognized that where one is 
dealing with an insolvency situation one is not dealing 
with matters which are neatly organized and operating 
under predictable discipline. Rather the condition of 

20
19

 O
N

C
A

 5
08

 (
C

an
LI

I)



Page: 26 

insolvency usually carries its own internal seeds of 
chaos, unpredictability and instability. 

See also Re Loewen Group Inc. (2001), 22 B.L.R. (3d) 134 (Ont. S.C.)6. 

[53] Although Farley J. spoke of inherent jurisdiction, given that his focus was 

on providing meaning to the broad language of the provision in the context of 

Parliament's objective to regulate insolvency matters, this might be more 

appropriately characterized as statutory jurisdiction under Jackson and Sarra's 

hierarchy. Farley J. concluded that the broad language employed by Parliament 

in s. 47(2)(c) provided the court with the ability to direct an interim receiver to do 

not only what "justice dictates" but also what "practicality demands". 

[54] In the intervening period between the 1992 amendments which introduced 

s. 47, and the 2009 amendments which introduced s. 243, the BIA receivership 

regime was considered by the Standing Senate Committee on Banking, Trade 

and Commerce ("Senate Committee"). One of the problems identified by the 

Senate Committee, and summarized in Lemare Lake Logging, at para. 56, was 

that "in many jurisdictions, courts had extended the power of interim receivers to 

such an extent that they closely resembled those of court-appointed receivers." 

This was a deviation from the original intention that interim receivers serve as 

"temporary watchdogs" meant to "protect and preserve" the debtor's estate and 

6 This case was decided before s. 36 of the Companies' Creditors Arrangements Act, R.S.C. 1985, c. C-
36 ("CCAA") was enacted but the same principles are applicable. 
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6
 This case was decided before s. 36 of the Companies’ Creditors Arrangements Act, R.S.C. 1985, c. C-

36 (“CCAA”) was enacted but the same principles are applicable. 
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the interests of the secured creditor during the 10 day period during which the 

secured creditor was prevented from enforcing its security: Re Big Sky Living 

Inc., 2002 ABQB 659, 318 A.R. 165, at paras. 7-8; Standing Senate Committee 

on Banking, Trade and Commerce, Debtors and Creditors Sharing the Burden: 

A Review of the Bankruptcy and Insolvency Act and the Companies' Creditors 

Arrangement Act (Ottawa: Senate of Canada, 2003), at pp. 144-145 ("Senate 

Committee Report").7

[55] Parliament amended s. 47(2) through the Insolvency Reform Act 2005 and 

the Insolvency Reform Act 2007 which came into force on September 18, 

2009.8 The amendment both modified the scope and powers of interim 

receivers, and introduced a receivership regime that was national in scope 

under s. 243. 

[56] Parliament limited the powers conferred on interim receivers by removing 

the jurisdiction under s. 47(2)(c) authorizing an interim receiver to "take such 

other action as the court considers advisable". At the same time, Parliament 

This 10 day notice period was introduced following the Supreme Court's decision in R.E. Lister Ltd. v. 
Dunlop Canada Ltd., [1982] 1 S.C.R. 726 (S.C.C.) which required a secured creditor to give reasonable 
notice prior to the enforcement of its security. 
8 An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency 
Act and the Companies' Creditors Arrangement Act and to make consequential amendments to other 
Acts, S.C. 2005, c. 47 ("Insolvency Reform Act 2005"); An Act to amend the Bankruptcy and Insolvency 
Act, the Companies' Creditors Arrangement Act, the Wage Earner Protection Program Act and chapter 47 
of the Statutes of Canada, 2005, S.C. 2007, c. 36 ("Insolvency Reform Act 2007"). 
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 This 10 day notice period was introduced following the Supreme Court’s decision in R.E. Lister Ltd. v. 

Dunlop Canada Ltd., [1982] 1 S.C.R. 726 (S.C.C.) which required a secured creditor to give reasonable 
notice prior to the enforcement of its security. 
8
 An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency 

Act and the Companies’ Creditors Arrangement Act and to make consequential amendments to other 
Acts, S.C. 2005, c. 47 (“Insolvency Reform Act 2005”); An Act to amend the Bankruptcy and Insolvency 
Act, the Companies’ Creditors Arrangement Act, the Wage Earner Protection Program Act and chapter 47 
of the Statutes of Canada, 2005, S.C. 2007, c. 36 (“Insolvency Reform Act 2007”). 
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introduced s. 243. Notably Parliament adopted substantially the same broad 

language removed from the old s. 47(2)(c) and placed it into s. 243. To repeat, 

243(1). On application by a secured creditor, a court 
may appoint a receiver to do any or all of the following if 
it considers it to be just or convenient to do so: 

(a) take possession of all or substantially all 
of the inventory, accounts receivable or 
other property of an insolvent person or 
bankrupt that was acquired for or used in 
relation to a business carried on by the 
insolvent person or bankrupt; 

(b) exercise any control that the court 
considers advisable over that property and 
over the insolvent person's or bankrupt's 
business; or, 

(c) take any other action that the court 
considers advisable. [Emphasis added.] 

[57] When Parliament enacted s. 243, it was evident that courts had interpreted 

the wording "take such other action that the court considers advisable" in s. 

47(2)(c) as permitting the court to do what "justice dictates" and "practicality 

demands". As the Supreme Court observed in ATCO Gas & Pipelines Ltd. v. 

Alberta (Energy & Utilities Board), 2006 SCC 4, [2006] 1 S.C.R. 140: "It is a 

well-established principle that the legislature is presumed to have a mastery of 

existing law, both common law and statute law". Thus, Parliament's deliberate 

choice to import the wording from s. 47(2)(c) into s. 243(1)(c) must be 

considered in interpreting the scope of jurisdiction under s. 243(1) of the BIA. 
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[58] Professor Wood in his text, at p. 510, suggests that in importing this 

language, Parliament's intention was that the wide-ranging orders formerly 

made in relation to interim receivers would be available to s. 243 receivers: 

The court may give the receiver the power to take 
possession of the debtor's property, exercise control 
over the debtor's business, and take any other action 
that the court thinks advisable. This gives the court the 
ability to make the same wide-ranging orders that it 
formerly made in respect of interim receivers, including 
the power to sell the debtor's property out of the 
ordinary course of business by way of a going-concern 
sale or a break-up sale of the assets. [Emphasis 
added.] 

[59] However, the language in s. 243(1) should also be compared with the 

language used by Parliament in s. 65.13(7) of the BIA and s. 36 of the CCAA. 

Both of these provisions were enacted as part of the same 2009 amendments 

that established s. 243. 

[60] In s. 65.13(7), the BIA contemplates the sale of assets during a proposal 

proceeding. This provision expressly provides authority to the court to: (i) 

authorize a sale or disposition (ii) free and clear of any security, charge or other 

restriction, and (iii) if it does, order the proceeds of the sale or disposition be 

subject to a security, charge or other restriction in favour of the creditor whose 

security, charge or other restriction is to be affected by the order. 
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[58] Professor Wood in his text, at p. 510, suggests that in importing this 

language, Parliament’s intention was that the wide-ranging orders formerly 

made in relation to interim receivers would be available to s. 243 receivers:  

The court may give the receiver the power to take 
possession of the debtor’s property, exercise control 
over the debtor’s business, and take any other action 
that the court thinks advisable. This gives the court the 
ability to make the same wide-ranging orders that it 
formerly made in respect of interim receivers, including 
the power to sell the debtor’s property out of the 
ordinary course of business by way of a going-concern 
sale or a break-up sale of the assets. [Emphasis 
added.] 

[59] However, the language in s. 243(1) should also be compared with the 

language used by Parliament in s. 65.13(7) of the BIA and s. 36 of the CCAA. 

Both of these provisions were enacted as part of the same 2009 amendments 

that established s. 243. 

[60]  In s. 65.13(7), the BIA contemplates the sale of assets during a proposal 

proceeding. This provision expressly provides authority to the court to: (i) 

authorize a sale or disposition (ii) free and clear of any security, charge or other 

restriction, and (iii) if it does, order the proceeds of the sale or disposition be 

subject to a security, charge or other restriction in favour of the creditor whose 

security, charge or other restriction is to be affected by the order.  
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[61] The language of s. 36(6) of the CCAA which deals with the sale or 

disposition of assets of a company under the protection of the CCAA is identical 

to that of s. 65.13(7) of the BIA. 

[62] Section 243 of the BIA does not contain such express language. Rather, 

as mentioned, s. 243(1)(c) simply uses the language "take any other action that 

the court considers advisable". 

[63] This squarely presents the problem identified by Jackson and Sarra: the 

provision is not ambiguous. It simply does not address the issue of whether the 

court can issue a vesting order under s. 243 of the BIA. Rather, s. 243 uses 

broad language that grants the court the authority to authorize any action it 

considers advisable. The question then becomes whether this broad wording, 

when interpreted in light of the legislative history and statutory purpose, confers 

jurisdiction to grant sale and vesting orders in the insolvency context. In 

answering this question, it is important to consider whether the omission from s. 

243 of the language found in 65.13(7) of the BIA and s. 36(6) of the CCAA 

impacts the interpretation of s. 243. To assist in this analysis, recourse may be 

had to principles of statutory interpretation. 

[64] In some circumstances, an intention to exclude certain powers in a 

legislative provision may be implied from the express inclusion of those powers 

in another provision. The doctrine of implied exclusion (expressio unius est 
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exclusio alterius) is discussed by Ruth Sullivan in her leading text Statutory 

Interpretation, 3rd ed. (Toronto: Irwin Law, 2016), at p. 154: 

An intention to exclude may legitimately be implied 
whenever a thing is not mentioned in a context where, if 
it were meant to be included, one would have expected 
it to be expressly mentioned. Given an expectation of 
express mention, the silence of the legislature becomes 
meaningful. An expectation of express reference 
legitimately arises whenever a pattern or practice of 
express reference is discernible. Since such patterns 
and practices are common in legislation, reliance on 
implied exclusion reasoning is also common. 

[65] However, Sullivan notes that the doctrine of implied exclusion "[I]ike the 

other presumptions relied on in textual analysis ... is merely a presumption and 

can be rebutted." The Supreme Court has acknowledged that when considering 

the doctrine of implied exclusion, the provisions must be read in light of their 

context, legislative histories and objects: see Marche v. Halifax Insurance Co., 

2005 SCC 6, [2005] 1 S.C.R. 47, at para. 19, per McLachlin C.J.; Copthorne 

Holdings Ltd. v. R., 2011 SCC 63, [2011] 3 S.C.R. 721, at paras. 110-111. 

[66] The Supreme Court noted in Turgeon v. Dominion Bank, [1930] S.C.R. 67, 

at pp. 70-71, that the maxim expressio unius est exclusio alterius "no doubt ... 

has its uses when it aids to discover intention; but, as has been said, while it is 

often a valuable servant, it is a dangerous master to follow. Much depends upon 

the context." In this vein, Rothstein J. stated in Copthorne, at paras. 110-111: 

I do not rule out the possibility that in some cases the 
underlying rationale of a provision would be no broader 
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than the text itself. Provisions that may be so construed, 
having regard to their context and purpose, may support 
the argument that the text is conclusive because the 
text is consistent with and fully explains its underlying 
rationale. 

However, the implied exclusion argument is misplaced 
where it relies exclusively on the text of the ... 
provisions without regard to their underlying rationale. 

[67] Thus, in determining whether the doctrine of implied exclusion may assist, 

a consideration of the context and purpose of s. 65.13 of the BIA and s. 36 of 

the CCAA is relevant. Section 65.13 of the BIA and s. 36 of the CCAA do not 

relate to receiverships but to restructurings and reorganizations. 

[68] In its review of the two statutes, the Senate Committee concluded that, in 

certain circumstances involving restructuring proceedings, stakeholders could 

benefit from an insolvent company selling all or part of its assets, but felt that, in 

approving such sales, courts should be provided with legislative guidance 

"regarding minimum requirements to be met during the sale process": Senate 

Committee Report, pp. 146-148. 

[69] Commentators have noted that the purpose of the amendments was to 

provide "the debtor with greater flexibility in dealing with its property while 

limiting the possibility of abuse": Lloyd W. Houlden, Geoffrey B. Morawetz & 

Janis P. Sarra, The 2018-2019 Annotated Bankruptcy and Insolvency Act 

(Toronto: Thomson Reuters, 2018), at p. 294. 
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[70] These amendments and their purpose must be read in the context of 

insolvency practice at the time they were enacted. The nature of restructurings 

under the CCAA has evolved considerably over time. Now liquidating CCAAs, 

as they are described, which involve sales rather than a restructuring, are 

commonplace. The need for greater codification and guidance on the sale of 

assets outside of the ordinary course of business in restructuring proceedings is 

highlighted by Professor Wood's discussion of the objective of restructuring law. 

He notes that while at one time, the objective was relatively uncontested, it has 

become more complicated as restructurings are increasingly employed as a 

mechanism for selling the business as a going concern: Wood, at p. 337. 

[71] In contrast, as I will discuss further, typically the nub of a receiver's 

responsibility is the liquidation of the assets of the insolvent debtor. There is 

much less debate about the objectives of a receivership, and thus less of an 

impetus for legislative guidance or codification. In this respect, the purpose and 

context of the sales provisions in s. 65.13 of the BIA and s. 36 of the CCAA are 

distinct from those of s. 243 of the BIA. Due to the evolving use of the 

restructuring powers of the court, the former demanded clarity and codification, 

whereas the law governing sales in the context of receiverships was well 

established. Accordingly, rather than providing a detailed code governing sales, 

Parliament utilized broad wording to describe both a receiver and a receiver's 

powers under s. 243. In light of this distinct context and legislative purpose, I do 
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not find that the absence of the express language found in s. 65.13 of the BIA 

and s. 36 of the CCAA from s. 243 forecloses the possibility that the broad 

wording in s. 243 confers jurisdiction to grant vesting orders. 

Section 243 — Jurisdiction to Grant a Sales Approval and Vesting Order 

[72] This brings me to an analysis of the broad language of s. 243 in light of its 

distinct legislative history, objective and purposes. As I have discussed, s. 243 

was enacted by Parliament to establish a receivership regime that eliminated a 

patchwork of provincial proceedings. In enacting this provision, Parliament 

imported into s. 243(1)(c) the broad wording from the former s. 47(2)(c) which 

courts had interpreted as conferring jurisdiction to direct an interim receiver to 

do not only what "justice dictates" but also what "practicality demands". Thus, in 

interpreting s. 243, it is important to elaborate on the purpose of receiverships 

generally. 

[73] The purpose of a receivership is to "enhance and facilitate the preservation 

and realization of the assets for the benefit of creditors": Hamilton Wentworth 

Credit Union Ltd. v. Courtcliffe Parks Ltd. (1995), 23 O.R. (3d) 781 (Gen. Div.), 

at p. 787. Such a purpose is generally achieved through a liquidation of the 

debtor's assets: Wood, at p. 515. As the Appeal Division of the Nova Scotia 

Supreme Court noted in Bayhold Financial Corp. v. Clarkson Co. Ltd. and 

Scouler (1991), 108 N.S.R. (2d) 198 (N.S.C.A.), at para. 34, "the essence of a 
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receiver's powers is to liquidate the assets". The receiver's "primary task is to 

ensure that the highest value is received for the assets so as to maximise the 

return to the creditors": 1117387 Ontario Inc. v. National Trust Company, 2010 

ONCA 340, 262 O.A.C. 118, at para. 77. 

[74] This purpose is reflected in commercial practice. Typically, the order 

appointing a receiver includes a power to sell: see for example the Commercial 

List Model Receivership Order, at para. 3(k). There is no express power in the 

BIA authorizing a receiver to liquidate or sell property. However, such sales are 

inherent in court-appointed receiverships and the jurisprudence is replete with 

examples: see e.g. bcIMC Construction Fund Corp. v. Chandler Homer Street 

Ventures Ltd., 2008 BCSC 897, 44 C.B.R. (5th) 171 (in Chambers), Royal Bank 

v. Fracmaster Ltd., 1999 ABCA 178, 11 C.B.R. (4th) 230, Skyepharma PLC v. 

Hyal Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87 (Ont. S.C.), aff'd (2000), 

47 O.R. (3d) 234 (C.A.). 

[75] Moreover, the mandatory statutory receiver's reports required by s. 246 of 

the BIA direct a receiver to file a "statement of all property of which the receiver 

has taken possession or control that has not yet been sold or realized" during 

the receivership (emphasis added): Bankruptcy and Insolvency General Rules, 

C.R.C. c. 368, r. 126 ("BIA Rules"). 
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[76] It is thus evident from a broad, liberal, and purposive interpretation of the 

BIA receivership provisions, including s. 243(1)(c), that implicitly the court has 

the jurisdiction to approve a sale proposed by a receiver and courts have 

historically acted on that basis. There is no need to have recourse to provincial 

legislation such as s.100 of the CJA to sustain that jurisdiction. 

[77] Having reached that conclusion, the question then becomes whether this 

jurisdiction under s. 243 extends to the implementation of the sale through the 

use of a vesting order as being incidental and ancillary to the power to sell. In 

my view it does. I reach this conclusion for two reasons. First, vesting orders 

are necessary in the receivership context to give effect to the court's jurisdiction 

to approve a sale as conferred by s. 243. Second, this interpretation is 

consistent with, and furthers the purpose of, s. 243. I will explain. 

[78] I should first indicate that the case law on vesting orders in the insolvency 

context is limited. In Re New Skeena Forest Products Inc., 2005 BCCA 154, 9 

C.B.R. (5th) 267, the British Columbia Court of Appeal held, at para. 20, that a 

court-appointed receiver was entitled to sell the assets of New Skeena Forest 

Products Inc. free and clear of the interests of all creditors and contractors. The 

court pointed to the receivership order itself as the basis for the receiver to 

request a vesting order, but did not discuss the basis of the court's jurisdiction 

to grant the order. In 2001, in Re Loewen Group Inc., Farley J. concluded, at 

para. 6, that in the CCAA context, the court's inherent jurisdiction formed the 
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basis of the court's power and authority to grant a vesting order. The case was 

decided before amendments to the CCAA which now specifically permit the 

court to authorize a sale of assets free and clear of any charge or other 

restriction. The Nova Scotia Supreme Court in Enterprise Cape Breton Corp. v. 

Crown Jewel Resort Ranch Inc., 2014 NSSC 420, 353 N.S.R. (2d) 194 stated 

that neither provincial legislation nor the BIA provided authority to grant a 

vesting order. 

[79] In Anglo Pacific Group PLC v. Ernst & Young Inc., 2013 QCCA 1323, the 

Quebec Court of Appeal concluded that pursuant to s. 243(1)(c) of the BIA, a 

receiver can ask the court to sell the property of the bankrupt debtor, free of any 

charge. In that case, the judge had discharged a debenture, a royalty 

agreement and universal hypothecs. After reciting s. 243, Thibault J.A., writing 

for the court stated, at para 98: "It is pursuant to paragraph 243(1) of the BIA 

that the receiver can ask the court to sell the property of a bankrupt debtor, free 

of any charge." Although in that case, unlike this appeal, the Quebec Court of 

Appeal concluded that the instruments in issue did not represent interests in 

land or 'real rights', it nonetheless determined that s. 243(1)(c) provided 

authority for the receiver to seek to sell property free of any charge(s) on the 

property. 

[80] The necessity for a vesting order in the receivership context is apparent. A 

receiver selling assets does not hold title to the assets and a receivership does 
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not effect a transfer or vesting of title in the receiver. As Bish and Cassey state 

in "Vesting Orders Part 2", at p. 58, "[a] vesting order is a vital legal 'bridge' that 

facilitates the receiver's giving good and undisputed title to a purchaser. It is a 

document to show to third parties as evidence that the purported conveyance of 

title by the receiver — which did not hold the title — is legally valid and effective." 

As previously noted, vesting orders in the insolvency context serve a dual 

purpose. They provide for the conveyance of title and also serve to extinguish 

encumbrances on title in order to facilitate the sale of assets. 

[81] The Commercial List's Model Receivership Order authorizes a receiver to 

apply for a vesting order or other orders necessary to convey property "free and 

clear of any liens or encumbrances": see para. 3(1). This is of course not 

conclusive but is a reflection of commercial practice. This language is placed in 

receivership orders often on consent and without the court's advertence to the 

authority for such a term. As Bish and Cassey note in "Vesting Orders Part 1", 

at p. 42, the vesting order is the "holy grail" sought by purchasers and has 

become critical to the ability of debtors and receivers to negotiate sale 

transactions in the insolvency context. Indeed, the motion judge observed that 

the granting of vesting orders in receivership sales is "a near daily occurrence 

on the Commercial List": at para. 31. As such, this aspect of the vesting order 

assists in advancing the purpose of s. 243 and of receiverships generally, being 

the realization of the debtor's assets. It is self-evident that purchasers of assets 
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do not wish to acquire encumbered property. The use of vesting orders is in 

essence incidental and ancillary to the power to sell. 

[82] As I will discuss further, while jurisdiction for this aspect of vesting orders 

stems from s. 243, the exercise of that jurisdiction is not unbounded. 

[83] The jurisdiction to vest assets in a purchaser in the context of a national 

receivership is reflective of the objective underlying s. 243. With a national 

receivership, separate sales approval and vesting orders should not be required 

in each province in which assets are being sold. This is in the interests of 

efficiency and if it were otherwise, the avoidance of a multiplicity of proceedings 

objective behind s. 243 would be undermined, as would the remedial purpose of 

the BIA. 

[84] If the power to vest does not arise under s. 243 with the appointment of a 

national receiver, the sale of assets in different provinces would require a 

patchwork of vesting orders. This would be so even if the order under s. 243 

were on consent of a third party or unopposed, as jurisdiction that does not exist 

cannot be conferred. 

[85] In my view, s. 243 provides jurisdiction to the court to authorize the 

receiver to enter into an agreement to sell property and in furtherance of that 

power, to grant an order vesting the purchased property in the purchaser. Thus, 

here the Receiver had the power under s. 243 of the BIA to enter into an 
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agreement to sell Dianor's property, to seek approval of that sale, and to 

request a vesting order from the court to give effect to the sale that was 

approved. 

[86] Lastly, I would also observe that this conclusion supports the flexibility that 

is a hallmark of the Canadian system of insolvency — it facilitates the 

maximization of proceeds and realization of the debtor's assets, but as I will 

explain, at the same time operates to ensure that third party interests are not 

inappropriately violated. This conclusion is also consonant with contemporary 

commercial realities; realities that are reflected in the literature on the subject, 

the submissions of counsel for the intervener, the Insolvency Institute of 

Canada, and the model Commercial List Sales Approval and Vesting Order. 

Parliament knew that by importing the broad language of s. 47(2)(c) into s. 

243(1)(c), the interpretation accorded s. 243(1) would be consistent, thus 

reflecting a desire for the receivership regime to be flexible and responsive to 

evolving commercial practice. 

[87] In summary, I conclude that jurisdiction exists under s. 243(1) of the BIA to 

grant a vesting order vesting property in a purchaser. This jurisdiction extends 

to receivers who are appointed under the provisions of the BIA. 

[88] This analysis does not preclude the possibility that s. 21 of the CLPA also 
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encumbrances. The language of this provision originated in the British 

Conveyancing and Law of Property Act, 1881, 44 & 45 Vict. ch. 41 and has 

been the subject matter of minimal judicial consideration. In a nutshell, s. 21 

states that where land subject to an encumbrance is sold, the court may direct 

payment into court of an amount sufficient to meet the encumbrance and 

declare the land to be free from the encumbrance. The word "encumbrance" is 

not defined in the CLPA. 

[89] G. Thomas Johnson in Anne Warner La Forest, ed.,Anger & Honsberger 

Law of Real Property, 3rd ed., loose-leaf (Toronto: Thomson Reuters, 2017), at 

§34:10 states: 

The word "encumbrance" is not a technical term. 
Rather, it is a general expression and must be 
interpreted in the context in which it is found. It has a 
broad meaning and may include many disparate claims, 
charges, liens or burdens on land. It has been defined 
as "every right to or interest in land granted to the 
diminution of the value of the land but consistent with 
the passing of the fee". 

[90] The author goes on to acknowledge however, that even this definition, 

broad as it is, is not comprehensive enough to cover all possible 

encumbrances. 

[91] That said, given that s. 21 of the CLPA was not a basis advanced before 

the motion judge, for the purposes of this appeal, it is unnecessary to 

conclusively determine this issue. 
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B. Was it Appropriate to Vest out 235 Co's GORs? 

[92] This takes me to the next issue — the scope of the sales approval and 

vesting order and whether 235 Co.'s GORs should have been extinguished. 

[93] Accepting that the motion judge had the jurisdiction to issue a sales 

approval and vesting order, the issue then becomes not one of "jurisdiction" but 

rather one of "appropriateness" as Blair J.A. stated in Re Canadian Red Cross 

Society/Societe canadienne de la Croix-Rouge (1998), 5 C.B.R. (4th) 299 (Ont. 

Ct. (Gen. Div.)), at para. 42, leave to appeal refused, (1998), 32 C.B.R. (4th) 21 

(Ont. C.A.). Put differently, should the motion judge have exercised his 

jurisdiction to extinguish the appellant's GORs from title? 

[94] In the first stage of this appeal, this court concluded that the GORs 

constituted interests in land. In the second stage, I have determined that the 

motion judge did have jurisdiction to grant a sales approval and vesting order. I 

must then address the issue of scope and determine whether the motion judge 

erred in ordering that the GORs be extinguished from title. 

(1) Review of the Case Law 

[95] As illustrated in the first stage of this appeal and as I will touch upon, a 

review of the applicable jurisprudence reflects very inconsistent treatment of 
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[96] In some cases, courts have denied a vesting order on the basis that the 

debtor's interest in the property circumscribes a receiver's sale rights. For 

example, in 1565397 Ontario Inc., Re (2009), 54 C.B.R. (5th) 262 (Ont. S.C.), 

the receiver sought an order authorizing it to sell the debtor's property free of an 

undertaking the debtor gave to the respondents to hold two lots in trust if a plan 

of subdivision was not registered by the closing date. Wilton-Siegel J. found that 

the undertaking created an interest in land. He stated, at para. 68, that the 

receiver had taken possession of the property of the debtor only and could not 

have any interest in the respondents' interest in the property and as such, he 

was not prepared to authorize the sale free of the undertaking. Wilton-Siegel J. 

then went on to discuss five "equitable considerations" that justified the refusal 

to grant the vesting order. 

[97] Some cases have weighed "equitable considerations" to determine 

whether a vesting order is appropriate. This is evident in certain decisions 

involving the extinguishment of leasehold interests. In Meridian Credit Union v. 

984 Bay Street Inc., [2005] O.J. No. 3707 (S.C.), the court-appointed receiver 

had sought a declaration that the debtor's land could be sold free and clear of 

three non-arm's length leases. Each of the lease agreements provided that it 

was subordinate to the creditor's security interest, and the lease agreements 

were not registered on title. This court remitted the matter back to the motion 

judge and directed him to consider the equities to determine whether it was 
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appropriate to sell the property free and clear of the leases: see Meridian Credit 

Union Ltd. v. 984 Bay Street Inc., [2006] O.J. No. 1726 (C.A.). The motion judge 

subsequently concluded that the equities supported an order terminating the 

leases and vesting title in the purchaser free and clear of any leasehold 

interests: Meridian Credit Union v. 984 Bay Street Inc., [2006] O.J. No. 3169 

(S.C.). 

[98] An equitable framework was also applied by Wilton-Siegel J. in Romspen. 

In Romspen, Home Depot entered into an agreement of purchase and sale with 

the debtor to acquire a portion of the debtor's property on which a new Home 

Depot store was to be constructed. The acquisition of the portion of property 

was contingent on compliance with certain provisions of the Planning Act, 

R.S.O. 1990, c. P.13. The debtor defaulted on its mortgage over its entire 

property and a receiver was appointed. 

[99] The receiver entered into a purchase and sale agreement with a third party 

and sought an order vesting the property in the purchaser free and clear of 

Home Depot's interest. Home Depot took the position that the receiver did not 

have the power to convey the property free of Home Depot's interest. Wilton-

Siegel J. concluded that a vesting order could be granted in the circumstances. 

He rejected Home Depot's argument that the receiver took its interest subject to 

Home Depot's equitable property interest under the agreement of purchase and 
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sale and the ground lease, as the agreement was only effective to create an 

interest in land if the provisions of the Planning Act had been complied with. 

[100] He then considered the equities between the parties. The mortgage 

had priority over Home Depot's interest and Home Depot had failed to establish 

that the mortgagee had consented to the subordination of its mortgage to the 

leasehold interest. In addition, the purchase and sale agreement contemplated 

a price substantially below the amount secured by the mortgage, thus there 

would be no equity available for Home Depot's subordinate interest in any 

event. Wilton-Siegel J. concluded that the equities favoured a vesting of the 

property in the purchaser free and clear of Home Depot's interests.9

[101] As this review of the case law suggests, and as indicated in the First 

Reasons, there does not appear to be a consistently applied framework of 

analysis to determine whether a vesting order extinguishing interests ought to 

be granted. Generally speaking, outcomes have turned on the particular 

circumstances of a case accounting for factors such as the nature of the 

property interest, the dealings between the parties, and the relative priority of 

the competing interests. It is also clear from this review that many cases have 

9 This court allowed an appeal of the motion judge's order in Romspen and remitted the matter back to 
the motion judge for a new hearing on the basis that the motion judge applied an incorrect standard of 
proof in making findings of fact by failing to draw reasonable inferences from the evidence, and in 
particular, on the issue of whether Romspen had expressly or implicitly consented to the construction of 
the Home Depot stores: see Romspen Investment Corporation v. Woods Property Development Inc., 
2011 ONCA 817, 286 O.A.C. 189. 
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20
19

 O
N

C
A

 5
08

 (
C

an
LI

I)



Page: 46 

considered the equities to determine whether a third party interest should be 

extinguished. 

(2) Framework for Analysis to Determine if a Third Party Interest Should 
be Extinguished 

[102] In my view, in considering whether to grant a vesting order that 

serves to extinguish rights, a court should adopt a rigorous cascade analysis. 

[103] First, the court should assess the nature and strength of the interest 

that is proposed to be extinguished. The answer to this question may be 

determinative thus obviating the need to consider other factors. 

[104] For instance, I agree with the Receiver's submission that it is difficult 

to think of circumstances in which a court would vest out a fee simple interest in 

land. Not all interests in land share the same characteristics as a fee simple, but 

there are lesser interests in land that would also defy extinguishment due to the 

nature of the interest. Consider, for example, an easement in active use. It 

would be impractical to establish an exhaustive list of interests or to prescribe a 

rigid test to make this determination given the broad spectrum of interests in 

land recognized by the law. 

[105] Rather, in my view, a key inquiry is whether the interest in land is 

more akin to a fixed monetary interest that is attached to real or personal 

property subject to the sale (such as a mortgage or a lien for municipal taxes), 

or whether the interest is more akin to a fee simple that is in substance an 
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ownership interest in some ascertainable feature of the property itself. This 

latter type of interest is tied to the inherent characteristics of the property itself; it 

is not a fixed sum of money that is extinguished when the monetary obligation is 

fulfilled. Put differently, the reasonable expectation of the owner of such an 

interest is that its interest is of a continuing nature and, absent consent, cannot 

be involuntarily extinguished in the ordinary course through a payment in lieu. 

[106] Another factor to consider is whether the parties have consented to 

the vesting of the interest either at the time of the sale before the court, or 

through prior agreement. As Bish and Cassey note, vesting orders have 

become a routine aspect of insolvency practice, and are typically granted on 

consent: "Vesting Orders Part 2", at pp. 60, 65. 

[107] The more complex question arises when consent is given through a 

prior agreement such as where a third party has subordinated its interest 

contractually. Meridian, Romspen, and Firm Capital Mortgage Funds Inc. v. 

2012241 Ontario Ltd., 2012 ONSC 4816, 99 C.B.R. (5th) 120 are cases in 

which the court considered the appropriateness of a vesting order in 

circumstances where the third party had subordinated its interests. In each of 

these cases, although the court did not frame the subordination of the interests 

as the overriding question to consider before weighing the equities, the 

decisions all acknowledged that the third parties had agreed to subordinate their 

interest to that of the secured creditor. Conversely, in Winick v. 1305067 
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Ontario Ltd. (2008), 41 C.B.R. (5th) 81 (Ont. S.C.), the court refused to vest out 

a leasehold interest on the basis that the purchaser had notice of the lease and 

the purchaser acknowledged that it would purchase the property subject to the 

terms and conditions of the leases. 

[108] The priority of the interests reflected in freely negotiated agreements 

between parties is an important factor to consider in the analysis of whether an 

interest in land is capable of being vested out. Such an approach ensures that 

the express intention of the parties is given sufficient weight and allows parties 

to contractually negotiate and prioritize their interests in the event of an 

insolvency. 

[109] Thus, in considering whether an interest in land should be 

extinguished, a court should consider: (1) the nature of the interest in land; and 

(2) whether the interest holder has consented to the vesting out of their interest 

either in the insolvency process itself or in agreements reached prior to the 

insolvency. 

[110] If these factors prove to be ambiguous or inconclusive, the court 

may then engage in a consideration of the equities to determine if a vesting 

order is appropriate in the particular circumstances of the case. This would 

include: consideration of the prejudice, if any, to the third party interest holder; 

whether the third party may be adequately compensated for its interest from the 
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proceeds of the disposition or sale; whether, based on evidence of value, there 

is any equity in the property; and whether the parties are acting in good faith. 

This is not an exhaustive list and there may be other factors that are relevant to 

the analysis. 

(3) The Nature of the Interest in Land of 235 Co.'s GORs 

[111] Turning then to the facts of this appeal, in the circumstances of this 

case, the issue can be resolved by considering the nature of the interest in land 

held by 235 Co. Here the GORs cannot be said to be a fee simple interest but 

they certainly were more than a fixed monetary interest that attached to the 

property. They did not exist simply to secure a fixed finite monetary obligation; 

rather they were in substance an interest in a continuing and an inherent feature 

of the property itself. 

[112] While it is true, as the Receiver and Third Eye emphasize, that the 

GORs are linked to the interest of the holder of the mining claims and depend 

on the development of those claims, that does not make the interest purely 

monetary. As explained in stage one of this appeal, the nature of the royalty 

interest as described by the Supreme Court in Bank of Montreal v. Dynex 

Petroleum Ltd., 2002 SCC 7, [2002] 1 S.C.R. 146, at para. 2 is instructive: 

... [R]oyalty arrangements are common forms of 
arranging exploration and production in the oil and gas 
industry in Alberta. Typically, the owner of minerals in 
situ will lease to a potential producer the right to extract 
such minerals. This right is known as a working interest. 
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A royalty is an unencumbered share or fractional 
interest in the gross production of such working 
interest. A lessor's royalty is a royalty granted to (or 
reserved by) the initial lessor. An overriding royalty or a 
gross overriding royalty is a royalty granted normally by 
the owner of a working interest to a third party in 
exchange for consideration which could include, but is 
not limited to, money or services (e.g., drilling or 
geological surveying) (G. J. Davies, "The Legal 
Characterization of Overriding Royalty Interests in Oil 
and Gas" (1972), 10 Alta. L. Rev. 232, at p. 233). The 
rights and obligations of the two types of royalties are 
identical. The only difference is to whom the royalty was 
initially granted. [Italics in original; underlining added.] 

[113] Thus, a GOR is an interest in the gross product extracted from the 

land, not a fixed monetary sum. While the GOR, like a fee simple interest, may 

be capable of being valued at a point in time, this does not transform the 

substance of the interest into one that is concerned with a fixed monetary sum 

rather than an element of the property itself. The interest represented by the 

GOR is an ownership in the product of the mining claim, either payable by a 

share of the physical product or a share of revenues. In other words, the GOR 

carves out an overriding entitlement to an amount of the property interest held 

by the owner of the mining claims. 

[114] The Receiver submits that the realities of commerce and business 

efficacy in this case are that the mining claims were unsaleable without 

impairment of the GORs. That may be, but the imperatives of the mining claim 

owner should not necessarily trump the interest of the owner of the GORs. 
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[115] Given the nature of 235 Co.'s interest and the absence of any 

agreement that allows for any competing priority, there is no need to resort to a 

consideration of the equities. The motion judge erred in granting an order 

extinguishing 235 Co.'s GORs. 

[116] Having concluded that the court had the jurisdiction to grant a 

vesting order but the motion judge erred in granting a vesting order 

extinguishing an interest in land in the nature of the GORs, I must then consider 

whether the appellant failed to preserve its rights such that it is precluded from 

persuading this court that the order granted by the motion judge ought to be set 

aside. 

C. 235 Co.'s Appeal of the Motion Judge's Order 

[117] 235 Co. served its notice of appeal on November 3, 2016, more than 

a week after the transaction had closed on October 26, 2016. 

[118] Third Eye had originally argued that 235 Co.'s appeal was moot 

because the vesting order was spent when it was registered on title and the 

conveyance was effected. It relied on this court's decision in Regal 

Constellation in that regard. 

[119] Justice Lauwers wrote that additional submissions were required in 

the face of the conclusion that 235 Co.'s GORs were interests in land: First 

Reasons, at para. 21. He queried whether it was appropriate for the court-
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appointed receiver to close the transaction when the parties were aware that 

235 Co. was considering an appeal prior to the closing of the transaction: at 

para. 22. 

[120] There are three questions to consider in addressing what, if any, 

remedy is available to 235 Co. in these circumstances: 

(1) What appeal period applies to 235 Co.'s appeal of the sale approval 

and vesting order; 

(2) Was it permissible for the Receiver to close the transaction in the face 

of 235 Co.'s October 26, 2016 communication to the Receiver that "an 

appeal is under consideration"; and 

(3) Does 235 Co. nonetheless have a remedy available under the Land 

Titles Act, R.S.O. 1990, c. L.5? 

(1) The Applicable Appeal Period 

[121] The Receiver was appointed under s. 101 of the CJA and s. 243 of 

the BIA. The motion judge's decision approving the sale and vesting the 

property in Third Eye was released through reasons dated October 5, 2016. 

[122] Under the CJA, the appeal would be governed by the Rules of Civil 

Procedure, r. 61.04(1) which provides for a 30 day period from which to appeal 

a final order to the Court of Appeal. In addition, the appellant would have had to 

have applied for a stay of proceedings. 
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[123] In contrast, under the BIA, s. 183(2) provides that courts of appeal 

are "invested with power and jurisdiction at law and in equity, according to their 

ordinary procedures except as varied by" the BIA or the BIA Rules, to hear and 

determine appeals. An appeal lies to the Court of Appeal if the point at issue 

involves future rights; if the order or decision is likely to affect other cases of a 

similar nature in the bankruptcy proceedings; if the property involved in the 

appeal exceeds in value $10,000; from the grant of or refusal to grant a 

discharge if the aggregate unpaid claims of creditors exceed $5,000; and in any 

other case by leave of a judge of the Court of Appeal: BIA, s. 193. Given the 

nature of the dispute and the value in issue, no leave was required and indeed, 

none of the parties took the position that it was. There is therefore no need to 

address that issue. 

[124] Under r. 31 of the BIA Rules, a notice of appeal must be filed "within 

10 days after the day of the order or decision appealed from, or within such 

further time as a judge of the court of appeal stipulates." 

[125] The 10 days runs from the day the order or decision was rendered: 

Moss (Bankrupt), Re (1999), 138 Man. R. (2d) 318 (C.A., in Chambers), at para. 

2; Re Koska, 2002 ABCA 138, 303 A.R. 230, at para. 16; CWB Maxium 

Financial Inc. v. 6934235 Manitoba Ltd. (c.o.b. White Cross Pharmacy 

Wolseley), 2019 MBCA 28 (in Chambers), at para. 49. This is clear from the fact 

that both r. 31 and s. 193 speak of "order or decision" (emphasis added). If an 

20
19

 O
N

C
A

 5
08

 (
C

an
LI

I)
 

 
 
 

Page:  53 
 
 

 

[123] In contrast, under the BIA, s. 183(2) provides that courts of appeal 

are “invested with power and jurisdiction at law and in equity, according to their 

ordinary procedures except as varied by” the BIA or the BIA Rules, to hear and 

determine appeals. An appeal lies to the Court of Appeal if the point at issue 

involves future rights; if the order or decision is likely to affect other cases of a 

similar nature in the bankruptcy proceedings; if the property involved in the 

appeal exceeds in value $10,000; from the grant of or refusal to grant a 

discharge if the aggregate unpaid claims of creditors exceed $5,000; and in any 

other case by leave of a judge of the Court of Appeal: BIA, s. 193. Given the 

nature of the dispute and the value in issue, no leave was required and indeed, 

none of the parties took the position that it was. There is therefore no need to 

address that issue.  

[124] Under r. 31 of the BIA Rules, a notice of appeal must be filed “within 

10 days after the day of the order or decision appealed from, or within such 

further time as a judge of the court of appeal stipulates.”  

[125] The 10 days runs from the day the order or decision was rendered: 

Moss (Bankrupt), Re (1999), 138 Man. R. (2d) 318 (C.A., in Chambers), at para. 

2; Re Koska, 2002 ABCA 138, 303 A.R. 230, at para. 16; CWB Maxium 

Financial Inc. v. 6934235 Manitoba Ltd. (c.o.b. White Cross Pharmacy 

Wolseley), 2019 MBCA 28 (in Chambers), at para. 49. This is clear from the fact 

that both r. 31 and s. 193 speak of “order or decision” (emphasis added). If an 

20
19

 O
N

C
A

 5
08

 (
C

an
LI

I)



Page: 54 

entered and issued order were required, there would be no need for this 

distinction.10 Accordingly, the "[t]ime starts to run on an appeal under the BIA 

from the date of pronouncement of the decision, not from the date the order is 

signed and entered": Re Koska, at para. 16. 

[126] Although there are cases where parties have conceded that the BIA 

appeal provisions apply in the face of competing provincial statutory provisions 

(see e.g. Ontario Wealth Management Corp. v. SICA Masonry and General 

Contracting Ltd., 2014 ONCA 500, 323 O.A.C. 101 (in Chambers), at para. 36 

and Impact Tool & Mould Inc. v. Impact Tool & Mould Inc. Estate, 2013 ONCA 

697, at para. 1), until recently, no Ontario case had directly addressed this 

point. 

[127] Relying on first principles, as noted by Donald J.M. Brown in Civil 

Appeals (Toronto: Carswell, 2019), at 2:1120, "where federal legislation 

occupies the field by providing a procedure for an appeal, those provisions 

prevail over provincial legislation providing for an appeal." Parliament has 

jurisdiction over procedural law in bankruptcy and hence can provide for 

appeals: Re Solloway Mills & Co. Ltd., In Liquidation, Ex Parte I.W.C. Solloway 

10 Ontario Wealth Managements Corporation v. Sica Masonry and General Contracting Ltd., 2014 ONCA 
500, 323 O.A.C. 101 (in Chambers) a decision of a single judge of this court, states, at para. 5, that a 
signed, issued, and entered order is required. This is generally the case in civil proceedings unless 
displaced, as here by a statutory provision. Re Smoke (1989), 77 C.B.R. (N.S.) 263 (Ont. C.A.), that is 
relied upon and cited in Ontario Wealth Managements Corporation, does not address this issue. 
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displaced, as here by a statutory provision. Re Smoke (1989), 77 C.B.R. (N.S.) 263 (Ont. C.A.), that is 
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(1934), [1935] O.R. 37 (C.A.). Where there is an operational or purposive 

inconsistency between the federal bankruptcy rules and provincial rules on the 

timing of an appeal, the doctrine of federal paramountcy applies and the federal 

bankruptcy rules govern: see Canada (Superintendent of Bankruptcy) v. 407 

ETR Concession Company Limited., 2013 ONCA 769, 118 O.R. (3d) 161, at 

para. 59, aff'd 2015 SCC 52, [2015] 3 S.C.R. 397; Alberta (Attorney General) v. 

Moloney, 2015 SCC 51, [2015] 3 S.C.R. 327, at para. 16. 

[128] In Business Development Bank of Canada v. Astoria Organic 

Matters Ltd., 2019 ONCA 269, Zarnett J.A. wrote that the appeal route is 

dependent on the jurisdiction pursuant to which the order was granted. In that 

case, the appellant was appealing from the refusal of a judge to grant leave to 

sue the receiver who was stated to have been appointed pursuant to s. 101 of 

the CJA and s. 243 of the BIA. There was no appeal from the receivership order 

itself. Thus, to determine the applicable appeal route for the refusal to grant 

leave, the court was required to determine the source of the power to impose a 

leave to sue requirement in a receivership order. Zarnett J.A. determined that 

by necessary implication, Parliament must be taken to have clothed the court 

with the power to require leave to sue a receiver appointed under s. 243(1) of 

the BIA and federal paramountcy dictated that the BIA appeal provisions apply. 

[129] Here, 235 Co.'s appeal is from the sale approval order, of which the 

vesting order is a component. Absent a sale, there could be no vesting order. 
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The jurisdiction of the court to approve the sale, and thus issue the sale 

approval and vesting order, is squarely within s. 243 of the BIA. 

[130] Furthermore, as 235 Co. had known for a considerable time, there 

could be no sale to Third Eye in the absence of extinguishment of the GORs 

and Algoma's royalty rights; this was a condition of the sale that was approved 

by the motion judge. The appellant was stated to be unopposed to the sale but 

in essence opposed the sale condition requiring the extinguishment. Clearly the 

jurisdiction to grant the approval of the sale emanated from the BIA, and as I 

have discussed, so did the vesting component; it was incidental and ancillary to 

the approval of the sale. It would make little sense to split the two elements of 

the order in these circumstances. The essence of the order was anchored in the 

BIA. 

[131] Accordingly, I conclude that the appeal period was 10 days as 

prescribed by r. 31 of the BIA Rules and ran from the date of the motion judge's 

decision of October 5, 2016. Thus, on a strict application of the BIA Rules, 235 

Co.'s appeal was out of time. However, in the circumstances of this case it is 

relevant to consider first whether it was appropriate for the Receiver to close the 

transaction in the face of 235 Co.'s assertion that an appeal was under 

consideration and, second, although only sought in oral submissions in reply at 

the hearing of the second stage of this appeal, whether 235 Co. should be 

granted an extension of time to appeal. 
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(2) The Receiver's Conduct 

[132] The Receiver argues that it was appropriate for it to close the 

transaction in the face of a threatened appeal because the appeal period had 

expired when the appellant advised the Receiver that it was contemplating an 

appeal (without having filed a notice of appeal or a request for leave) and the 

Receiver was bound by the provisions of the purchase and sale agreement and 

the order of the motion judge, which was not stayed, to close the transaction. 

[133] Generally speaking, as a matter of professional courtesy, a 

potentially preclusive step ought not to be taken when a party is advised of a 

possible pending appeal. However, here the Receiver's conduct in closing the 

transaction must be placed in context. 

[134] 235 Co. had known of the terms of the agreement of purchase and 

sale and the request for an order extinguishing its GORs for over a month, and 

of the motion judge's decision for just under a month before it served its notice 

of appeal. Before October 26, 2016, it had never expressed an intention to 

appeal either informally or by serving a notice of appeal, nor did it ever bring a 

motion for a stay of the motion judge's decision or seek an extension of time to 

appeal. 

[135] Having had the agreement of purchase and sale at least since it was 

served with the Receiver's motion record seeking approval of the transaction, 

235 Co. knew that time was of the essence. Moreover, it also knew that the 
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Receiver was directed by the court to take such steps as were necessary for the 

completion of the transaction contemplated in the purchase and sale agreement 

approved by the motion judge pursuant to para. 2 of the draft court order 

included in the motion record. 

[136] The principal of 235 Co. had been the original prospector of Dianor. 

235 Co. never took issue with the proposed sale to Third Eye. The Receiver 

obtained a valuation of Dianor's mining claims and the valuator concluded that 

they had a total value of $1 million to $2 million, with 235 Co.'s GORs having a 

value of between $150,000 and $300,000, and Algoma's royalties having a 

value of $70,000 to $140,000. No evidence of any competing valuation was 

adduced by 235 Co. 

[137] Algoma agreed to a payment of $150,000 but 235 Co. wanted more 

than the $250,000 offered. The motion judge, who had been supervising the 

receivership, stated that 235 Co. acknowledged that the sum of $250,000 

represented the fair market value: at para. 15. He made a finding at para. 38 of 

his reasons that the principal of 235 Co. was "not entitled to exercise tactical 

positions to tyrannize the majority by refusing to agree to a reasonable amount 

for the royalty rights." In obiter, the motion judge observed that he saw "no 

reason in logic ... why the jurisdiction would not be the same whether the 

royalty rights were or were not an interest in land": at para. 40. Furthermore, the 

appellant knew of the motion judge's reasons for decision since October 5, 
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2016 and did nothing that suggested any intention to appeal until about three 

weeks later. 

[138] As noted by the Receiver, it is in the interests of the efficient 

administration of receivership proceedings that aggrieved stakeholders act 

promptly and definitively to challenge a decision they dispute. This principle is in 

keeping with the more abbreviated time period found in the BIA Rules. Blair J.A. 

in Regal Constellation, at para. 49, stated that "[t]hese matters ought not to be 

determined on the basis that 'the race is to the swiftest'. However, that should 

not be taken to mean that the race is adjusted to the pace of the slowest. 

[139] For whatever reasons, 235 Co. made a tactical decision to take no 

steps to challenge the motion judge's decision and took no steps to preserve 

any rights it had. It now must absorb the consequences associated with that 

decision. This is not to say that the Receiver's conduct would always be 

advisable. Absent some emergency that has been highlighted in its Receiver's 

report to the court that supports its request for a vesting order, a Receiver 

should await the expiry of the 10 day appeal period before closing the sale 

transaction to which the vesting order relates. 

[140] Given the context and history of dealings coupled with the actual 

expiry of the appeal period, I conclude that it was permissible for the Receiver 

to close the transaction. In my view, the appeal by 235 Co. was out of time. 
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(3) Remedy is not Merited 

[141] As mentioned, in oral submissions in reply, 235 Co. sought an 

extension of time to appeal nunc pro tunc. It further requested that this court 

exercise its discretion and grant an order pursuant to ss. 159 and 160 of the 

Land Titles Act rectifying the title and granting an order directing the Minings 

Claim Recorder to rectify the provincial register so that 235 Co.'s GORs are 

reinstated. The Receiver resists this relief. Third Eye does not oppose the relief 

requested by 235 Co. provided that the compensation paid to 235 Co. and 

Algoma is repaid. However, counsel for the Monitor for Algoma states that the 

$150,000 it received for Algoma's royalty rights has already been disbursed by 

the Monitor to Algoma. 

[142] The rules and jurisprudence surrounding extensions of time in 

bankruptcy proceedings is discussed in Lloyd W. Houlden, Geoffrey B. 

Morawetz & Janis P. Sarra, Bankruptcy and Insolvency Law of Canada, 4th ed., 

loose-leaf (Toronto: Thomson Reuters, 2009). Rule 31(1) of the BIA Rules 

provides that a judge of the Court of Appeal may extend the time to appeal. The 

authors write, at pp. 8-20-8-21: 

The court ought not lightly to interfere with the time limit 
fixed for bringing appeals, and special circumstances 
are required before the court will enlarge the time ... 

In deciding whether the time for appealing should be 
extended, the following matters have been held to be 
relevant: 
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(1)The appellant formed an intention to appeal 
before the expiration of the 10 day period; 

(2)The appellant informed the respondent, either 
expressly or impliedly, of the intention to appeal; 

(3) There was a continuous intention to appeal during 
the period when the appeal should have been 
commenced; 

(4) There is a sufficient reason why, within the 10 day 
period, a notice of appeal was not filed...; 

(5)The respondent will not be prejudiced by 
extending the time; 

(6)There is an arguable ground or grounds of 
appeal; 

(7) It is in the interest of justice, i.e., the interest of 
the parties, that an extension be granted. 
[Citations omitted.] 

[143] These factors are somewhat similar to those considered by this court 

when an extension of time is sought under r. 3.02 of the Rules of Civil 

Procedure: did the appellant form a bona fide intention to appeal within the 

relevant time period; the length of and explanation for the delay; prejudice to the 

respondents; and the merits of the appeal. The justice of the case is the 

overarching principle: see Enbridge Gas Distributions Inc. v. Froese, 2013 

ONCA 131, 114 O.R. (3d) 636 (in Chambers), at para. 15. 

[144] There is no evidence that 235 Co. formed an intention to appeal 

within the applicable appeal period, and there is no explanation for that failure. 

The appellant did not inform the respondents either expressly or impliedly that it 
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was intending to appeal. At best, it advised the Receiver that an appeal was 

under consideration 21 days after the motion judge released his decision. The 

fact that it, and others, might have thought that a longer appeal period was 

available is not compelling seeing that 235 Co. had known of the position of the 

respondents and the terms of the proposed sale since at least August 2016 and 

did nothing to suggest any intention to appeal if 235 Co. proved to be 

unsuccessful on the motion. Although the merits of the appeal as they relate to 

its interest in the GORs favour 235 Co.'s case, the justice of the case does not. 

I so conclude for the following reasons. 

1. 235 Co. sat on its rights and did nothing for too long knowing that others 

would be relying on the motion judge's decision. 

2. 235 Co. never opposed the sale approval despite knowing that the only 

offers that ever resulted from the court approved bidding process required that 

the GORs and Algoma's royalties be significantly reduced or extinguished. 

3. Even if I were to accept that the Rules of Civil Procedure governed the 

appeal, which I do not, 235 Co. never sought a stay of the motion judge's order 

under the Rules of Civil Procedure. Taken together, this supports the inference 

that 235 Co. did not form an intention to appeal at the relevant time and 

ultimately only served a notice of appeal as a tactical manoeuvre to engineer a 
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bigger payment from Third Eye. As found by the motion judge, 235 Co. ought 

not to be permitted to take tyrannical tactical positions. 

4. The Receiver obtained a valuation of the mining claims that concluded that 

the value of 235 Co.'s GORs was between $150,000 and $300,000. Before the 

motion judge, 235 Co. acknowledged that the payment of $250,000 

represented the fair market value of its GORs. Furthermore, it filed no valuation 

evidence to the contrary. Any prejudice to 235 Co. is therefore attenuated. It 

has been paid the value of its interest. 

5. Although there are no subsequent registrations on title other than Third Eye's 

assignee, Algoma's Monitor has been paid for its royalty interest and the funds 

have been distributed to Algoma. Third Eye states that if the GORs are 

reinstated, so too should the payments it made to 235 Co. and Algoma. Algoma 

has been under CCAA protection itself and, not surprisingly, does not support 

an unwinding of the transaction. 

[145] I conclude that the justice of the case does not warrant an extension 

of time. I therefore would not grant 235 Co. an extension of time to appeal nunc 

pro tunc. 

[146] While 235 Co. could have separately sought a discretionary remedy 

under the Land Titles Act for rectification of title in the manner contemplated in 

Regal Constellation, at paras. 39, 45, for the same reasons I also would not 
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exercise my discretion or refer the matter back to the motion judge to grant an 

order pursuant to ss. 159 and 160 of the Land Titles Act rectifying the title and 

an order directing the Mining Claims Recorder to rectify the provincial register 

so that 235 Co.'s GORs are reinstated. 

Disposition 

[147] In conclusion, the motion judge had jurisdiction pursuant to s. 243(1) 

of the BIA to grant a sale approval and vesting order. Given the nature of the 

GORs the motion judge erred in concluding that it was appropriate to extinguish 

them from title. However, 235 Co. failed to appeal on a timely basis within the 

time period prescribed by the BIA Rules and the justice of the case does not 

warrant an extension of time. I also would not exercise my discretion to grant 

any remedy to 235 Co. under any other statutory provision. Accordingly, it is 

entitled to the $250,000 payment it has already received and that its counsel is 

holding in escrow. 

[148] For these reasons, the appeal is dismissed. As agreed by the 

parties, I would order Third Eye to pay costs of $30,000 to 235 Co. in respect of 

the first stage of the appeal and that all parties with the exception of the 

Receiver bear their own costs of the second stage of the appeal. I would permit 

the Receiver to make brief written submissions on its costs within 10 days of the 
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release of these reasons and the other parties to reply if necessary within 10 

days thereafter. 

Released: "SEP" JUN 19, 2019 

"S.E. Pepall J.A." 
"I agree. P. Lauwers J.A." 

"I agree. Grant Huscroft J.A." 
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2      The application is brought by Enerkem and is responded to by Metal Energie. There are other parties, including the City
of Edmonton, and other lienholders in the chain under Metal Energie.

3      The lien relates to the construction of our municipal Waste-to-Biofuels' facility. The City owns the land. It leases it to
Enerkem. Enerkem is under agreement with the City to construct and operate the plant. In this scenario there are potentially
two lienable estates: the leasehold estate and the reversion. The City had only a watching brief in this application.
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4 This is not an application to determine the lien fund. The lien fund may only be set once. In that instance the lienable 

estates can make a difference. 

5 A section 48 application is open to anyone willing to post the funds that will stand in place of the land. 

6 There were five liens filed: 

(a) October 18, 2013, being instrument no. 132336276, in the amount of $338,504.60 plus GST; 

(b) February 14, 2014: instrument no. 142056183 in the amount of $369,037.15 (which is essentially a duplication of 

the lien filed October 18, 2013; though $338504.60 plus GST is $355,429.83); 

(c) February 14, 2014: Instrument 142056182, in the amount of $60,375.00 and; 

(d) February 14, 2014: Instrument 142059023, in the amount of $619,549.01. 

All of these liens were filed against the reversion rather than the lease. For the purposes of this application, the lienable estates 

are essentially irrelevant unless, of course, the liens were filed against the wrong property and that is not the case here. 

7 The most common application of this kind is to pay the face value of the lien plus an allowance for costs into court to have 

the lien discharged. This is what section 48(1) (a)(i) provides. Importantly, such an application does not determine the claim, 

other than to establish the costs of having the liens discharged. Once the funds are paid into court and the lien is discharged 

against the land, the lienholder will be required to prove its claim. The Act anticipates that this is to be done summarily, though 

sometimes a trial will be required. 

8 In some cases, the applicant seeks to pay in a lesser amount than the face value of the claim. Section 48(1)(a)(iii) permits 
this. This is what the Applicant seeks to do in this case. 

9 The issue then becomes how the amount should be determined. In this regard, it is important to distinguish between the 

statutory lien fund and the section 48 amount. 

List of Authorities 

Authorities of Applicant, Enerkem Alberta Biofuels LP: 

(a) Builders' Lien Act, RSA 2000 c B-7; 

(b) Peter Kiewit Sons Co. of Canada v. Eakins Construction Ltd., [1960] S.C.R. 361 (S.C.C.) 

(c) Boulder Construction Builders Ltd. v. Calgary (City) [1985 CarswellAlta 404 (Alta. Q.B.)], 1985 CanLII 1376 

(d) Doyle Construction Co. v. Carling O'Keefe Breweries of Canada Ltd. [1988 CarswellBC 204 (B.C. C.A.)], 1988 

CanLII 2844 

(e) Lloydminster Roman Catholic Separate School District No. 34 v. Border City Transit Mix (1980) Ltd. [1988 

CarswellAlta 12 (Alta. Master)], 1988 CanLII 3427 at para 41 

(f) Community Capital Management (1976) Ltd. v. Master Mechanical Plumbing & Heating Ltd. [1981 CarswellAlta 

88 (Alta. C.A.)], 1981 SBCA 149 (CanLII) 

(g) Guglietta v. Oldach [1977 CarswellAlta 85 (Alta. Dist. Ct.)], 1977 CanLII 578 
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4      This is not an application to determine the lien fund. The lien fund may only be set once. In that instance the lienable
estates can make a difference.

5      A section 48 application is open to anyone willing to post the funds that will stand in place of the land.

6      There were five liens filed:

(a) October 18, 2013, being instrument no. 132336276, in the amount of $338,504.60 plus GST;

(b) February 14, 2014: instrument no. 142056183 in the amount of $369,037.15 (which is essentially a duplication of
the lien filed October 18, 2013; though $338504.60 plus GST is $355,429.83);

(c) February 14, 2014: Instrument 142056182, in the amount of $60,375.00 and;

(d) February 14, 2014: Instrument 142059023, in the amount of $619,549.01.

All of these liens were filed against the reversion rather than the lease. For the purposes of this application, the lienable estates
are essentially irrelevant unless, of course, the liens were filed against the wrong property and that is not the case here.

7      The most common application of this kind is to pay the face value of the lien plus an allowance for costs into court to have
the lien discharged. This is what section 48(1) (a)(i) provides. Importantly, such an application does not determine the claim,
other than to establish the costs of having the liens discharged. Once the funds are paid into court and the lien is discharged
against the land, the lienholder will be required to prove its claim. The Act anticipates that this is to be done summarily, though
sometimes a trial will be required.

8      In some cases, the applicant seeks to pay in a lesser amount than the face value of the claim. Section 48(1)(a)(iii) permits
this. This is what the Applicant seeks to do in this case.

9      The issue then becomes how the amount should be determined. In this regard, it is important to distinguish between the
statutory lien fund and the section 48 amount.

List of Authorities

         

Authorities of Applicant, Enerkem Alberta Biofuels LP:

(a) Builders' Lien Act, RSA 2000 c B-7;

(b) Peter Kiewit Sons Co. of Canada v. Eakins Construction Ltd., [1960] S.C.R. 361 (S.C.C.)

(c) Boulder Construction Builders Ltd. v. Calgary (City) [1985 CarswellAlta 404 (Alta. Q.B.)], 1985 CanLII 1376

(d) Doyle Construction Co. v. Carling O'Keefe Breweries of Canada Ltd. [1988 CarswellBC 204 (B.C. C.A.)], 1988
CanLII 2844

(e) Lloydminster Roman Catholic Separate School District No. 34 v. Border City Transit Mix (1980) Ltd. [1988
CarswellAlta 12 (Alta. Master)], 1988 CanLII 3427 at para 41

(f) Community Capital Management (1976) Ltd. v. Master Mechanical Plumbing & Heating Ltd. [1981 CarswellAlta
88 (Alta. C.A.)], 1981 SBCA 149 (CanLII)

(g) Guglietta v. Oldach [1977 CarswellAlta 85 (Alta. Dist. Ct.)], 1977 CanLII 578
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(h) Northern Eau Claire Construction Materials v. Boddez [1986 CarswellAlta 712 (Alta. Master)], 1986 CanLII, 

1991 

Authorities of Respondent, Produits Metalliques Pouliot Machinerie Inc.: 

(a) Bankruptcy and Insolvency Act, RSC 1985, c B-3 

(b) Builders' Lien Act, RSA 2000, c B-7 

(c) Bird Construction Co. v. Ownix Developments Ltd., [1984] 2 S.C.R. 199 (S.C.C.) 

(d) Acera Developments Inc. v. Sterling Homes Ltd., 2009 ABQB 494 (Alta. Q.B.) 

(e) Royal Trust Corp. of Canada v. Bengert Construction Ltd., 1988 ABCA 58 (Alta. C.A.) 

(f) Acera Developments Inc. v. Sterling Homes Ltd., 2010 ABCA 198 (Alta. C.A.) 

(g) Daon Development Corp. v. Bahry's Glass Ltd. [1982 CarswellAlta 48 (Alta. Master)], 1982 CanLII 1131 

(h) Suss Woodcraft Ltd. v. Abbey Glen Property Corp. [1975 CarswellAlta 48 (Alta. T.D.)], 1975 CanLII 252 

(i) K & Fung Canada Ltd. v. N.V.Reykdal & Associates Ltd., 1998 ABCA 178 (Alta. C.A.) 

(j) Consolidated Gypsum Supply v. B.L.R. Construction Ltd. (1984), 55 A.R. 340 (Alta. Q.B.) 

(k) 698147 Ontario Ltd. v. Enescu, 2015 ONSC 6827 (Ont. S.C.J.) 

(1) Lloydminster Roman Catholic Separate School District No. 34 v. Border City Transit Mix (1980) Ltd. [1988 

CarswellAlta 12 (Alta. Master)], 1988 CanLII 3427 

(m) MCAP Service Corp. v. Anthony Plaza II ULC, 2013 ABQB 41 (Alta. Q.B.) 

Authorities of WillBros Facilities and Tank (Canada) LP: 

(a) The Builders' Lien Act, RSA 2000 c B-9 

(b) Bird Construction Co. v. Ownix Developments Ltd., 1984 CarswellOnt 592 (S.C.C.) 

(c) Bristow et al, Construction Builders' and Mechanics' Liens in Canada, 7 th ed, loose-leaf (consulted on 

September 1, 2016), (Toronto: Tomson Reuters, 2005) 

(d) Northern Electric Co. v. Manufacturers Life Insurance Co., 1976 CarswellNS 32 (S.C.C.) 

(e) Ram Construction Ltd. v. Standard Trust Co., 1992 CarswellBC 77 (B.C. C.A.) 

(f) Ferro Corp., Re, 1982 CarswellAlta 987 (Alta. Master) at para 8, [1982] A.J. No. 259 (Alta. Master) 

(g) Calgary Masonry Supplies v. Sather Allen Holdings Ltd., 1994 CarswellAlta 23 (Alta. Q.B.) 

(h) Krupp Canada Inc. v. JV Driver Projects Inc., 2014 ABQB 259 (Alta. Q.B.) at para 107 

Authorties of Respondent, Enerkem Alberta Biofuels LP: 

(a) Yale Development Corp. v. A.L.H. Construction Ltd. (1971), 22 D.L.R. (3d) 597, 1971 CarswellAlta 112 (Alta. 

T.D.) 
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(h) Northern Eau Claire Construction Materials v. Boddez [1986 CarswellAlta 712 (Alta. Master)], 1986 CanLII,
1991

Authorities of Respondent, Produits Metalliques Pouliot Machinerie Inc.:

(a) Bankruptcy and Insolvency Act, RSC 1985, c B-3

(b) Builders' Lien Act, RSA 2000, c B-7

(c) Bird Construction Co. v. Ownix Developments Ltd., [1984] 2 S.C.R. 199 (S.C.C.)

(d) Acera Developments Inc. v. Sterling Homes Ltd., 2009 ABQB 494 (Alta. Q.B.)

(e) Royal Trust Corp. of Canada v. Bengert Construction Ltd., 1988 ABCA 58 (Alta. C.A.)

(f) Acera Developments Inc. v. Sterling Homes Ltd., 2010 ABCA 198 (Alta. C.A.)

(g) Daon Development Corp. v. Bahry's Glass Ltd. [1982 CarswellAlta 48 (Alta. Master)], 1982 CanLII 1131

(h) Suss Woodcraft Ltd. v. Abbey Glen Property Corp. [1975 CarswellAlta 48 (Alta. T.D.)], 1975 CanLII 252

(i) K. & Fung Canada Ltd. v. N.V. Reykdal & Associates Ltd., 1998 ABCA 178 (Alta. C.A.)

(j) Consolidated Gypsum Supply v. B.L.R. Construction Ltd. (1984), 55 A.R. 340 (Alta. Q.B.)

(k) 698147 Ontario Ltd. v. Enescu, 2015 ONSC 6827 (Ont. S.C.J.)

(l) Lloydminster Roman Catholic Separate School District No. 34 v. Border City Transit Mix (1980) Ltd. [1988
CarswellAlta 12 (Alta. Master)], 1988 CanLII 3427

(m) MCAP Service Corp. v. Anthony Plaza II ULC, 2013 ABQB 41 (Alta. Q.B.)

Authorities of WillBros Facilities and Tank (Canada) LP:

(a) The Builders' Lien Act, RSA 2000 c B-9

(b) Bird Construction Co. v. Ownix Developments Ltd., 1984 CarswellOnt 592 (S.C.C.)

(c) Bristow et al, Construction Builders' and Mechanics' Liens in Canada, 7 th  ed, loose-leaf (consulted on
September 1, 2016), (Toronto: Tomson Reuters, 2005)

(d) Northern Electric Co. v. Manufacturers Life Insurance Co., 1976 CarswellNS 32 (S.C.C.)

(e) Ram Construction Ltd. v. Standard Trust Co., 1992 CarswellBC 77 (B.C. C.A.)

(f) Ferro Corp., Re, 1982 CarswellAlta 987 (Alta. Master) at para 8, [1982] A.J. No. 259 (Alta. Master)

(g) Calgary Masonry Supplies v. Sather Allen Holdings Ltd., 1994 CarswellAlta 23 (Alta. Q.B.)

(h) Krupp Canada Inc. v. JV Driver Projects Inc., 2014 ABQB 259 (Alta. Q.B.) at para 107

Authorties of Respondent, Enerkem Alberta Biofuels LP:

(a) Yale Development Corp. v. A.L.H. Construction Ltd. (1971), 22 D.L.R. (3d) 597, 1971 CarswellAlta 112 (Alta.
T.D.)
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(b) LT Interior & Drywall Ltd. v. Sota Centre Inc., 2003 ABQB 552 (Alta. Q.B.) 

(c) K & Fung Canada Ltd. v. N.V.Reykdal & Associates Ltd., 1998 ABCA 178 (Alta. C.A.) 

(d) Labbe-Leech Interiors Ltd. v. TRL Real Estate Syndicate (07) Ltd., 2009 ABQB 653 (Alta. Q.B.). 

How Much? 

(0 The Lien Fund Cases 

10 The Lien Fund is a statutory holdback required to be retained by an owner. 'Lien fund', 'major lien fund', and 'minor 

lien fund', are all defined (sub-sections: 1(g)(h) and (i), respectively). Before the 1985 amendments to the Act, these terms and 

definitions had been incorporated into sections within the relevant parts of the Act. 

11 The crucial wording referenced a percentage to be retained by the owner: then 15%, now 10%, plus any amount payable 

under the contract which has not been paid. The timing of the filing of the lien would have a bearing on this, but it is not relevant 

for our purposes. The exercise begins with a determination of a percentage of the value of the work actually done and materials 

actually furnished. Then it proceeds to a determination of amounts payable under the contract that have not been paid. 

12 The resulting figure can be adjusted downward for equable set off for damages; being either the owner's cost of completion, 

or the cost of correcting deficiencies; provided this is not precluded by the contract: eg Lloydminster (Funduk, M), paras 39, 

40, 42 (Community Capital, Guglietta, Northern Eau Claire). Insurance, or performance bonds, are irrelevant (Lloydminster). 

(ii) The Peter Kiewit Line of Cases 

13 In terms of adjusting the amount upward from the contract price, things were so good for the contractor. Peter Kiewit 

was a 1960 contracts decision from the Supreme Court of Canada. While the owner could set off damages in equity, so long 

as the contract did not prohibit it (and it is unlikely that an owner would draft such a contract), it was much more difficult for 

a contractor to claim amounts over the contract price on a quantum meruit basis. This is what the Peter Kiewit decision finds. 

There are exceptions to the Peter Kiewit principle. But it is an uphill battle for a contractor trying to obtain compensation for 

unapproved extras. 

(iii) Community Capital 

14 If we combine the Peter Kiewit principle with the idea that lien rights are purely and strictly creatures of statute, the 

words 'payable under the contract which have not been paid' tended to limit the contractor's recourse to increase the lien fund for 

extra work. The dispute typically involved extras that the contractor said were requested by the owner but which had not been 

formally approved under the contract; or 're-engineering' of aspects of the work over the course of construction. Contractors 

did unapproved or re-engineered work at their peril. Continuing the work could constitute affirming the contract. The net result 

is articulately applied to a determination of the lien fund in the Community Capital case. There, Stevenson, JA, writing for 

the Court said: 

[13] Once the value of the work in place was determined the lien fund is to be 15 percent. plus any additional amount 

"payable under the contract which has not been paid" (S.15(1). The respondent urges that the amount claimed by the 

contractor was payable. It is one thing to contend that the claim by the contractor, unanswered, is evidence of the value of 

the work in place; it is another to conclude that the claim was payable. Under this contract (Article A-4) no moneys are 

payable without a certificate (or, I assume, an arbitration award under Articles A-4 and GC-16). Proceedings under the 

arbitration clause, or a certification by the architect, would open up the question of deducting the costs of completion as 

against the contractor. The respondent also suggests that the C.J. Oliver and Horwitz cases have the effect of making the 

owner liable on a quantum meruit for the purpose of determining the holdback. In Horwitz Smith, J.A. (as he then was) 

expressed difficulty in interpreting and reconciling the sections of the statute then in force. Since those two decisions a 

definition of lien fund has been introduced and it is my view that the difficulties have been put to rest. In order to give the 
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(b) LT Interior & Drywall Ltd. v. Sota Centre Inc., 2003 ABQB 552 (Alta. Q.B.)

(c) K. & Fung Canada Ltd. v. N.V. Reykdal & Associates Ltd., 1998 ABCA 178 (Alta. C.A.)

(d) Labbe-Leech Interiors Ltd. v. TRL Real Estate Syndicate (07) Ltd., 2009 ABQB 653 (Alta. Q.B.).

How Much?

(i) The Lien Fund Cases

10      The Lien Fund is a statutory holdback required to be retained by an owner. 'Lien fund', 'major lien fund', and 'minor
lien fund', are all defined (sub-sections: 1(g)(h) and (i), respectively). Before the 1985 amendments to the Act, these terms and
definitions had been incorporated into sections within the relevant parts of the Act.

11      The crucial wording referenced a percentage to be retained by the owner: then 15%, now 10%, plus any amount payable
under the contract which has not been paid. The timing of the filing of the lien would have a bearing on this, but it is not relevant
for our purposes. The exercise begins with a determination of a percentage of the value of the work actually done and materials
actually furnished. Then it proceeds to a determination of amounts payable under the contract that have not been paid.

12      The resulting figure can be adjusted downward for equable set off for damages; being either the owner's cost of completion,
or the cost of correcting deficiencies; provided this is not precluded by the contract: eg Lloydminster (Funduk, M), paras 39,
40, 42 (Community Capital, Guglietta, Northern Eau Claire). Insurance, or performance bonds, are irrelevant (Lloydminster).

(ii) The Peter Kiewit Line of Cases

13      In terms of adjusting the amount upward from the contract price, things were so good for the contractor. Peter Kiewit
was a 1960 contracts decision from the Supreme Court of Canada. While the owner could set off damages in equity, so long
as the contract did not prohibit it (and it is unlikely that an owner would draft such a contract), it was much more difficult for
a contractor to claim amounts over the contract price on a quantum meruit basis. This is what the Peter Kiewit decision finds.
There are exceptions to the Peter Kiewit principle. But it is an uphill battle for a contractor trying to obtain compensation for
unapproved extras.

(iii) Community Capital

14      If we combine the Peter Kiewit principle with the idea that lien rights are purely and strictly creatures of statute, the
words 'payable under the contract which have not been paid' tended to limit the contractor's recourse to increase the lien fund for
extra work. The dispute typically involved extras that the contractor said were requested by the owner but which had not been
formally approved under the contract; or 're-engineering' of aspects of the work over the course of construction. Contractors
did unapproved or re-engineered work at their peril. Continuing the work could constitute affirming the contract. The net result
is articulately applied to a determination of the lien fund in the Community Capital case. There, Stevenson, JA, writing for
the Court said:

[13] Once the value of the work in place was determined the lien fund is to be 15 percent. plus any additional amount
"payable under the contract which has not been paid" (S.15(1). The respondent urges that the amount claimed by the
contractor was payable. It is one thing to contend that the claim by the contractor, unanswered, is evidence of the value of
the work in place; it is another to conclude that the claim was payable. Under this contract (Article A-4) no moneys are
payable without a certificate (or, I assume, an arbitration award under Articles A-4 and GC-16). Proceedings under the
arbitration clause, or a certification by the architect, would open up the question of deducting the costs of completion as
against the contractor. The respondent also suggests that the C.J. Oliver and Horwitz cases have the effect of making the
owner liable on a quantum meruit for the purpose of determining the holdback. In Horwitz Smith, J.A. (as he then was)
expressed difficulty in interpreting and reconciling the sections of the statute then in force. Since those two decisions a
definition of lien fund has been introduced and it is my view that the difficulties have been put to rest. In order to give the
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lien claimants access to a fund in excess of 15 per cent, the additional amount must be "payable under the contract". If it is 

not payable under the contract the lienholders cannot have resort to it. This interpretation is consistent with the view that 

this type of legislation is directed towards ensuring that the holdback is retained, not to the creation of an additional fund 

for lien claimants: Noranda Exploration Co. Ltd and Noranda Mines Ltd v. Sigurdson, [1975] 5 W.W.R. 83 (S.C.C.) 

(emphasis added) 

15 This principle has been followed and applied many times (eg Lloydminster, Guglietta, Northern Eau Claire). 

(iv) Section 48 

16 Section 48(1)(a) is wider than the section that governs the determination of the lien fund: 

48(1) The court may, on application, order that the registration of a lien be removed from the title to the land concerned 

(a) Where security is given or payment is made into court for 

(i) the amount of the claim, 

(ii) the maximum amount for which the lien may properly attach under section 18(3) or (4) or 23 (3) or (4), or 

(iii) such lesser amount as the court determines, and any costs that the court may fix, 

(b) where the relevant lien fund has been paid out under this Act, or 

(c) on any ground not referred to in clause (a) or (b) as the court considers proper. 

17 This subsection does not contain the words 'payable under the contract that has not been paid'. The starting point is the 

face value of the lien plus an allowance for costs. The amount can be reduced at the applicant's option but then the exercise 

becomes somewhat more complicated. 

18 Master Robertson makes a helpful comment in Krupp: 

107 On an application under section 48 to post security for less than the amount claimed in the lien, or to remove the 

lien entirely, the relief sought is usually final in nature and therefore analogous to a summary dismissal application. The 

specific requirements of Rule 7.3 of the Alberta Rules of Court may not apply, but the matter should not be decided so 

as to reduce or eliminate the lien claimed without evidence making it clear that there is no genuine issue of material fact 

requiring a trial. But on an application under section 48 there may not be pleadings yet, or affidavits of records by either 

side, or any questioning done. 

19 Using the law of summary judgment as a touchstone takes us into familiar territory. This case is somewhat different from 

the usual section 48 application in that here there are pleadings and fairly extensive evidence. 

(v) The Claims 

20 The claims can be divided into three categories: 

1) The Module contract; 

2) The Piping contract; 

3) The By-pass contract. 

(vi) The By-pass Contract 
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lien claimants access to a fund in excess of 15 per cent, the additional amount must be "payable under the contract". If it is
not payable under the contract the lienholders cannot have resort to it. This interpretation is consistent with the view that
this type of legislation is directed towards ensuring that the holdback is retained, not to the creation of an additional fund
for lien claimants: Noranda Exploration Co. Ltd. and Noranda Mines Ltd. v. Sigurdson, [1975] 5 W.W.R. 83 (S.C.C.)

(emphasis added)

15      This principle has been followed and applied many times (eg Lloydminster, Guglietta, Northern Eau Claire).

(iv) Section 48

16      Section 48(1)(a) is wider than the section that governs the determination of the lien fund:

48(1) The court may, on application, order that the registration of a lien be removed from the title to the land concerned

(a) Where security is given or payment is made into court for

(i) the amount of the claim,

(ii) the maximum amount for which the lien may properly attach under section 18(3) or (4) or 23 (3) or (4), or

(iii) such lesser amount as the court determines, and any costs that the court may fix,

(b) where the relevant lien fund has been paid out under this Act, or

(c) on any ground not referred to in clause (a) or (b) as the court considers proper.

17      This subsection does not contain the words 'payable under the contract that has not been paid'. The starting point is the
face value of the lien plus an allowance for costs. The amount can be reduced at the applicant's option but then the exercise
becomes somewhat more complicated.

18      Master Robertson makes a helpful comment in Krupp:

107 On an application under section 48 to post security for less than the amount claimed in the lien, or to remove the
lien entirely, the relief sought is usually final in nature and therefore analogous to a summary dismissal application. The
specific requirements of Rule 7.3 of the Alberta Rules of Court may not apply, but the matter should not be decided so
as to reduce or eliminate the lien claimed without evidence making it clear that there is no genuine issue of material fact
requiring a trial. But on an application under section 48 there may not be pleadings yet, or affidavits of records by either
side, or any questioning done.

19      Using the law of summary judgment as a touchstone takes us into familiar territory. This case is somewhat different from
the usual section 48 application in that here there are pleadings and fairly extensive evidence.

(v) The Claims

20      The claims can be divided into three categories:

1) The Module contract;

2) The Piping contract;

3) The By-pass contract.

(vi) The By-pass Contract
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21 If we begin with the last, invoices total $150,352.94. $84,727.44 was paid under the contract leaving a difference of 

$65,625.50. The face value of the lien (instrument no 142056182) is $60,375.00. This contract started as a fixed price contract 

in the amount of $115,000.00 but contract revisions took the contract price to $145,102.44, inclusive of GST. 

22 The difference between the contract price admitted by Enerkem, of $145,102.44, and the total invoices, of $150,352.94, 

less the mount paid, is a bonus amount claimed by Metal Energie. 

23 However, the face value of the lien is $60,375.00 (not $65,625.50 which would be the value of the claim including 

the bonus). For the purposes of the Act the amount of the claim has to be has to be the face value of the lien and not some 

greater amount. 

24 Accordingly, instrument no. 142056182 may be discharged pursuant to section 48 of the Act on payment of $60,375.00 

plus an allowance for costs of 10% into court. 

(vii) The Piping Contract and the Module Contract 

25 For the purposes of this application, I am treating the face value of these liens as being $619,549.01 and $369,037: being 

instrument nos: 142059023, and 142056183, for the Module contract and the Piping Contracts, respectively (rather than the 

earlier October 18, 2013 lien filed under the Piping Contract). 

26 It is the Applicant's position, with respect to the Module contract, that $1,148,754.98 was payable for this work. 

$869,314.31 was actually paid. When we figure in an additional credit of $80,000.00, that leaves $199,440.99. Anything over 

and above that constitutes an unapproved extra to this fixed price contract. 

27 It is Metal Energie's position that there are an additional $328,837.16 of unpaid invoices outstanding beyond the scope 

of work covered by the Module contract. They argue that this work was either approved, that Enerkem waived the strict terms 

of the contract or, perhaps that they should be compensated on a quantum meruit basis because the scope of work was re-

engineered. Accordingly, the evidence discloses that the difference between the two positions is $199,440.99 and $528,278.15. 

28 There is a similar disparity with respect to the Piping contract. This contract too was a fixed price contract totalling 

$376,362.05 after adjustments. $239,858.49 has been paid leaving $136,507.56 owing. However, there is a contractual liquidated 

damages cross-claim for delay in the amount of $2,500.00 per day for a period of 56 days, totalling $140,000.00; more than the 

amount otherwise admitted to be owing under the revised contract. 

29 The face value of Metal Energie's Piping contract lien is $369,037.15, based on instrument no. 142056183 filed in 
February, 2014. 

30 Metal Energie makes a similar argument with respect to this additional work. They say they issued invoices in the total 

amount of $585,194.41, leaving $345,339.93 owing. So, if we ignore the liquidated claim for delay, there is $208,832.36 in 

dispute. 

Disposition 

31 The exercise here is to determine the Applicant's costs to remove the liens. The amount is either the face value of the liens 

plus an allowance for costs or a lesser amount, fixed with the certainty of a summary judgment application. Claims between 

owners and contractors, or general contractors and subs, consist of contractual claims and equitable claims relating to the work 

and materials supplied. There may also be damages claims. Just as the lien claimant may attempt to claim for extra work, the 

owner may try to set off the costs of completion, or of correcting deficiencies. There may also be liquidated contractual amounts 

for delay. The section 48 application does not determine the claims of owners and contractors once and for all. It is only a 

measure of the statutory obligation to have the liens removed. 
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21      If we begin with the last, invoices total $150,352.94. $84,727.44 was paid under the contract leaving a difference of
$65,625.50. The face value of the lien (instrument no 142056182) is $60,375.00. This contract started as a fixed price contract
in the amount of $115,000.00 but contract revisions took the contract price to $145,102.44, inclusive of GST.

22      The difference between the contract price admitted by Enerkem, of $145,102.44, and the total invoices, of $150,352.94,
less the mount paid, is a bonus amount claimed by Metal Energie.

23      However, the face value of the lien is $60,375.00 (not $65,625.50 which would be the value of the claim including
the bonus). For the purposes of the Act the amount of the claim has to be has to be the face value of the lien and not some
greater amount.

24      Accordingly, instrument no. 142056182 may be discharged pursuant to section 48 of the Act on payment of $60,375.00
plus an allowance for costs of 10% into court.

(vii) The Piping Contract and the Module Contract

25      For the purposes of this application, I am treating the face value of these liens as being $619,549.01 and $369,037: being
instrument nos: 142059023, and 142056183, for the Module contract and the Piping Contracts, respectively (rather than the
earlier October 18, 2013 lien filed under the Piping Contract).

26      It is the Applicant's position, with respect to the Module contract, that $1,148,754.98 was payable for this work.
$869,314.31 was actually paid. When we figure in an additional credit of $80,000.00, that leaves $199,440.99. Anything over
and above that constitutes an unapproved extra to this fixed price contract.

27      It is Metal Energie's position that there are an additional $328,837.16 of unpaid invoices outstanding beyond the scope
of work covered by the Module contract. They argue that this work was either approved, that Enerkem waived the strict terms
of the contract or, perhaps that they should be compensated on a quantum meruit basis because the scope of work was re-
engineered. Accordingly, the evidence discloses that the difference between the two positions is $199,440.99 and $528,278.15.

28      There is a similar disparity with respect to the Piping contract. This contract too was a fixed price contract totalling
$376,362.05 after adjustments. $239,858.49 has been paid leaving $136,507.56 owing. However, there is a contractual liquidated
damages cross-claim for delay in the amount of $2,500.00 per day for a period of 56 days, totalling $140,000.00; more than the
amount otherwise admitted to be owing under the revised contract.

29      The face value of Metal Energie's Piping contract lien is $369,037.15, based on instrument no. 142056183 filed in
February, 2014.

30      Metal Energie makes a similar argument with respect to this additional work. They say they issued invoices in the total
amount of $585,194.41, leaving $345,339.93 owing. So, if we ignore the liquidated claim for delay, there is $208,832.36 in
dispute.

Disposition

31      The exercise here is to determine the Applicant's costs to remove the liens. The amount is either the face value of the liens
plus an allowance for costs or a lesser amount, fixed with the certainty of a summary judgment application. Claims between
owners and contractors, or general contractors and subs, consist of contractual claims and equitable claims relating to the work
and materials supplied. There may also be damages claims. Just as the lien claimant may attempt to claim for extra work, the
owner may try to set off the costs of completion, or of correcting deficiencies. There may also be liquidated contractual amounts
for delay. The section 48 application does not determine the claims of owners and contractors once and for all. It is only a
measure of the statutory obligation to have the liens removed.
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32 If this were a summary judgment application, and Enerkem were the applicant, the legal burden would fall to it throughout 

to show (in this case) that its payment number is 'unassailable'. In my view, it has discharged its evidentiary burden by tendering 

evidence of the fixed price contract, and in the case of the Piping contract, the liquidated amount for delay and completion. In 

a summary judgment application the burden would then fall to Metal Energie to show that it has at least an arguable case for its 

numbers. If it were able to meet this threshold, this would justify payment of these additional amounts into court up to the face 

value of the lien, plus an allowance for costs. The usual steps relating to proof of the lien claims would follow. 

33 Proving the enhanced numbers is, to say the least, an uphill battle for the respondent; both from an evidentiary prospective, 

and a legal prospective, given the Peter Kiewit line of cases. The difficulty is that the Respondents brief was focused more on 

other issues than discharging its evidentiary burden as a Respondent to an application that is in the nature of summary judgment. 

This will involve a much more detailed review of the evidence and the law of fixed price contracts. Enerkem's position is, 

without more, presently unassailable. 

34 Unless the Respondent makes a further application, the By-pass lien will be discharged on payment of the face value of 

the lien into Court plus the above noted allowance for costs:, the Module lien will be discharged on payment of $199,440.99 

plus a 10% allowance for costs; The Piping Contract lien may be discharged without payment in as the evidence discloses that 

there is likely a net amount payable to Enerkem. These payments will be sufficient to discharge the liens from title but will not 

extinguish claims over and above these amounts outside of the Builders' Lien Act. 

35 Section 191 of the Land Titles Act will apply to the Order. 

Application granted. 
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32      If this were a summary judgment application, and Enerkem were the applicant, the legal burden would fall to it throughout
to show (in this case) that its payment number is 'unassailable'. In my view, it has discharged its evidentiary burden by tendering
evidence of the fixed price contract, and in the case of the Piping contract, the liquidated amount for delay and completion. In
a summary judgment application the burden would then fall to Metal Energie to show that it has at least an arguable case for its
numbers. If it were able to meet this threshold, this would justify payment of these additional amounts into court up to the face
value of the lien, plus an allowance for costs. The usual steps relating to proof of the lien claims would follow.

33      Proving the enhanced numbers is, to say the least, an uphill battle for the respondent; both from an evidentiary prospective,
and a legal prospective, given the Peter Kiewit line of cases. The difficulty is that the Respondents brief was focused more on
other issues than discharging its evidentiary burden as a Respondent to an application that is in the nature of summary judgment.
This will involve a much more detailed review of the evidence and the law of fixed price contracts. Enerkem's position is,
without more, presently unassailable.

34      Unless the Respondent makes a further application, the By-pass lien will be discharged on payment of the face value of
the lien into Court plus the above noted allowance for costs:, the Module lien will be discharged on payment of $199,440.99
plus a 10% allowance for costs; The Piping Contract lien may be discharged without payment in as the evidence discloses that
there is likely a net amount payable to Enerkem. These payments will be sufficient to discharge the liens from title but will not
extinguish claims over and above these amounts outside of the Builders' Lien Act.

35      Section 191 of the Land Titles Act will apply to the Order.
Application granted.
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Court of Queen's Bench of Alberta 

Citation: Alberta Treasury Branches v Elaborate Homes Ltd, 2014 ABQB 350 

Date: 20140611 
Docket: 1103 02937 
Registry: Edmonton 

In the Matter of the Insolvency of Elaborate Homes Ltd. and Elaborate Developments Inc. 

Between: 

Alberta Treasury Branches 

- and - 

Elaborate Homes Ltd., Elaborate Developments Inc., 
Manjit (John) Nagra, Jaswinder Nagra 

Plaintiff 

Defendants 

Corrected judgment: A corrigendum was issued on June 23, 2014; the corrections 
have been made to the text and the corrigendum is appended to this judgment. 

Reasons for Judgment 
of the 

Honourable Mr. Justice K.G. Nielsen 

I. Introduction 

[1] PriceWaterhouseCoopers Inc. (PWC) was appointed as receiver of all current and future 
assets and property of Elaborate Homes Ltd. and Elaborate Developments Inc. (collectively 
referred to as Elaborate). 

[2] Alco Industrial Inc. (Alco) seeks leave to commence proceedings against PWC in relation 
to matters arising in the receivership. 
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I. Introduction   

[1] PriceWaterhouseCoopers Inc. (PWC) was appointed as receiver of all current and future 

assets and property of Elaborate Homes Ltd. and Elaborate Developments Inc. (collectively 
referred to as Elaborate). 

[2] Alco Industrial Inc. (Alco) seeks leave to commence proceedings against PWC in relation 

to matters arising in the receivership.  
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II. Background 

[3] Alco held a second mortgage (the Mortgage) in the amount of $1,075,000 on, inter alia, 
property (the Condo) owned by Elaborate Homes Ltd., legally described as: 

Condominium Plan 0520263 
Unit 4 
and 905 undivided 1/10,000 shares in the common property 
Excepting thereout all mines and minerals. 

[4] Alberta Treasury Branches was a secured creditor of Elaborate. It held, inter alia, a first 
mortgage on the Condo. 

[5] PWC was appointed as the receiver of Elaborate Homes Ltd. pursuant to a Consent 
Receivership Order dated February 22, 2011 (the Receivership Order). Pursuant to a separate 
Receivership Order, also dated February 22, 2011, PWC was named as receiver of Elaborate 
Developments Inc., a company related to Elaborate Homes Ltd. 

[6] On March 3, 2011, PWC sent notice to Alco, pursuant to ss. 245 and 246 of the 
Bankruptcy and Insolvency Act, RSC, 1985, c B-3 (BIA) of the receivership of Elaborate. This 
was sent by regular mail to the address indicated on the registration of the Mortgage on the 
Certificate of Title to the Condo. In the Brief filed in this application on behalf of Alco, it is 
acknowledged that Alco was served with a copy of the Receivership Order. 

[7] On or about April 5, 2011, an assistant with legal counsel for PWC (not the counsel for 
PWC on this application) obtained certain contact information with respect to Alco. While the 
assistant could not recall with whom she spoke at Alco or the exact conversation, she deposed 
that she believed she followed her typical practice when speaking to creditors which was as 
follows: 

(a) she identified herself to the creditor and advised that she was calling from counsel 
for the receiver with respect to the receivership of the debtor company; 

she advised the creditor that the receiver required certain information from the 
creditor with respect to the receivership; and 

(c) she requested contact information for the individual within the creditor's 
organization who would be best suited to receive correspondence with respect to 
the receivership. 

[8] In the discussions that ensued with the individual at Alco following this typical practice, 
she was advised that the owner of Alco was Bob Taubner and she was given his email address. 
This information is confirmed in a handwritten note made by the assistant. At all material times, 
Mr. Taubner was the President of Alco. 

(b) 

[9] PWC took steps to market Elaborate's assets and property pursuant to the provisions of 
the Receivership Order. As a result of the marketing efforts, a number of offers were received for 
individual assets of Elaborate. PWC also received a number of "en bloc offers" to purchase all of 
Elaborate's assets. One of those en bloc offers was received from 1601812 Alberta Ltd. (the 160 
Offer). 
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Mr. Taubner was the President of Alco. 
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[10] In accordance with its obligations, PWC reported to the Court with respect to the offers 
received in its Second Report, filed May 26, 2011. The Second Report contained a Bid Summary 
of all of the offers. PWC wished to keep the information in the Bid Summary confidential, and to 
release it to the public only after the Court had approved a sale. However, parties could obtain a 
copy of the Bid Summary on signing and sending to PWC a Confidentiality Letter, which 
provided that anyone signing it would be provided with the Bid Summary, but would be barred 
from acting as a purchaser in any way in respect of Elaborate's assets. 

[11] As outlined in the Second Report, PWC was of the opinion that the 160 Offer would lead 
to the highest net recovery for the creditors of Elaborate, as opposed to accepting other offers for 
specified or individual assets. PWC formed this view based on the combined value of the cash 
and assumption of liabilities components of the 160 0 el. 

[12] PWC accepted the 160 Offel subject to Court approval. PWC recommended to the Court 
that the 160 Offer be approved on the basis that it was higher than other offers and was 
preferable from the perspective of all of the creditors of Elaborate as a whole. Compared to all of 
the other en bloc offers, the 160 Offer would produce the highest net recovery on the Condo. 
Based on its analysis of the 160 Offer, PWC concluded that accepting the 160 Offer would allow 
for recovery of all of the indebtedness of Elaborate to Alberta Treasury Branches, but would not 
allow for the full recovery of the indebtedness of Elaborate to another secured creditor, Servus 
Credit Union. Following discussions with PWC, Servus Credit Union agreed with PWC's 
recommendation to accept the 160 Offer. PWC had no discussions with Alco with respect to the 
offers received. 

[13] The 160 Offer required Court approval by June 3, 2011. By an email dated May 26, 2011, 
counsel for PWC forwarded to Elaborate's creditors, including Alco, copies of the following: 

(a) the Application for an Order Approving Sale and Vesting Order returnable June 3, 
2011 (the Application); 

(b) the Second Report; 

(c) a copy of a letter directed to the Court; and 

(d) a copy of the Confidentiality Letter. 

[14] On June 3, 2011, Belzil J. heard the application for approval of the sale of Elaborate's 
assets and property pursuant to the 160 Offer. Belzil J. granted a Sale Approval and Vesting 
Order approving the acceptance of the 160 Offer by PWC (the Sale Order). Belzil J. also granted 
a Sealing Order which sealed the Bid Summary until such time as the sale transaction had closed 
and a letter had been filed with the Clerk of the Court confirming that fact (the Sealing Order). 

[15] On June 3, 2011, counsel for PWC served the Sale Order and the Sealing Order by email 
on the listed creditors, including Alco. 

[16] Mr. Taubner, the President of Alco, has deposed that while he received the email of 
May 26, 2011 enclosing the Application, and 19 other emails with respect to this receivership, he 
did not use the email address which had been given to counsel for PWC or any other email 
address at the material time. He deposed that he was unfamiliar with computers and he did not 
anticipate that he might receive communications from PWC in such a fashion. 
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[15] On June 3, 2011, counsel for PWC served the Sale Order and the Sealing Order by email 

on the listed creditors, including Alco.  

[16] Mr. Taubner, the President of Alco, has deposed that while he received the email of  
May 26, 2011 enclosing the Application, and 19 other emails with respect to this receivership, he 

did not use the email address which had been given to counsel for PWC or any other email 
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anticipate that he might receive communications from PWC in such a fashion.  

20
14

 A
B

Q
B

 3
50

 (
C

an
LI

I)



Page: 4 

[17] On cross-examination on his Affidavit, Mr. Taubner testified that he would occasionally 
request email communications, some of his employees would communicate with him by email, 
he would read such emails, and the group accountant for Alco had access to his emails. There is 
no evidence that any of the emails forwarded to Alco with respect to the Elaborate receivership 
at the address given, were rejected or returned as undeliverable. 

[18] The sale of Elaborate's assets and property proceeded pursuant to the 160 Offer, and 
Alco ultimately received the sum of $90,553.09 net of costs in relation to the security which it 
held on the Condo. This recovery was insufficient to pay out the Mortgage. 

[19] PWC reported in its First Report, filed April 20, 2011, that an appraisal of the Condo had 
been conducted in August 2010, reflecting a market value of $785,000. The Bid Summary 
indicated that the appraised value of the Condo on a forced liquidation was $505,750. The value 
assigned to the Condo pursuant to the 160 Offer was $432,000. This was the highest value 
assigned to the Condo in any of the en bloc °fie's. An offer had been received on the Condo 
only. This offer was in the amount of $529,444. 

[20] The value assigned to the Condo in the 160 Offer represented 85% of the forced 
liquidation valuation Only two other assets had higher returns compared to their valuations. The 
lowest allocation to an asset in the offers received was 24% of that asset's valuation 

[21] Andrew Burnett, Vice President of PWC, was involved in this receivership. He filed an 
Affidavit in response to Alco's Application and was examined on it. With respect to the 160 
Offer, Mr. Burnett deposed as follows: 

Page 30, lines 17 to 22: 

Q Was there ever any conversation with the offeror about modifying its offer in 
respect of the office condo [the Condo] because of the position of Alco? 

A No, there was never discussion with them about changing their position on any of 
the other pieces of property other than the Althen One [unrelated to the Condo]. 

Page 33, lines 25 to 27 and Page 34, lines 1 to 11: 

Q One of the bids that PWC did receive for the office condo alone was over 
$500,000, correct? 

A Correct. 

Q When that bid came in, do I take it that the sole consideration was that it was a 
standalone bid whereas you wanted to have en bloc bids? 

A No. 

Q What consideration was given to possibly accepting that bid? 

A We went back to all the purchasers that had more than one item on there and 
asked them whether we could carve out pieces, saying okay, you're the highest on 
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lowest allocation to an asset in the offers received was 24% of that asset’s valuation. 

[21] Andrew Burnett, Vice President of PWC, was involved in this receivership. He filed an 
Affidavit in response to Alco’s Application and was examined on it. With respect to the 160 

Offer, Mr. Burnett deposed as follows:  

Page 30, lines 17 to 22: 

Q Was there ever any conversation with the offeror about modifying its offer in 

respect of the office condo [the Condo] because of the position of Alco?  

A No, there was never discussion with them about changing their position on any of 

the other pieces of property other than the Althen One [unrelated to the Condo]. 
 

Page 33, lines 25 to 27 and Page 34, lines 1 to 11: 

Q One of the bids that PWC did receive for the office condo alone was over 
$500,000, correct? 

A Correct. 

Q When that bid came in, do I take it that the sole consideration was that it was a 
standalone bid whereas you wanted to have en bloc bids? 

A No. 

Q What consideration was given to possibly accepting that bid? 

A We went back to all the purchasers that had more than one item on there and 
asked them whether we could carve out pieces, saying okay, you’re the highest on 
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this, but you're lower on this, can we just take that? 

Page 36, lines 15 to 20: 

Q What did Studio Homes [formerly 1601812 Alberta Ltd.] specifically advise with 
respect to their position on the office condo at the time, not in January of 2014, 
but at the time? 

A At the time, and I won't say it's just on the office condo, we asked whether they 
would pull any of their other parcels out and they advised no. 

III. Terms of the Orders 

A. Receivership Order 

[22] The following provisions of the Receivership Order are relevant to this application: 

...2. Pursuant to sections 243(1) of the Bankruptcy and Insolvency Act, RSC 1985, 
c. B-03 (the "BIA"), 13(2) of the Judicature Act, RSA 2000, c. J-2, 99(a) of the Business 
Corporations Act, RSA 2000, c. B-9 and 65(7) of the Personal Property Security Act, 
RSA 2000, c. P-7, PriceWaterhouseCoopers Inc. is hereby appointed Receiver (the 
"Receiver"), without security, of all of the Debtor current and future assets, undertakings 
and properties real and personal of every nature and kind whatsoever, and wherever 
situate, including all proceeds thereof ("the Property'). 

3. The Receiver is hereby empowered and authorized, but not obligated, to act at 
once in respect of the property and, without in any way limiting the generality of the 
foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 
following where the Receiver considers it necessary or desirable: 

-.(k) to market any or all of the Property, including advertising 
and soliciting offers in respect of the Property or any part 
or parts thereof and negotiating such terms and conditions 
of sale as the Receiver in its discretion may deem 
appropriate. 

(1) To sell, convey, transfer, lease or assign the Property (the 
'Disposition') or any part or parts thereof ... 

7. No proceeding or enforcement process in any court or tribunal (each, a 
"Proceeding") shall be commenced or continued against the Receiver except with the 
written consent of the Receiver or with leave of this Court. 

16. The Receiver shall incur no liability or obligation as a result of its appointment or 
carrying out the provisions of this Order, save and except for any gross negligence or 
wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) or 
81.6(3) of the BIA or under the WEPPA. Nothing in this order shall derogate from the 
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protection afforded to the Receiver by s. 14.06 of the BIA or any other applicable 
legislation. 

B. Sale Order 

[23] The following provisions of the Sale Order are relevant to this application: 

1. Service of the notice of this application and supporting materials is hereby 
declared to be good and sufficient, and no other person is required to have been served 
with notice of this application, and time for service is abridged to that actually given 

2. The Receiver's acceptance of the Purchaser's offer to purchase the Lands and 
Personal Property dated May 6th, 2011 as clarified and extended by the letter from the 
Receiver dated May 13, 2011, the e-mail from the Purchaser's legal counsel to the 
Receiver's legal counsel dated May 19, 2011, the letter from legal counsel for the 
Receiver to legal counsel for the Purchaser dated May 20, 2011, the letter from legal 
counsel for the Purchaser to legal counsel for the Receiver dated May 24, 2011, the letter 
from legal counsel for the Purchaser to legal counsel for the Receiver dated May 25, 
2011, and the letter from the Receiver to the Purchaser dated May 26, 2011 (the "Offer"), 
which Offer is summarized at paragraphs 20 to 32 of the Receiver's Second Report, and 
[sic] is hereby approved and ratified. 

15. Service of this Order may be effected upon those persons (directly or through 
legal counsel) on the Service List by facsimile or electronic mail, and such service shall 
constitute good and sufficient service. Service on any person other than as specified in 
the Service List is hereby dispensed with. 

C. Sealing Order 

[24] The following provision of the Sealing Order is relevant to this application: 

1. ... the Clerk of the Court is hereby directed to seal the Bid Summary (the 
"Confidential Documents") on the Court file until the sale of the Lands and 
Personal Property to 1601812 Alberta Ltd. has been closed in accordance with the 
Offer Terms and the filing of a letter with the Clerk of the Court from 
PriceWaterhouseCoopers Inc. confirming the sale of the Lands and Personal 
Property has been closed. ... 

IV. Positions of the Parties 

[25] Alco argues that leave should be granted to file the Statement of Claim appended to its 
Application. Alco submits that it has a claim against PWC for gross negligence or wilful 
misconduct in serving the Application by email on May 26, 2011, and selling the Condo for less 
than its appraised value, thereby preferring the interests of other creditors to those of Alco. 
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[26] PWC argues that there is no basis for a claim against it, as all documents were properly 
served on Alco by email, and all steps taken by it were in accordance with its obligations to act 
in the best interests of the creditors of Elaborate as a whole. Therefore, it was neither grossly 
negligent, nor did it wilfully misconduct itself 

V. Issue 

[27] The sole issue before the Court is whether Alco should be granted leave to file the 
Statement of Claim against PWC. 

VI. Applicable Rules 

A. Alberta Rules of Court, Alta Reg 124/2010 

[28] The following Rules of the Alberta Rules of Court are relevant to this application: 

9.15(1) On application, the Court may set aside, vary or discharge a judgment or an 
order, whether final or interlocutory, that was made 

(a) without notice to one or more affected persons, or 

(b) following a trial or hearing at which an affected person did not appear 
because of an accident or mistake or because of insufficient notice of the 
trial or hearing. 

(2) Unless the Court otherwise orders, the application must be made within 20 days after 
the earlier of 

(a) the service of the judgment or order on the applicant, and 

(b) the date the judgment or order first came to the applicant's attention. 

11.21(1) A document, other than a commencement document, may be served by 
electronic method on a person who has specifically provided an address to which 
information or data in respect of an action may be transmitted, if the document is sent to 
the person at the specified address, and 

(a) the electronic agent receiving the document at that address receives the 
document in a form that is usable for subsequent reference, and 

the sending electronic agent obtains or receives a confirmation that the 
transmission to the address of the person to be served was successfully 
completed. 

(2) Service is effected under subrule (1) when the sending electronic agent obtains or 
receives confirmation of the successfully completed transmission. 

(b) 
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(3) In this rule, "electronic" and "electronic agent" have the same meanings as they have 
in the Electronic Transactions Act. 

B. Bankruptcy and Insolvency General Rules, CRC, c 368 

[29] The following BIA Rules are relevant to this application: 

3. In cases not provided for in the Act or these Rules, the courts shall apply, 
within their respective jurisdictions, their ordinary procedure to the extent that 
that procedure is not inconsistent with the Act or these Rules. 

6.(1) Unless otherwise provided in the Act or these Rules, every notice or other 
document given or sent pursuant to the Act or these Rules must be served, delivered 
personally, or sent by mail, courier, facsimile or electronic transmission. 

VII. Law 

A. Threshold Test for Leave 

[30] The Supreme Court of Canada in GMAC Commercial Credit Corp — Canada v TCT 
Logistics Inc, 2006 SCC 35, [2006] 2 SCR 123 confirmed that the threshold is low on an 
application for leave to commence an action against a receiver or trustee: 

55 For almost 150 years, courts and commentators have been universally of 
the view that the threshold for granting leave to commence an action against a 
receiver or trustee is not a high one, and is designed to protect the receiver or 
trustee against only frivolous or vexatious actions, or actions which have no basis 
in fact... 

57 In the leading case of Mancini, the Court of Appeal summarized the accepted 
principles as being the following: 

1. Leave to sue a trustee should not be granted if the action is 
frivolous or vexatious. Manifestly unmeritorious claims should 
not be permitted to proceed. 

2. An action should not be allowed to proceed if the evidence 
filed in support of the motion, including the intended action as 
pleaded in draft form, does not disclose a cause of action against 
the trustee. The evidence typically will be presented by way of 
affidavit and must supply facts to support the claim sought to be 
asserted. 

3. The court is not required to make a final assessment of the 
merits of the claim before granting leave. [Citations omitted; para. 
7.] 
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[31] Conrad J. (as she then was) considered this issue in her decision in RoyNat Inc v Allan 
(1988), 90 AR 173 at 177-78, [1988] 6 WWR 156 (QB): 

...In Royal Bank of Canada v. Vista Homes Ltd et al (1985) 63 B.C.L.R. 366 
(B.C.S.C.), Mr. Justice MacDonald stated at p. 374: 

...the obtaining of an order to sue should not be a perfunctory 
process... The court should examine with some care the foundation 
of the alleged claim with a bias against exposing its appointed 
officer to unnecessary or unwarranted litigation On the other hand, 
there is not an onus on the applicant to prove its case against the 
receiver-manager at this stage. 

I am satisfied the test to be applied by this court is to del-P..,Innue whether it is 
perfectly clear that there is no foundation for the claim or whether the action is 
frivolous or vexatious. It is not for this court to deal with the merits of either 
party's position or to gauge the probability of success should the action proceed to 
trial Leave should be granted if the evidence presented discloses that there is 
some foundation for the claim and that the claim is not merely frivolous nor 
vexatious. 

Indeed, while the Court may by its order want to protect its appointed officer from 
unnecessary and unwarranted litigation, I do not take that to mean they are 
entitled to protection against proper actions simply because they are court 
appointed. 

[32] Therefore, the proposed plaintiff must have supplied "facts to support the claim sought to 
be asserted", or "some foundation for the claim". Both of these cases make it clear that there 
must be some factual basis for the claim, a court should not grant leave for frivolous, vexatious 
or unmeritorious claims, and it is not appropriate at the leave stage for the court to make a final 
assessment of the merits of the claim or possible defences to the claim. 

[33] While the threshold for granting leave is low, the process of reviewing the proposed 
claim is not to be perfunctory. Therefore, I will analyze in some detail the basis for the claims 
alleged by Alco against PWC. 

B. Gross Negligence and Wilful Misconduct 

[34] Clause 16 of the Receivership Order provides that PWC will incur liability only in 
circumstances of "gross negligence or wilful misconduct on its part". The starting point, 
therefore, is to consider what constitutes gross negligence or wilful misconduct. 

[35] Black's Law Dictionary, 9th ed (St Paul, MN: West, 2009) defines gross negligence as, 
inter alia: 

A conscious, voluntary act or omission in reckless disregard of a legal duty and of 
the consequences to another party, who may typically recover exemplary 
damages. 
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...As it originally appeared, this was very great negligence, or the want of even 
slight or scant care. It has been described as a failure to exercise even that care 
which a careless person would use. Several courts, however, dissatisfied with a 
term so nebulous...have construed gross negligence as requiring willful, wanton, 
or reckless misconduct, or such utter lack of all care as will be evidence 
thereof...But it is still true that most courts consider that `gross negligence' falls 
short of a reckless disregard of the consequences, and differs from ordinary 
negligence only in degree, and not in kind... 

[36] The Dictionary of Canadian Law, 4th ed (Scarborough, Ont: Thomson Carswell, 2011) 
provides the following definition: 

Conduct in which if there is not conscious wrongdoing, there is a very marked 
departure from the standard by which responsible and competent 
people...habitually govern themselves...a high or serious degree of negligence... 

[37] The Supreme Court of Canada has considered these terms in the context of tort litigation. 
In McCulloch v Murray, [1942] SCR 141 at 145, [1942] SCJ No 7, Duff C.J. observed: 

... All these phrases, gross negligence, wilful misconduct, wanton misconduct, 
imply conduct in which, if there is not conscious wrong doing, there is a very 
marked departure from the standards by which responsible and competent people 
in charge of motor cars habitually govern themselves. ... 

[38] In Peracomo Inc v Telus Communications Co, 2014 SCC 29, [2014] SCJ No 29, 
Cromwell J. for the majority commented on "wilful misconduct": 

57 In other contexts, "wilful misconduct" has been defined as "doing something 
which is wrong knowing it to be wrong or with reckless indifference"; `recklessness" in 
this context means "an awareness of the duty to act or a subjective recklessness as to the 
existence of the duty": R. v. Boulanger, 2006 SCC 32, [2006] 2 S.C.R. 49, at para. 27, 
citing Attorney General's Reference (No. 3 of 2003), 2004 EWCA Crim 868, [2005] 
Q.B. 73. Similarly, in an insightful article, Peter Cane states that "[a] person is reckless in 
relation to a particular consequence of their conduct if they realize that their conduct may 
have that consequence, but go ahead anyway. The risk must have been an unreasonable 
one to take": "Mens Rea in Tort Law" (2000), 20 Oxford J. Legal Stud. 533, at p. 535. 

58 These formulations capture the essence of wilful misconduct as including not only 
intentional wrongdoing but also conduct exhibiting reckless indifference in the face of a 
duty to know... 

[39] Therefore, in order for Alco to establish PWC's liability arising from the receivership at 
an eventual trial, it must show that PWC demonstrated a very marked departure from the 
standards by which responsible and competent people in such circumstances would have acted or 
conducted themselves, or in a manner such that it knew what it was doing was wrong or was 
recklessly indifferent in its conduct. 

[40] Against this backdrop, I will consider Alco's complaints regarding PWC's conduct. 
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one to take”: “Mens Rea in Tort Law” (2000), 20 Oxford J. Legal Stud. 533, at p. 535. 

 58   These formulations capture the essence of wilful misconduct as including not only 

intentional wrongdoing but also conduct exhibiting reckless indifference in the face of a 
duty to know... 

[39] Therefore, in order for Alco to establish PWC’s liability arising from the receivership at 
an eventual trial, it must show that PWC demonstrated a very marked departure from the 
standards by which responsible and competent people in such circumstances would have acted or 

conducted themselves, or in a manner such that it knew what it was doing was wrong or was 
recklessly indifferent in its conduct. 

[40] Against this backdrop, I will consider Alco’s complaints regarding PWC’s conduct. 
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VIII. Analysis 

A. Email Service 

[41] Alco argues that service of the Application was not effective, as Alco had not specifically 
provided an address to which information or data in respect of the receivership action might be 
transmitted to it 

[42] Nothing in the material before the Court supports this allegation. Clearly, the assistant for 
counsel at PWC contacted a representative of Alco who provided an email address for the 
president of Alco. It is reasonable to infer that whoever provided the email address to the 
assistant for counsel at PWC was not aware that Mr. Taubner would not access his email 
account. PWC cannot be deemed to have known this. Indeed, it appears from Mr. Taubner's 
testimony that he did access the email account when he wished to do so. It is also reasonable to 
infer that Mr. Taubner would not have had an email account if he been totally computer illiterate, 
and if he was, that fact, presumably, would have been well known within the company. 

[43] PWC derived its authority from the Receivership Order which specifically references the 
BM. Rule 6(1) of the BIA Rules requires that every notice or other document pursuant to the BIA 
or the BIA Rules be "served, delivered personally or sent by mail, courier, facsimile or electronic 
transmission". Both the Application and the Sale Order were sent by electronic transmission to 
an email address provided by Alco. There is nothing in the material before the Court to suggest 
that service was not effected in compliance with Rule 6(1) of the BIA Rules. 

[44] In contrast, BIA Rule 124 provides that a notice pursuant to s. 244(1) of the BIA by a 
secured creditor who intends to enforce a security on all or substantially all property of an 
insolvent may be "sent, if agreed to by the parties, by electronic transmission". Neither s. 245 
regarding the initial notice of the receiver, nor general Rule 6(1) imposes a similar requirement. 

[45] The Alberta Rules of Court supplement the BIA Rules to the extent that they are not 
inconsistent with the BIA or the BIA Rules. Rule 11.21 requires that the recipient has specifically 
provided an address. Arguably, this is more onerous than Rule 6(1), and therefore inconsistent 
with it. However, even if Rule 11.21 of the Alberta Rules of Court applies, there is nothing in the 
material before the Court to suggest that the requirements of Rule 11.21 were not met in this 
case. 

[46] I also note that if Alco wished to pursue the position that the Sale Order had been 
obtained without notice to it, it could have availed itself of Rule 9.15 of the Alberta Rules of 
Court which provides a mechanism to seek to vary or discharge a judgment or order on that 
basis. Such an application must be made within 20 days after the earlier of service of the order 
on the applicant, or the date the order first came to the applicant's attention 

[47] The Sale Order was, of course, also served by email on Alco. Therefore, Alco would 
argue that the Sale Order was not properly served upon it. However, on the record before me it is 
clear that Alco was aware of the Sale Order by January 11, 2012 at the latest, when it resisted the 
apportionment of receivership costs as against the proceeds from the sale of the Condo. Alco 
took no timely steps to set aside the Sale Order for lack of service upon becoming aware of it. 
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[48] Further, the Sale Order makes it clear that service of the Application was declared to be 
good and sufficient and that service of the Sale Order could be effected upon all affected persons 
by way of facsimile or electronic mail, and such service was constituted to be good and 
sufficient. Therefore, it appears that Belzil J. considered the matter of both service of the 
Application and the Sale Order. Again, Alco could have either appealed the Sale Order, or 
sought to set it aside on the basis of a lack of notice. It took neither of these steps. 

[49] I would add that in today's world, electronic service is a reflection of practical realities. 
The Alberta Rules of Court and the BIA Rules recognize this reality. Perhaps there is no area of 
practice where electronic service of documents is more appropriate than the bankruptcy and 
insolvency area. I say this because of the volume of documents that are often produced in such 
matters, and the need for receivers, trustees, monitors and counsel to act expeditiously and often 
in the face of very short deadlines. Given the commercial and legal realities of bankruptcy and 
insolvency matters, there is an obvious need to exchange documents electronically. In my view, 
a party involved in such matters cannot ignore these realities by refusing to move effectively into 
the electronic age. 

[50] In summary, I find nothing in the material before the Court to suggest that PWC through 
its counsel did not properly effect service of both the Application and the Sale Order on Alco by 
emailing those documents to Mr. Taubner at Alco. There is no factual basis to suggest that PWC 
was either grossly negligent, or that it wilfully misconducted itself in effecting service of the 
documents by email. 

B. Sale Transaction 

[51] Alco also alleges that PWC breached its duties to Alco in the manner in which it 
conducted the sale of Elaborate's assets. Specifically, Alco alleges that PWC concealed the Bid 
Sumimtry, and sold the Condo for an amount which was below its appraised value. 

[52] The Second Report indicated that PWC preferred that the Bid Sumimtry remain 
confidential until such time as the sale transaction had closed. Upon signing the Confidentiality 
Letter, the Bid Sumimtry would be disclosed to the signatory on the basis that the information 
disclosed in the Bid Sumimtry would not later be used by the signatory as a potential purchaser 
of Elaborate assets. 

[53] Alco argues that PWC should not have required it to give up any right to make an offer 
on the Condo. Alco submits that its rights "ought not to have been extorted away under threat 
that otherwise the information necessary for it to respond to a court application would be kept 
hidden from view". 

[54] It is common practice in the insolvency context for information in relation to the sale of 
the assets of an insolvent corporation to be kept confidential until after the sale is completed 
pursuant to a Court order. In Look Communications Inc v Look Mobile Corporation, 2009 
CarswellOnt 7952, [2009] OJNo 5440 (Sup Ct Just — Commercial List), Newbould J. explained 
the reasons for such confidentiality: 

17 It is common when assets are being sold pursuant to a court process to seal 
the Monitor's report disclosing all of the various bids in case a further bidding 
process is required if the transaction being approved falls through. Invariably, no 

20
14

 A
B

Q
B

 3
50

 (
C

an
LI

I)
 

Page: 12 

 

[48] Further, the Sale Order makes it clear that service of the Application was declared to be 
good and sufficient and that service of the Sale Order could be effected upon all affected persons 

by way of facsimile or electronic mail, and such service was constituted to be good and 
sufficient. Therefore, it appears that Belzil J. considered the matter of both service of the 

Application and the Sale Order. Again, Alco could have either appealed the Sale Order, or 
sought to set it aside on the basis of a lack of notice. It took neither of these steps. 

[49] I would add that in today’s world, electronic service is a reflection of practical realities. 

The Alberta Rules of Court and the BIA Rules recognize this reality. Perhaps there is no area of 
practice where electronic service of documents is more appropriate than the bankruptcy and 

insolvency area. I say this because of the volume of documents that are often produced in such 
matters, and the need for receivers, trustees, monitors and counsel to act expeditiously and often 
in the face of very short deadlines. Given the commercial and legal realities of bankruptcy and 

insolvency matters, there is an obvious need to exchange documents electronically. In my view, 
a party involved in such matters cannot ignore these realities by refusing to move effectively into 

the electronic age. 

[50] In summary, I find nothing in the material before the Court to suggest that PWC through 
its counsel did not properly effect service of both the Application and the Sale Order on Alco by 

emailing those documents to Mr. Taubner at Alco. There is no factual basis to suggest that PWC 
was either grossly negligent, or that it wilfully misconducted itself, in effecting service of the 

documents by email. 

B. Sale Transaction 

[51] Alco also alleges that PWC breached its duties to Alco in the manner in which it 

conducted the sale of Elaborate’s assets. Specifically, Alco alleges that PWC concealed the Bid 
Summary, and sold the Condo for an amount which was below its appraised value. 

[52] The Second Report indicated that PWC preferred that the Bid Summary remain 
confidential until such time as the sale transaction had closed. Upon signing the Confidentiality 
Letter, the Bid Summary would be disclosed to the signatory on the basis that the information 

disclosed in the Bid Summary would not later be used by the signatory as a potential purchaser 
of Elaborate assets. 

[53] Alco argues that PWC should not have required it to give up any right to make an offer 
on the Condo. Alco submits that its rights “ought not to have been extorted away under threat 
that otherwise the information necessary for it to respond to a court application would be kept 

hidden from view”. 

[54] It is common practice in the insolvency context for information in relation to the sale of 

the assets of an insolvent corporation to be kept confidential until after the sale is completed 
pursuant to a Court order. In Look Communications Inc v Look Mobile Corporation, 2009 
CarswellOnt 7952, [2009] OJ No 5440 (Sup Ct Just – Commercial List), Newbould J. explained 

the reasons for such confidentiality: 

17     It is common when assets are being sold pursuant to a court process to seal 

the Monitor's report disclosing all of the various bids in case a further bidding 
process is required if the transaction being approved falls through. Invariably, no 

20
14

 A
B

Q
B

 3
50

 (
C

an
LI

I)



Page: 13 

one comes back asking that the sealing order be set aside. That is because 
ordinarily all of the assets that were bid on during the court sale process end up 
being sold and approved by court order, and so long as the sale transaction or 
transactions closed, no one has any further interest in the infonnation. In 8857574 
Ontario Inc. v. Pizza Pizza Ltd, (1994), 23 B.L.R. (2nd) 239, Farley J. discussed 
the fact that valuations submitted by a Receiver for the purpose of obtaining court 
approval are normally sealed. He pointed out that the purpose of that was to 
maintain fair play so that competitors or potential bidders do not obtain an unfair 
advantage by obtaining such information while others have to rely on their own 
resources. In that context, he stated that he thought the most appropriate sealing 
order in a court approval sale situation would be that the supporting valuation 
materials remain sealed until such time as the sale transaction had closed. 

[55] Alco alleges that PWC and its counsel ignored Alco, hid the Bid Summary and cloaked 
their activities in the receivership with secrecy. However, there is nothing in the material before 
the Court to suggest that PWC's preference to keep the Bid Summary confidential until the sale 
transaction had been approved and closed was for any purpose other than to ensure the integrity 
of the marketing process, and to avoid misuse of the information in the Bid Summary by a 
subsequent bidder to obtain an unfair advantage in the event it was necessary to remarket 
Elaborate's assets. Further, there is nothing to suggest that Belzil J. granted the Sealing Order for 
any other reason. 

[56] Alco may have been in a unique position given that it held a second mortgage on the 
Condo. Given that unique position, it may very well have been entitled to receive information 
with respect to the offers received in relation to the Condo and, therefore, could have suggested 
revised terms to any required confidentiality agreement. However, Alco's position does not 
render PWC's actions inappropriate. There is nothing to suggest that PWC's actions in this 
regard were not in accordance with common, prudent and reasonable practice in receiverships, or 
that they reflect or resulted from gross negligence or wilful misconduct on the part of PWC. 

[57] With respect to the manner in which the sale of the Condo was conducted, Alco submits 
that PWC breached a "fundamental duty of Receivers" in that it failed to act with an even hand 
towards classes of creditors and in accordance with recognised lawful priorities. Again, the law 
and the material before the Court do not support this contention. 

[58] The obligations of a receiver in carrying out a sales transaction have been considered in 
numerous cases. In Royal Bank v Soundair Corp (1991), 7 CBR (3d) 1, [1991] OJ No 1137 at 
paras 27-29 (CA), Galligan J.A. cited with approval case law for the proposition that if a 
receiver's decision to enter into an agreement of sale, subject to court approval, is reasonable and 
sound under the circumstances at the time, it should not be set aside simply because a later and 
higher bid is made. Otherwise, chaos would result in the commercial world, and receivers and 
purchasers would never be sure they had a binding agreement. Galligan J.A. concluded: 

30 What those cases show is that the prices in other offeis have relevance only 
if they show that the price contained in the offer accepted by the receiver was so 
unreasonably low as to demonstrate that the receiver was improvident in 
accepting it. I am of the opinion, therefore, that if they do not tend to show that 
the receiver was improvident, they should not be considered upon a motion to 
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confirm a sale recommended by a court-appointed receiver. If they were, the 
process would be changed from a sale by a receiver, subject to court approval, 
into an auction conducted by the court at the time approval is sought. In my 
opinion, the latter course is unfair to the person who has entered bona fide into an 
agreement with the receiver, can only lead to chaos, and must be discouraged. 

[59] Galligan J.A. recognized that in considering a sale by a receiver, a court must place a 
great deal of confidence in the actions taken and in the opinions formed by the receiver, and 
should assume that the receiver is acting properly unless the contrary is clearly shown. He 
summarized the duties of the court when deciding whether a receiver who has sold property 
acted properly as follows (at para 17): 

1. It should consider whether the receiver has made a sufficient effort to get 
the best price and has not acted improvidently, 

2. It should consider the interests of all parties; 

3. It should consider the efficacy and integrity of the process by 
which offers are obtained; 

4. It should consider whether there has been unfairness in the 
working out of the process. 

[60] In Skyepharma PLC v Hyal Pharmaceutical Corp (1999), 12 CBR (4th) 87, [1999] OJ 
No 4300 at para 4 (Sup Ct Just — Commercial List), Farley J. cited Soundair with approval, 
holding that a receiver's conduct is to be reviewed in light of the objective information the 
receiver had and not with the benefit of hindsight. Other offers are irrelevant unless they 
demonstrate that the price in the proposed sale was so unreasonably low that it shows the 
receiver acted improvidently in accepting it 

[61] In Re Stanwood Canada Ltd, 2011 NSSC 189, 305 NSR (2d) 34, the receiver was of the 
view that the best realization of the assets in question would come from a sale en bloc. Hood J. 
held that the receiver's duty to act in the interests of the general body of creditors does not 
necessarily mean that the majority rules. Rather, the receiver must consider the interests of all 
creditors and then act for the benefit of the general body. 

[62] PWC accepted the 160 Offel and recommended that the acceptance be approved by the 
Court on the basis that it was higher than other en bloc offers and was preferable from the overall 
perspective of Elaborate's creditors. The 160 Offer provided for the highest net recovery on the 
Condo of all of the en bloc offers and represented a recovery of 85% of the forced liquidation 
valuation of the Condo. Only one other offer in the marketing process undertaken by PWC 
assigned a purchase price for the Condo which was higher than the price assigned in the 160 
Offer. This was an offer with respect to the Condo only. 

[63] The law is clear to the effect that the receiver must not consider the interests of only one 
creditor, but must act for the benefit of the general body of creditors. PWC was under a duty to 
act in the interests of the general body of creditors and to conduct a fair and efficient marketing 
process. 

20
14

 A
B

Q
B

 3
50

 (
C

an
LI

I)
 

Page: 14 

 

confirm a sale recommended by a court-appointed receiver. If they were, the 
process would be changed from a sale by a receiver, subject to court approval, 

into an auction conducted by the court at the time approval is sought. In my 
opinion, the latter course is unfair to the person who has entered bona fide into an 

agreement with the receiver, can only lead to chaos, and must be discouraged. 

[59] Galligan J.A. recognized that in considering a sale by a receiver, a court must place a 
great deal of confidence in the actions taken and in the opinions formed by the receiver, and 

should assume that the receiver is acting properly unless the contrary is clearly shown. He 
summarized the duties of the court when deciding whether a receiver who has sold property 

acted properly as follows (at para 17): 

1. It should consider whether the receiver has made a sufficient effort to get 
the best price and has not acted improvidently; 

 
2. It should consider the interests of all parties; 

 
3. It should consider the efficacy and integrity of the process by  
 which offers are obtained; 

 
4. It should consider whether there has been unfairness in the    

 working out of the process.  

[60] In Skyepharma PLC v Hyal Pharmaceutical Corp (1999), 12 CBR (4th) 87, [1999] OJ 
No 4300 at para 4 (Sup Ct Just – Commercial List), Farley J. cited Soundair with approval, 

holding that a receiver's conduct is to be reviewed in light of the objective information the 
receiver had and not with the benefit of hindsight. Other offers are irrelevant unless they 

demonstrate that the price in the proposed sale was so unreasonably low that it shows the 
receiver acted improvidently in accepting it. 

[61] In Re Scanwood Canada Ltd, 2011 NSSC 189, 305 NSR (2d) 34, the receiver was of the 

view that the best realization of the assets in question would come from a sale en bloc. Hood J. 
held that the receiver's duty to act in the interests of the general body of creditors does not 

necessarily mean that the majority rules. Rather, the receiver must consider the interests of all 
creditors and then act for the benefit of the general body.  

[62] PWC accepted the 160 Offer and recommended that the acceptance be approved by the 

Court on the basis that it was higher than other en bloc offers and was preferable from the overall 
perspective of Elaborate’s creditors. The 160 Offer provided for the highest net recovery on the 

Condo of all of the en bloc offers and represented a recovery of 85% of the forced liquidation 
valuation of the Condo. Only one other offer in the marketing process undertaken by PWC 
assigned a purchase price for the Condo which was higher than the price assigned in the 160 

Offer. This was an offer with respect to the Condo only.  

[63] The law is clear to the effect that the receiver must not consider the interests of only one 

creditor, but must act for the benefit of the general body of creditors. PWC was under a duty to 
act in the interests of the general body of creditors and to conduct a fair and efficient marketing 
process. 

20
14

 A
B

Q
B

 3
50

 (
C

an
LI

I)



Page: 15 

[64] The excerpts from the cross-examination of Mr. Burnett on his Affidavit indicate that 
PWC did attempt to maximize the recovery on all of Elaborate's assets as it conducted 
negotiations with the various bidders in this regard. 

[65] There is nothing before the Court to suggest that PWC did not make sufficient efforts to 
obtain the best price for the assets, nor that it acted improvidently. Alco has not put forward any 
factual foundation to support an inference that PWC did not act for the benefit of the general 
body of creditors. 

[66] Alco submits that had it attended the hearing on June 3, 2011 before Belzil J., it would 
have been successful in arguing that Alco was deprived of a statutory right to recover its secured 
debt against the Condo. However, the contents of the Second Report undermine the argument 
that PWC's acceptance of the 160 Offer would not have been approved in the circumstances as 
known when the matter proceeded before Belzil J. Further, given my findings on the email 
service issue, PWC cannot be blamed for Alco's non-attendance at the hearing on June 3, 2011. 

[67] Therefore, I conclude that Alco has not established a factual basis for the claim that PWC 
was either grossly negligent or wilfully misconducted itself in the manner that it marketed 
Elaborate's assets or in its reporting to the Court. 

IX. Conclusion 

[68] The threshold test for leave in this case is low. However, PWC would only be liable if it 
acted with gross negligence or wilful misconduct. I have found no factual basis to suggest that 
PWC was either grossly negligent or wilfully misconducted itself as alleged by Alco. 

[69] PWC is not entitled to protection against proper actions simply because it was court 
appointed. However, I am mindful of the bias against exposing a court appointed officer to 
unnecessary or unwarranted litigation In my view, granting leave to Alco to proceed with the 
claim against PWC would expose it to a manifestly unmeritorious action. 

[70] Therefore, Alco's application for leave to file the Statement of Claim against PWC is 
dismissed. 

X. Costs 

[71] If the parties cannot otherwise agree on costs, they may appear before me within 60 days 
of the filing of these Reasons for Judgment. 

Heard on the 14th day of May, 2014. 
Dated at the City of Edmonton, Alberta this 11th day of June, 2014. 

K.G. Nielsen 
J.C.Q.B.A. 
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IX. Conclusion 

[68] The threshold test for leave in this case is low. However, PWC would only be liable if it 

acted with gross negligence or wilful misconduct. I have found no factual basis to suggest that 
PWC was either grossly negligent or wilfully misconducted itself as alleged by Alco.  

[69] PWC is not entitled to protection against proper actions simply because it was court 

appointed. However, I am mindful of the bias against exposing a court appointed officer to 
unnecessary or unwarranted litigation. In my view, granting leave to Alco to proceed with the 

claim against PWC would expose it to a manifestly unmeritorious action. 

[70] Therefore, Alco’s application for leave to file the Statement of Claim against PWC is 
dismissed. 

 

X. Costs  

[71] If the parties cannot otherwise agree on costs, they may appear before me within 60 days 
of the filing of these Reasons for Judgment. 

Heard on the 14th day of May, 2014. 

Dated at the City of Edmonton, Alberta this 11th day of June, 2014. 
 

 
 

 

 

K.G. Nielsen 

J.C.Q.B.A. 
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Appe arance s : 

Robert M. Curtis, Q.C. 
McCuaig Desrochers LLP 

for Alco Industrial Inc. 

Michael J. McCabe, Q.C. 
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Corrigendum of the Reasons for Judgment 
of 

The Honourable Mr. Justice K.G. Nielsen 

Please note that the word "willful" has been replaced with "wilful" in the heading on page 9, in paras. 34, 
50 and 56. 
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COUNSEL: 

IN THE MATTER OF LOOK COMMUNICATIONS INC. 

Applicant 

LOOK MOBILE CORPORATION AND LOOK COMMUNICATIONS L.P. 
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COMMUNICATIONS INC. UNDER SECTION 192 OF THE BUSINESS 
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Justice Newbould 

John 7'. Porter, for Look Communications Inc. 

Aubrey E. Kauffman, for Inukshuk Wireless Partnership 

DATE HEARD: December 17, 2009 

ENDORSEMENT 

[1] Look Communications Inc.(Look) moves for an order extending a sealing order under 

which bids made in a court approved sales process were sealed. The order is opposed by 

Inukshuk Wireless Partnership which is a joint venture between Rogers Communications Inc. 

and Bell Canada. 
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Circumstances of Sealing Order 

[2] On December 1, 2008, Look was authorized by Pepall J. to conduct a special 

shareholder's meeting to pass resolutions (i) authorizing Look to establish a sales process for the 

sale of all or substantially all of its assets and to seek an order approving the sales process, and 

(ii) authorizing a plan of arrangement under section 192 of the CBCA which contemplated the 

sale of all or substantially all of Look's assets. The shareholders voted in favour of both a sales 

process and the arrangement. 

[3] On January 21, 2009, Look obtained an order approving the sales process and Grant 

Thornton Limited was appointed as Monitor to manage and conduct the sales process with Look. 

The sales process provided for bids from interested persons for five assets of Look, which were 

substantially all of its assets, being (i) Spectrum, being approximately 100MHz of License 

Spectrum in Ontario and Quebec; (ii) a CRTC Broadcast License; (iii) Subscribers; (iv) a 

Network consisting of two network operating centers and (v) approximately $300 million in "tax 

attributes" or losses. Court approval was required for any sale. 

[4] Under the sales process, a bidder was entitled to bid for any or all of the assets that were 

being sold, or a combination thereof. Pursuant to the sales process, four bids were received and 

Look and the Monitor engaged in discussions with each bidder. Look eventually accepted an 

offer from Inukshuk for the Spectrum and Broadcast License. It is agreed that while not all of the 

assets of Look were sold, what was sold to Inukshuk were substantially all of the assets of Look. 

[5] The parties obtained a consent order on May 14, 2009 from Marrocco J. in which the sale 

of the Spectrum and Broadcast License to Inukshuk was approved. The order provided that the 

assets would vest in Inukshuk upon the Monitor filing a certificate with the court certifying as to 

the completion of the transaction. The sale contemplated a staged closing, with the first taking 

place immediately following the order of Marrocco J., the second being December 31, 2009 and 

the final taking place as late as what the sale agreement defined as the Outside Date, being the 

third anniversary of the date of the final order approving the transaction, i.e., May 14, 2012. I 
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am told that the reason for the staged dates was that it was anticipated that the necessary 

regulatory approvals for the sale of the Spectrum and License could take some time. 

[6] As it turned out, the final closing took place much earlier than the Outside Date within a 

few months of the order of Marrocco J. On September 11, 2009, the Monitor filed its certificate 

with the Court certifying that the purchase price had been paid in full and that the conditions of 

closing had been satisfied. Thus the sold assets vested in Inukshuk. Under the terms of the plan 

of arrangement that was approved by the order of Marrocco J., once the certificate of the Monitor 

as to the completion of the transaction was delivered, the articles of arrangement became 

effective. 

[7] In connection with the application to Marrocco J. to approve the arrangement and the sale 

to Inukshuk, the Monitor filed a redacted version of its First Report, as is usual in the 

Commercial List for sales carried out under a court process, redacting the information about the 

bids received in the sales process. The order of Marrocco J. provided that an unredacted version 

of the First Report was to be sealed and not form part of the public record until the Monitor's 

Certificate after the sale was completed was filed with the Court. That certificate, as I have said, 

was filed with the Court on September 11, 2009. Therefore under the order of Marrocco J. the 

unredacted First Report of the Monitor was no longer to be sealed. 

[8] Look is now attempting to sell its remaining assets, which include a corporation which 

had been approved by the CRTC to hold a license and has $350 million of tax losses. Look is 

presently in discussions for the sale of its remaining assets with some of the same parties with 

whom discussions were held and bids were received under the previous sales process, including 

Rogers. 

[9] In early November 2009 Inukshuk asked the Monitor for the information contained in the 

Monitor's First Report that was sealed under the order of Marrocco J. Look immediately 

obtained an ex parte order from Campbell J. on November 4, 2009 extending the sealing of the 

Monitor's First Report pending a determination of this motion. 
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[10] Look seeks to extend the sealing order for six months while it completes the sale of its 

remaining assets. It has a concern that publication of the information could impede the sale 

process now underway and affect the amount received. Look is concerned that if the bids were 

disclosed, and with Rogers being one of the parties in discussions with Look for the purchase of 

Look's tax losses, other players in the telecommunications industry would not bid for the 

remaining assets. 

[11] Inukshuk has filed no affidavit material as to why it is interested in the sealed information 

in the Monitor's First Report dealing with all of the bids that were received for all assets. 

Inukshuk's position in a nutshell is that the sales process previously approved by the Court is 

over and that the public interest in seeing an open court process should prevent any further 

sealing of the Monitor's First Report. Mr. Kauffman said that his clients are here in this motion 

"in their own interest as two members of the public" seeking access to the documents that were 

filed in the court process. 

[12] It is understandable why Rogers would want the information. It has been negotiating 

with Look for the purchase of one or more of Look's remaining assets. Having access to prior 

bids in the prior sales process in which one or more of those remaining assets may have been the 

subject of a bid would obviously be of benefit to Rogers it in considering what price it is 

prepared to offer for the company with the tax loss benefits. While Mr. Kauffman pointed out 

that it is Inukshuk Wireless Partnership that is opposing the order sought, and that includes Bell 

as well as Rogers, the fact remains that the partnership does include Rogers which is in 

negotiations with Look. In any event, it is unrealistic to think that Bell, through its interest in 

Inukshuk, is funding at least in part the opposition to the extension of the sealing order out of 

altruistic or public purposes. 

[13] Section 137 of the Courts of Justice Act provides that a court may order any document 

filed in a civil proceeding to be treated as confidential, sealed and not form part of the public 

record. The fact that the plan of arrangement consummated under the court proceedings under s. 

192 of the CBCA has now been fmalized does not in itself mean that the court does not have 

jurisdiction to continue with the sealing order if it is otherwise appropriate to do so. There is no 
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limitation in section 137 limiting a sealing order to the time during which the litigation in 

question is ongoing. 

[14] In Maclntyre v. Nova Scotia, [1982] 1 S.C.R. 175, it was held that sworn information to 

obtain a search warrant could not be made available to the public until the search warrant had 

been executed. In that case, Dixon J. (as he then was) for the majority noted that the case law 

did not distinguish between judicial proceedings which are part of a trial and those which are not, 

and that subject to a few well-recognized exceptions, all judicial proceedings should be in public. 

He held that the presumption was in favour of public access and the burden of contrary proof lay 

upon the person contending otherwise. 

[15] In Sierra Club of Canada v. Canada (Ministry of Finance), [2002] 2 S.C.R. 522, the 

court authorized a confidentiality order. It stated that an order should be granted in only two 

circumstances, being (i) when an order is needed to prevent serious risk to an important interest, 

including a commercial interest, in the context of litigation because reasonable alternative 

measures will not prevent the risk, and (ii) when the salutary effects of the confidentiality order, 

including the effects on the right civil litigants to a fair trial, outweighs it deleterious effects, 

including the effects on the right of free expression, which includes public interest in open and 

accessible court proceedings. In dealing with the notion of an important commercial interest, 

Iacobucci J. stated: 

In addition, the phrase "important commercial interest" is in need of some 
clarification. In order to qualify as an "important commercial interest", the interest 
in question cannot merely be specific to the party requesting the order; the interest 
must be one which can be expressed in terms of a public interest in 
confidentiality. For example, a private company could not argue simply that the 
existence of a particular contract should not be made public because to do so 
would cause the company to lose business, thus harming its commercial interests. 
However, if, as in this case, exposure of information would cause a breach of a 
confidentiality agreement, then the commercial interest affected can be 
characterized more broadly as the general commercial interest of preserving 
confidential information. Simply put, if there is no general principle at stake, there 
can be no "important commercial interest" for the purposes of this test. Or, in the 
words of Binnie J. in Re N (F.), [2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10, 
the open court rule only yields "where the public interest in confidentiality 
outweighs the public interest in openness". 
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[16] Look points out that it is not a private company. It is a public company with 

stakeholders, being public shareholders. It is not the kind of private corporation that Iacobucci J. 

was discussing in Sierra. 

[17] It is common when assets are being sold pursuant to a court process to seal the Monitor's 

report disclosing all of the various bids in case a further bidding process is required if the 

transaction being approved falls through. Invariably, no one comes back asking that the sealing 

order be set aside. That is because ordinarily all of the assets that were bid on during the court 

sale process end up being sold and approved by court order, and so long as the sale transaction or 

transactions closed, no one has any further interest in the information. In 8857574 Ontario Inc. 

v. Pizza Pizza Ltd, (1994), 23 B.L.R. (2'1) 239, Farley J. discussed the fact that valuations 

submitted by a Receiver for the purpose of obtaining court approval are normally sealed. He 

pointed out that the purpose of that was to maintain fair play so that competitors or potential 

bidders do not obtain an unfair advantage by obtaining such information while others have to 

rely on their own resources. In that context, he stated that he thought the most appropriate 

sealing order in a court approval sale situation would be that the supporting valuation materials 

remain sealed until such time as the sale transaction had closed. 

[18] This case is a little different from the ordinary. Some of the assets that were bid on 

during the sales process were not sold. However, because the assets that were sold constituted 

substantially all of the assets of Look, the arrangement under section 192 of the CBCA was 

completed. Those assets that were not sold remained, however, to be sold and it is in the context 

of that process that Rogers has been discussing purchasing one or more of these assets from 

Look. 

[19] In this case, had the closing of the sale of the Spectrum and the License been drawn out 

to the maximum three year period provided for in the sale agreement, these remaining assets in 

all likelihood would have been sold before the maximum period ran out and during a period of 

time in which the Receiver's First Report remaining sealed. In those circumstances the effect of 

the sealing order would have been to protect the later sale process, a process which originally 

involved a sale of all of the assets of Look. While the remaining sales will not take place under 
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the original sale process that was conducted by Look and the Monitor, the commercial interest in 

seeing that the remaining assets are sold to the benefit of all stakeholders, including the public 

shareholders of Look, remains now as it did before. 

[20] The advantage to Rogers in seeing what other bidders may have bid on the assets that 

have remained unsold is obvious. Rogers is in negotiations with Look regarding the acquisition 

of one or more of those assets. If other bidders previously bid on one or more of those assets, 

that information would be beneficial to Rogers. If the other bidders did not bid on any of those 

remaining assets, that too would be of interest to Rogers. As well, Look's concern that the 

disclosure of the sealed information could impede other bidders from coming forward is not 

without some merit. 

[21] In Sierra, Iacobucci J said there were core values that should be considered in a motion 

such as this. Sierra involved an application by the Government of Canada for a confidentiality 

order protecting documents from public disclosure in litigation between the Sierra Club and the 

Government. Iacobucci J. stated that under the order sought, public access to the documents in 

question would be restricted, which would infringe the public's freedom of expression 

guarantees contained in section 2(b) of the Charter. He discussed the core values of freedom of 

expression and how they should be considered in a motion seeking confidentiality of documents. 

He stated: 

Underlying freedom of expression are the core values of (1) seeking the truth and 
the common good; (2) promoting self-fulfilment of individuals by allowing them 
to develop thoughts and ideas as they see fit; and (3) ensuring that participation in 
the political process is open to all persons: Irwin Toy Ltd. v. Quebec (Attorney 
General), [1989] 1 S.C.R. 927, [page551] at p. 976; R. v. Keegstra, [1990] 3 
S.C.R. 697, at pp. 762-64, per Dickson C.J. Charter jurisprudence has established 
that the closer the speech in question lies to these core values, the harder it will be 
to justify a s. 2(b) infringement of that speech under s. 1 of the Charter: Keegstra, 
at pp. 760-61. Since the main goal in this case is to exercise judicial discretion in 
a way which conforms to Charter principles, a discussion of the deleterious 
effects of the confidentiality order on freedom of expression should include an 
assessment of the effects such an order would have on the three core values. The 
more detrimental the order would be to these values, the more difficult it will be 
to justify the confidentiality order. Similarly, minor effects of the order on the 
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assessment of the effects such an order would have on the three core values. The 
more detrimental the order would be to these values, the more difficult it will be 
to justify the confidentiality order. Similarly, minor effects of the order on the 
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core values will make the confidentiality order easier to justify. (underlining 
added) 

[22] Rogers, or Inukshuk, cannot, in my view, claim that there will be a substantial 

detrimental effect on these core values by a continuation of the sealing order for a further six 

months. What Rogers will lose will be access to information that it could use against the 

interests of Look and its stakeholders. In my view, the salutary effects of extending the sealing 

order for six months to permit the sale of the remaining assets of Look outweighs the deleterious 

effects of such order in this case. 

[23] Inukshuk asks that if the extension order is made, there is no reason to seal the prior bids 

for the Spectrum that Inukshuk purchased and thus the order should permit that information to be 

made public. It is said by Mr. Kauffman that such information is of historical interest. I would 

not make this exception as requested by Inukshuk. Bidders under the prior sales process were 

entitled to bid on all of the assets either individually or together, and Mr. Porter points out that it 

may well be difficult to separate out the portion of any prior bid dealing with the Spectrum from 

a bid for other assets that are now sought to be sold. If the interest sought is only for historical 

purposes, a six month delay will not be of much or any consequence. 

[24] In the circumstances, the order sought by Look shall go. Look is entitled to its costs of 

the motion against Inukshuk. If costs cannot be agreed, short submissions may be made within 

ten days by Look and reply submissions may be made within a further ten days by Inukshuk. 

NEWBOULD J. 
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___________________________ 
NEWBOULD  J. 
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