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1. The Appellant denies it has launched, in essence, a vexatious appeal for tactical 
reasons as the Receiver alleges. Such scurrilous allegations without foundation ill lie in the 
mouth of a Receiver, who should conduct itself as an officer of the Court at all times, 
particularly in advancing arguments to the Court. The Appellant, in fact, says its appeal has 
merit, and that it has an appeal as of right under section 193(c) of the Bankruptcy and 
Insolvency Act, R.S.C., 1985, c. B-3. 

2. It is both misleading and inaccurate to say, as the Receiver does, that section 193 of 
the Bankruptcy and Insolvency Act, must be narrowly construed. Certainly, there is authority 
to that effect, including the case of Bending Lake1 relied on by the Receiver but it is equally 
not accurate to say that that test was applied by this Court in Forjay2 as the Receiver 
contends. In fact, in Forjay, Mr. Justice Willcock specifically said he was not doing so: 

[35] Bearing in mind that there are what appear to be differing 
approaches to the interpretation of the legislation, I tum to the specific 
provisions. For reasons that will, I hope, become obvious, it is not 
necessary in this case to reject the narrow approach of Brown J.A. or 
to expressly adopt the broader approach favoured by this Court in 
Wong. 

3. The competing line of authority referred to by His Lordship had its origins in a 
decision of this Court, Wong v. Luu, 3, which holds that the right of appeal under section 193 
is "broad, generous, and wide-reaching".4 

4. Both the Saskatchewan and Ontario Courts of Appeal have attempted to rationalize 
the two competing lines. 5 6 

5. Those authorities, more thoughtful then Bending Lake, conclude that neither 
approach should be slavishly applied but, rather, that the question is an evidence based and 
fact specific inquiry. The question is, does the order result in a loss, or put property in 
jeopardy in excess of $10,000 in value. Even Bending Lake concedes there is an appeal as 
of right if the value of the debtor's property is called into play7• Here the evidence clearly 
shows the value of a loss of the equity in the property which, on the evidence, may be 
substantial, and which clearly exceeds $10,0008• That being the case, this appeal is brought 
as of right, whether or not the order appealed from is procedural. That is the wrong 
question9• It is clear that the value of the debtor's property is called into play and that the 
value exceeds $10,000. 

6. If leave is required, the Appellant easily meets the test10: 

1 2403177 Ontario Inc. v. Bending lake Iron Group limited, 2016 ONCA 225 
2 Forjay Management Ltd v. Peeverconn Properties Inc., 2018 BCCA 188, para. 35 
3 Wongv. Luu, 2013 BCCA 547 (CanLII), para. 23 
4 See also Tasci (Re), 2020 BCCA 317 (CanLII), para. 22 
5 MNP ltd v. Wilkes, 2020 SKCA 66, paras.IS, 21, 27, 34, 35, 42, 43, 44, 45, 48, 54, 60, 61 and 64. 
6 Hi//mount Capital Inc. v. Pizale, 2021 ONCA 364 (CanLII), paras. 33, 34 to 44 
1 Bending Lake, para. 53 
8 Affidavit #1 of Robert Ingram. 
9 MNP, para. 63 
•0 Goldman, Sachs & Co. v. Sessions, 2000 BCCA 326 
{01221S72;1} 
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(a) The matter is of importance to the Profession 

7. The Learned Chambers Judge followed an Ontario line of authority to the effect that 
the exercise of a right of redemption should not be permitted to interfere with the integrity of 
the sales process11 • British Columbia authority, including authority in this Court, is to the 
effect that exercising the right of redemption does not interfere with the integrity of a sales 
process, but rather, indicates that the system is working as it should12 13• Resolving that 
dichotomy is clearly of importance to the Profession. 

8. The Learned Chambers Judge also suggests that the equity of redemption attracts a 
different treatment in foreclosures as opposed to receiverships. That is a fundamentally 
flawed proposition. The equity of redemption arises not out of foreclosure, but out of the 
mortgage itself. That issue is also of importance to the Profession. 

(b) The matter is obviously of importance to the Parties 

(c) The appeal is not without merit, within the meaning of the authorities 

9. The Appellant says the following grounds of appeal exist: 

(a) His Lordship erred in law in interpretation of the Order of March 25th, 

particularly the liberty to apply provision 

(b) It was a further error in law to refuse the right to redeem only the third 
mortgage, unless the first and second mortgages were also redeemed, when 
the sales process Order specifically permitted redemption of only the third 
mortgage;14 

(c) It was an error of law not to apply section 17 of the Law and Equity Act, 
[RSBC 1996] c. 253, which provides that if the mortgage money is brought 
into Court, the Court "muse permit redemption. It permits of no discretion. 
The monies in Denton's trust account are the modern equivalent of bringing 
money into Court;15 

(d) The Learned Chambers Judge erred in law in distinguishing between the 
strength and treatment of the equity of redemption in a receivership with the 
treatment accorded the equity of redemption in a foreclosure. The equity of 
redemption arises from the mortgage, not from the nature of the proceeding 
taken to enforce it, which is made clear in section 17 of the Law and Equity 
Act; 

(e) The Learned Chambers Judge erred in principle in the exercise of his 
discretion as to extending the redemption period, in failing to give sufficient 
weight to the legal, equitable, and historical sanctity and importance of the 
equity of redemption; 

11 B&M Handelman Investments Limited et al v. Mass Properties Inc. and Mass Banquet Halls Inc., 2009 CanLII 
37930 (ON SC) 
12 Pollardv. Regional District o/Central Okanogan, 2005 BCCA 159, para. 37 
13 See also Bank of Montreal v. Hester Creek. 2004 BCSC 724 
14 Motion Book of the Bowra Group, Tab 4, para. 3 
"Dhillon v. Jhutee, 1998 CanLII 5414 (BC CA), para. 15 
{01221572;1) 
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(f) The Learned Chambers Judge erred in principle his application of the principle 
of upholding the integrity of the sale process, according to it more weight than 
the fundamental right of any mortgagor, the equity of redemption. 

The Stay 

10. There is no evidence that the purchaser will abandon the sale, and if such 
evidence is provided, it should be viewed skeptically. It is the position of the Appellant that 
the purchaser achieved a bargain. 

11 . The prejudice of the potential loss of the sale, in any event, is of the Receiver's 
creation. The Agreement of Purchase and Sale does not permit of or accommodate an 
appeal. In fact, it is worded so as to create this very prejudice, if an appeal is taken.16 

12. There is no evidence that the winery is in any danger from the horrible fires raging 
in the Okanagan. 

13. The potential lack of insurance is also a problem created by the Receiver itself. 
The policy of insurance on the property expired on June 1, 2021, was extended for one 
month by the Receiver, and then for a second month by the Receiver. He is now unable to 
obtain extensions. Those short and limiting extensions were obtained, again without 
permitting of appeal, and rendered meaningless the contractual ability to extend the 
completion date. The Receiver itself created the very prejudice it now relies on. 

14. The prejudice of a stay to the Appellant is enormous. Its appeal becomes moot 
and it loses any opportunity to exercise its right of redemption. If a stay is granted, while the 
risk of prejudice is real, the Court can ameliorate that prejudice with directions for an 
expedited appeal. rns 

15. The Appellant has obtained financing commitments which minimize that risk. In 
fact, the secured creditors have the ability to avoid any risk, simply by allowing themselves 
to be redeemed. 

16. The funds in Denton's trust account have now been replaced by other financing 
commitments. Any prejudice created by the inability on the part of the Receiver to obtain 
insurance should be addressed by directions for an expedited appeal to ensure that the risk 
is minimalized. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED: 

Dated: July 23, 2021 

16 Motion Book of the Bowra Group, Tab 6, Appendix "B" 
17 Attorney General of Manitoba v. !vletropolitan Stores (MTS) l td., 1987 Can Lil 79 (SCC) 
18 Dixon v. Morgan, 2020 BCCA 200 (CanLII), paras. 23 to 27 

{01221572;1 l 
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Bankruptcy and Insolvency Act 
R.S.C., 1985, c. B-3 

Court of Appeal 

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal from 
any order or decision of a judge of the court in the following cases: 

(a) If the point at issue involves future rights; 

(b) if the order or decision is likely to affect other cases of a similar nature in 
the bankruptcy proceedings; 

(c) if the property involved in the appeal exceeds in value ten thousand 
dollars; 

(d) from the grant of or refusal to grant a discharge if the aggregate unpaid 
claims of creditors exceed five hundred dollars; and 

(e) in any other case by leave of a judge of the Court of Appeal. 

R.S., 1985, c. B-3, s. 193; 1992, c. 27, s. 68 
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LAW AND EQUITY ACT 
[RSBC 1996] CHAPTER 253 

Mortgagor may require mortgagee to assign 
14   (1)Despite any stipulation to the contrary, if a mortgagor is entitled to redeem, the mortgagor 
may require the mortgagee, or the mortgagee's personal representatives or assigns, instead of 
giving a certificate of payment or reconveying, and on the terms on which the mortgagee would be 
bound to reconvey, to assign the mortgage debt and convey the mortgaged property to any third 
person as the mortgagor directs and the mortgagee is bound to assign and convey accordingly. 
(2)A mortgagee in possession who is required to assign, transfer and convey under subsection (1) 
does not incur any legal liability that the mortgagee would not have incurred if the mortgagee had 
executed a release of the mortgage. 

Power of court to discharge mortgagor on payment of mortgage money 
17  Where an action is brought on a bond for payment of the money secured by a mortgage or 
performance of its covenants or where an action of ejectment is brought by a mortgagee or his or 
her heirs, personal representatives or assigns for the recovery of the possession of mortgaged land, 
and no suit is pending concerning the foreclosing or redeeming of the mortgaged land, if the person 
who has the right to redeem the mortgaged land appears and becomes a defendant in the action 
and at any time, pending the action, pays to the mortgagee or, in the case of the mortgagee's refusal, 
brings into court where the action is pending all the principal money and interest due on the 
mortgage, and all costs spent in any proceeding on the mortgage, the money for principal, interest 
and costs to be calculated by the court, the money so paid to the mortgagee or brought into court is 
in full satisfaction and discharge of the mortgage, and the court must and may discharge the 
mortgagor or defendant from the mortgage accordingly and must and may, by the rules of the court, 
compel the mortgagee, at the expense of the mortgagor, to assign, surrender or reconvey the 
mortgaged land and the estate and interest that the mortgagee has in it, and deliver up all deeds, 
evidences and writings in the mortgagee's custody relating to the title of the mortgaged land to the 
mortgagor who has paid or brought the money into the court, the mortgagor's heirs, personal 
representatives or to the person the mortgagor appoints for that purpose. 
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ENDORSEMENT 

I. OVERVIEW 

[1] This motion considers the somewhat awkward and anachronistic appeal 

provisions contained in s. 193 of the Bankruptcy and Insolvency Act, R.S.C. 

1985, c. B-3 (the “BIA”). A. Farber & Partners Inc. was appointed receiver of the 
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property of Bending Lake Iron Group Limited (the “Debtor”) pursuant to s. 243(1) 

of the BIA. The Receiver moves for directions whether the Debtor requires leave 

to appeal under s. 193(e) of the BIA from the approval and vesting order made 

by the motion judge on January 8, 2016, 2016 ONSC 199, transferring all the 

Debtor’s property to an unrelated purchaser, Legacy Hill Resources Ltd. (“Legacy 

Hill”). At the conclusion of the hearing, I held that the Debtor did require leave to 

appeal and set a timetable for its leave motion.  These are my reasons for so 

ordering. 

II. HISTORY OF THE RECEIVERSHIP 

[2]  The Debtor went into receivership on September 11, 2014 on the 

application of its secured creditor, 2403177 Ontario Inc. (the “Receivership 

Order”). The Debtor’s major asset is an undeveloped iron ore mine site located 

northwest of Thunder Bay, Ontario. 

[3]  By order dated November 27, 2014, the court approved a Sales and 

Investor Solicitation Process for the Debtor’s property (the “SISP Order”). 

Significantly, the Debtor consented to the SISP Order. 

[4]  In November 2015, the Receiver moved for court approval of an asset 

purchase agreement it had entered into with Legacy Hill for substantially all of the 

Debtor’s property (the “Sale Agreement”).  The Debtor opposed the motion and, 
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in turn, brought its own motion seeking a variety of relief, including the 

postponement of the sale of its property. 

[5]   The motion judge approved the Sale Agreement and ordered the vesting 

of the Debtor’s property in Legacy Hill upon the filing of a receiver’s certificate 

(the “Approval and Vesting Order”). As well, the motion judge dismissed the 

Debtor’s motion to postpone the sale and for other relief. 

[6]  The Debtor filed a notice of appeal dated January 13, 2016 seeking to set 

aside the Approval and Vesting Order. Section 195 of the BIA provides that all 

proceedings under an order appealed from are stayed until the appeal is 

disposed of. However, the Debtor did not perfect its appeal within the time 

required by the Rules of Civil Procedure, and this court has issued a notice of 

intention to dismiss the appeal for delay unless it is perfected by March 22, 2016.  

[7]   Legacy Hill is not prepared to close the Sale Agreement until the Debtor 

has exhausted its appeal rights in this court. 

[8]  The Receiver moves for a declaration that the Debtor requires leave to 

appeal. Granting such relief would quash the Debtor’s existing notice of appeal. 

III. ISSUE ON THE MOTION 

[9]  The central issue on this motion is whether the Approval and Vesting 

Order falls into any of the categories of cases identified in s. 193 of the BIA in 
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which an appeal lies as of right to this court, or whether the Debtor must obtain 

leave to appeal under s. 193(e). Section 193 of the BIA provides: 

Unless otherwise expressly provided, an appeal lies to the Court of 
Appeal from any order or decision of a judge of the court in the 
following cases: 

(a) if the point at issue involves future rights; 

(b) if the order or decision is likely to affect other cases of a 
similar nature in the bankruptcy proceedings; 

(c) if the property involved in the appeal exceeds in value ten 
thousand dollars; 

(d) from the grant of or refusal to grant a discharge if the 
aggregate unpaid claims of creditors exceed five hundred 
dollars; and 

(e) in any other case by leave of a judge of the Court of 
Appeal. 

[10] The Debtor submits that the Approval and Vesting Order falls within ss. 

193(a), (b), and (c), and therefore an appeal lies as of right.  I shall consider the 

Debtor’s submissions on each sub-section in turn. 

IV. SECTION 193(A): DOES THE APPROVAL AND VESTING ORDER 

INVOLVE FUTURE RIGHTS? 

A. Positions of the parties 

[11] The Debtor submits the point in issue in its appeal involves future rights. 

The Debtor makes the following submissions in its factum: 

[T]here remains outstanding a Notice of Motion seeking 
a finding that the Receiver has violated the Crown’s 

fiduciary duty to Aboriginal Peoples, as well as the 
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Honour of the Crown, such duties being owed by the 
Receiver as an Officer of the Court.  This motion has 
not been heard as of yet. 

… 

The future rights of the “affected Aboriginal 

communities” will very much be affected by the 

confirmation of the Vesting Order as granted by [the 
motion judge]. 

[12] In order to assess this submission, some review is required of the 

evidence the Debtor placed before the motion judge on the sale approval motion 

about “affected Aboriginal communities” and of the relief the Debtor plans to seek 

in a further motion before the motion judge. 

B. Debtor’s evidence concerning “affected Aboriginal communities”  

[13] Mr. Henry Wetelainen, the President and CEO of the Debtor, swore an 

affidavit which was filed in opposition to the Receiver’s motion to approve the 

Sale Agreement. In it, he deposed that, in early 2015, after the Receivership 

Order had been made, he held discussions with Legacy Hill about a possible 

“partnership/co-operative development in rescuing [the Debtor] from 

receivership.” He described his discussions with Legacy Hill as attempts to 

attract a financial partner to assist in the refinancing of the Debtor in order to 

terminate the Receivership. 

[14] At various points in his affidavit, Mr. Wetelainen stated he had pursued 

those discussions as part of his “continued efforts on behalf of [the Debtor] and 
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its creditors, shareholders, stakeholders and affected Aboriginal communities.” 

He deposed that the termination of the receivership would have a “concurrent 

benefit to [the Debtor], its creditors, shareholders, stakeholders and affected 

Aboriginal communities.” 

[15] Despite having pursued discussions with Legacy Hill in early 2015, Mr. 

Wetelainen opposed the Sale Agreement. He took the position that Legacy Hill 

had breached a fiduciary duty owed to the Debtor by dealing with the Receiver. 

Frankly, it is difficult to understand that position given that under the Receivership 

Order and the SISP Order, Mr. Wetelainen, as an officer of the Debtor, was not 

permitted to pursue the discussions he did with Legacy Hill without the 

knowledge and concurrence of the Receiver. 

[16] In any event, Mr. Wetelainen’s evidence disclosed that the main reason he 

opposed the Sale Agreement was that he wanted more time for the Debtor to find 

financing to take out its secured creditors and terminate the receivership. In his 

affidavit, he explained why the Debtor was seeking orders to postpone approval 

of the Sale Agreement: 

The Orders being sought from the Court will ensure that 
all of the creditors, shareholders, stakeholders and 
affected Aboriginal communities be given an 
appropriate period of time pursuant to Court Order to 
permit [the Debtor] to complete the Corporate 
requirement for the purpose of providing the creditors, 
shareholders, stakeholders and affected Aboriginal 
communities to invest in Special Shares in [the Debtor] 
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in order to retire the debt that [the applicant] has agreed 
to reduce to the amount as reflected in the Assets 
Purchase Agreement. 

… 

The net result of the successful refinancing of [the 
Debtor] will be that all the shareholders will have their 
share value protected and [the Debtor] will be required 
to deal with unsecured creditors in a fair fashion.  At all 
times during the financing proceedings with [Legacy 
Hill], I anticipated that there would be a compromise 
with respect to the amount of debt owed to the 
Applicant. 

[17] In Mr. Wetelainen’s view, the Sale Agreement is a “disasterous agreement 

that will wipe out millions of dollars of shareholder value, creditor obligations to 

stakeholders and various Aboriginal communities.” 

[18] A further reason given by Mr. Wetelainen for his opposition to the 

Receiver’s sale was that an asset purchase by Legacy Hill ran “a very substantial 

risk of [Legacy Hill] alienating all of the affected Aboriginal communities as well 

as the members of the communities where a workforce would have been drawn 

from and whose cooperation would have been received. The Aboriginal 

Employment Preferences Policy identifies these clearly articulated goals.” 

C. The Debtor’s pending motion 

[19] The Debtor intends to bring a motion before the motion judge at the end of 

May seeking an order that it be granted leave to commence an action against the 

Receiver “for damages as a result of the failure of the Receiver to uphold the 
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honour of the Crown and the Crown’s fiduciary duties to Aboriginal peoples 

including the Aboriginal communities affected by the actions of the Receiver.” In 

its notice of motion, the Debtor asserts it had provided “continual notice” to the 

Receiver that Aboriginal communities were directly affected by the receivership, 

yet the Receiver failed to maintain the honour of the Crown by not notifying 

affected Aboriginal communities of its intention to seek a sale of the Debtor’s 

assets. 

D. Analysis 

[20] The concept of “future rights” as a category of cases appealable to this 

court as of right traces its origins to the late nineteenth century federal Winding-

Up Act.1 The passage of time has not improved the clarity of the concept. In Elias 

v. Hutchinson,2 McGillivray C.J.A. commented, at para. 20, that “the authorities 

leave me in a state of uncertainty as to what a future right is at all, let alone what 

there is about a future right that would require a treatment of cases involving 

future rights different from cases that do not involve future rights.”  

[21] Although the category of “future rights” increasingly seems an 

anachronistic and confusing basis upon which to ground appeal rights, courts 

                                        
1 Now, the Winding-up and Restructuring Act, R.S.C. 1985, c. W-11, s. 103. See In re Union Fire 
Insurance Co. (1886), 13 O.A.R. 268, (C.A.) at pp. 294-295. 
2 (1981), 14 Alta. L.R. (2d) 268; 121 D.L.R. (3d) 95, [1981] A.J. No. 896 (C.A.). 
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have attempted to cloak the term “future rights” with some practical meaning. In 

Re Ravelston Corp.,
3 Doherty J.A. stated, at para. 18: 

The meaning of the phrase "future rights" is not obvious. 
Caselaw holds that it refers to future legal rights and not 
to procedural rights or commercial advantages or 
disadvantages that may accrue from the order 
challenged on appeal … Rights that presently exist, but 
may be exercised in the future or altered by the order 
under appeal are present rights and not future rights… 

[Citations omitted.] 

[22] Doherty J.A. went on to adopt, at para. 19, the view expressed in Elias v. 

Hutchison, at paras. 100-101, that s. 193(a) of the BIA “must refer to rights which 

could not at the present time be asserted but which will come into existence at a 

future time.” 

[23] More recently, Blair J.A., in Business Development Bank of Canada v. 

Pine Tree Resorts Inc.,4 stated, at para. 15: 

“Future rights” are future legal rights, not procedural 

rights or commercial advantages or disadvantages that 
may accrue from the order challenged on appeal. They 
do not include rights that presently exist but that may be 
exercised in the future. 

[24] The Debtor’s argument that the Approval and Vesting Order involves the 

future rights of “affected Aboriginal communities” is vague and difficult to follow. 

Nevertheless, I do not accept it for several reasons. 

                                        
3 (2005), 24 C.B.R. (5th) 256 (Ont. C.A.) 
4 2013 ONCA 282, 115 OR (3d) 617. 
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[25] First, for an order to involve future rights, it must involve the future rights of 

those with an economic interest in the debtor company – i.e. its creditors or 

shareholders.5 On the sale approval motion, the Debtor did not adduce evidence 

that any “affected Aboriginal community” had such an economic interest in the 

Debtor, nor did any “affected Aboriginal community” adduce such evidence on 

the motion. The Receiver, in its December 21, 2015 Supplemental Report to its 

Third Report, informed the court that based on its review of the Debtor’s creditors 

listing, “no Aboriginal groups are creditors of [the Debtor].”  

[26] Second, at this stage of the process it does not lie in the Debtor’s mouth to 

contend that the Receiver failed to give proper notice to “affected Aboriginal 

communities”. The time to raise such an issue was when the Receiver sought 

approval of the SISP Order, yet the Debtor consented to that order. 

[27] Third, to the extent that the Approval and Vesting Order affects the rights 

of those with an economic interest in the Debtor, it affects the present, existing 

rights of the Debtor’s creditors and shareholders, not their future rights. 

[28] Finally, it is clear from Mr. Wetelainen’s affidavit that the Debtor’s real 

complaint about the effect of the Approval and Vesting Order is one concerning 

the “commercial advantages or disadvantages that may accrue from the order 

challenged on appeal.” Mr. Wetelainen objected to the Sale Agreement because 

                                        
5 See Ditchburn Boats & Aircraft (1936) Ltd., Re (1938), 19 C.B.R. 240 (Ont. C.A.), at p. 242 quoting with 
approval In Re Kern Agencies Ltd. (1931), 12 C.B.R. 279 (Sask. C.A.), at p. 281. 
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its approval would wipe out shareholder equity and preclude efforts by the 

shareholders to raise financing to pay out the Debtor’s secured creditors. That 

has nothing to do with “future rights” within the meaning of s. 193(a).  

[29] I conclude that the point in issue in the Debtor’s challenge of the Approval 

and Vesting Order does not involve future rights within the meaning of s. 193(a) 

of the BIA. 

V. SECTION 193(B): WILL THE APPROVAL AND VESTING ORDER 

AFFECT OTHER CASES OF A SIMILAR NATURE IN THIS 

PROCEEDING? 

A. Positions of the parties  

[30] The Debtor submits that the Approval and Vesting Order is likely to affect 

other cases of a similar nature in the receivership proceeding.  In its factum, the 

Debtor argues that in granting the Approval and Vesting Order the motion judge 

failed “to deal with the rights of the affected Aboriginal communities,” an issue the 

Debtor wishes to raise on its appeal. The Debtor argues that the same issue will 

lie at the heart of its motion before the motion judge later in May seeking leave to 

sue the Receiver. The Debtor contends that because the Approval and Vesting 

Order likely will affect its motion for leave to sue the Receiver, s. 193(b) of the 

BIA applies. 

[31] The Receiver disputes that the issues on appeal would impact other issues 

in the receivership. 
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B. Analysis  

[32] The jurisprudence under s. 193(b) of the BIA has consistently interpreted 

the section as meaning that a right of appeal will lie where “the decision in 

question will likely affect another case raising the same or similar issues in the 

same bankruptcy proceedings.”
6 The cases have expressed different views on 

whether the decisions covered by s. 193(b) can only concern rights asserted 

against the bankrupt by parties other than the bankrupt, or whether the issue 

may concern rights asserted by multiple persons against the bankrupt, rather 

than one person’s rights arising in multiple contexts.
7  Regardless, s. 193(b) must 

concern “real disputes” likely to affect other cases raising the same or similar 

issues in the same bankruptcy or receivership proceedings.8 

[33] Section 193(b) possesses several anachronistic features.  First, while 

permitting an appeal of right on an issue that likely will arise again in an 

insolvency proceeding might appear to foster the efficient conduct of insolvency 

proceedings, in reality any automatic appeal right will slow down insolvency 

proceedings which usually operate on a “real-time” basis. As well, the language 

of s. 193(b) does not measure the overall significance of the issue to the 

proceeding – minor issues which might arise again are treated in the same 

fashion as major ones. Finally, most contemporary insolvency litigation sees one 

                                        
6 Wong v. Luu, 2013 BCCA 547, at para. 21. 
7 See Wong v. Luu, at para. 21, and the Quebec jurisprudence summarized in Re Norbourg Gestion 
d’actifs inc., 2006 QCCA 752, 33 C.B.R. (5th) 144 at paras. 9-11. 
8 Global Royalties Ltd. v. Brook , 2016 ONCA 50, at para. 19. 
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judge assigned to manage the proceeding from its inception to its end. Under a 

“one judge” model of case management, common or repeat issues tend to get 

grouped together for adjudication at one time, not at different stages of the 

proceeding. 

[34] I do not accept the Debtor’s submission that the Approval and Vesting 

Order is likely to affect other cases of a similar nature in the receivership 

proceedings. 

[35] The Receiver filed evidence on this motion which shows the Debtor did not 

raise any issue about a receiver’s constitutional duty to consult “affected 

Aboriginal communities” either in its materials or during its submissions on the 

sale approval motion. The Debtor does not dispute this evidence. Accordingly, 

the Debtor will be seeking to raise the duty to consult issue for the first time on 

appeal. 

[36] In the normal course, appeals are not the proper forum in which to raise 

brand new issues that significantly expand or alter the landscape of the litigation.9 

The burden rests on an appellant to persuade the court that all the facts 

necessary to address the point are before the court as fully as if the issue had 

been raised in the court below.10 It is far from clear that the Debtor would 

                                        
9 Perez v. Salvation Army in Canada (1998), 42 O.R. (3d) 229, 171 D.L.R. (4th) 520 (C.A.), at para. 11. 
10 Kaiman v. Graham, 2009 ONCA 77, 245 O.A.C. 130, at para. 18. 
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succeed in persuading this court that the interests of justice require an exception 

to this normal course of litigation. The Debtor faces several high hurdles.   

[37] First, the Debtor consented to the SISP Order which authorized the 

Receiver to proceed with the sales process.  The Debtor did not raise the issue 

of a duty to consult “affected Aboriginal communities” about a sale at that time; it 

is difficult to conceive how it can do so now.   

[38] Second, it is very doubtful that the Debtor has standing to advance on 

appeal an argument based on the duty to consult. As the Supreme Court of 

Canada explained in Behn v. Moulton Contracting Ltd.,11 at para. 30: 

The duty to consult exists to protect the collective rights 
of Aboriginal peoples. For this reason, it is owed to the 
Aboriginal group that holds the s. 35 rights, which are 
collective in nature… But an Aboriginal group can 

authorize an individual or an organization to represent it 
for the purpose of asserting its s. 35 rights. [Citations 
omitted.] 

[39] No evidence was led on this motion to suggest that any Aboriginal group 

had authorized the Debtor to represent it for the purpose of asserting rights under 

s. 35 of the Constitution Act, 1982. 

[40] Third, s. 193(b) of the BIA requires that the order sought to be appealed is 

likely to affect “other cases of a similar nature in the bankruptcy proceedings.” 

Here, the Approval and Vesting Order disposed of all the property of the Debtor. 

                                        
11 2013 SCC 26, [2013] 2 S.C.R. 227. 
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Consequently, there will not be any other case dealing with the disposition of the 

Debtor’s property in this receivership. 

[41] The final hurdle is that only after the Debtor received the January 8, 2016 

reasons of the motion judge granting the Approval and Vesting Order did it 

launch its motion for leave to sue the Receiver for its alleged breach of the duty 

to consult. That sequence of events strongly suggests that, having 

unsuccessfully opposed the Receiver’s sale, the Debtor looked for some 

procedural device to fit itself into s. 193(b). Its motion for leave to sue the 

Receiver was the result.  In my view, a party cannot create a “case” after the 

impugned order was made in order to invoke s. 193(b). Consequently, the 

Debtor’s pending motion for leave to sue does not qualify as a case of a similar 

nature in the receivership. 

[42] For those reasons, the Approval and Vesting Order does not fall within s. 

193(b) of the BIA. 

VI. SECTION 193(C): DOES THE PROPERTY INVOLVED IN THE APPEAL 

EXCEED IN VALUE $10,000? 

A. Positions of the parties 

[43] The Debtor submits that the Approval and Vesting Order will transfer 

property in excess of $10,000 and, therefore, falls within s. 193(c) of the BIA 

because “the property involved in the appeal exceeds in value ten thousand 

dollars.” 
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[44] While the actual sale price is subject to a confidentiality order pending the 

closing of the transaction, there is no dispute that the sale price significantly 

exceeds $10,000. Nor is there any dispute that if the transaction closes, the 

Debtor’s secured lenders will suffer a significant shortfall.
12 

[45] On its part, the Receiver submits that an approval and vesting order forms 

part of the methods a receiver employs to dispose of a debtor’s assets and, as 

such, is a matter of procedure that does not fall within s. 193(c). 

B. Analysis 

[46] The history of the interpretation of s. 193(c) is an unusual one. Under the 

modern approach to statutory interpretation, the words in a statute must be read 

in their entire context, in their grammatical and ordinary sense, and in keeping 

with the scheme and object of the Act.13  By contrast, as the Manitoba Court of 

Appeal observed at para. 9 in Re Dominion Foundry Co.,
14 the interpretation of 

the phrase “the property involved in the appeal” found in s. 193(c) historically has 

proceeded in a different fashion, drawing heavily upon cases interpreting a 

similar provision in the federal Winding-Up Act,15 as well as on the jurisprudence 

                                        
12 In its Third Report dated November 30, 2015, the Receiver informed the court that the Debtor’s 

liabilities totaled approximately $12.4 million consisting of (i) secured loans from the applicant in excess of 
$3.5 million, (ii) payroll deduction and HST claims by the Canada Revenue Agency of approximately 
$405,000, and (iii) unsecured liabilities of close to $8.5 million.  
13 Rizzo & Rizzo Shoes Ltd., Re (1998), 154 D.L.R. (4th) 193 (S.C.C.) at para. 21; Bell ExpressVu Ltd. 
Partnership v. Rex 2002 SCC 42, 212 D.L.R. (4th) 1 (S.C.C.) at para. 26. 
14 (1965), 51 W.W.R. 679. 
15 Such as Faillis and Deacon v. United Fuel Investments Ltd, [1962] S.C.R. 771, at p. 774. 
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considering former provisions in the Supreme Court of Canada Act which linked 

the right to appeal to “the amount or value of the matter in controversy .”16 

[47] Courts have observed that the availability under s. 193(e) of a right to seek 

leave to appeal in circumstances falling outside those captured by automatic 

rights of appeal in ss. 193(a) to (d) signals the need for appeal courts to control 

bankruptcy proceedings in order to promote the efficient and expeditious 

resolution of the bankruptcy, one of the principal objectives of bankruptcy 

legislation.17 However, courts across the country tend to part company on 

whether securing those objectives of the BIA is fostered by a “broad, generous 

and wide-reaching” interpretation of the appeal rights contained in BIA ss. 193(a) 

to (d) – with the bar set low to fall within s. 193(c)18 – or by interpretations 

conducted within the context of the demands of “real time litigation” characteristic 

of contemporary insolvency and restructuring proceedings.19 

[48] In my view, two contextual factors should inform any application of the sub-

section. 

[49] First, the predecessor section to the modern s. 193(c) was enacted in 

1919, at a time when the then Bankruptcy Act did not include the right to seek 

                                        
16 Trimor Mortgage Investment Corporation v. Fox, 2015 ABCA 44, at para. 8; Galaxy Sports Inc. v. 
Abakhan & Associates Inc., 2003 BCCA 322, 44 C.B.R. (4th) 218 at para. 12; Newfoundland and 

Labrador Refining Corporation v. IJK Consortium, 20098 NLCA 23, 52 C.B.R. (5th) 8 at para. 18.  
17 Wong v. Luu, at para. 23; Re Norbourg Gestion d’actifs inc, at para. 9. 
18 Wong v. Luu, at para. 23. 
19 Re Stelco Inc. (2005), 8 C.B.R. (5th) 150 (Ont. C.A.), at para. 4. 
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leave to appeal in the event a decision did not fall within one of the categories 

giving automatic rights of appeal. As Doherty J.A. observed in Re Ravelston 

Corp., the earlier absence in s. 193 of an ability to seek leave to appeal prompted 

courts to give categories of appeals as of right a wide and liberal interpretation in 

order to avoid closing the door on meritorious appeals. The 1949 inclusion of the 

leave to appeal right now found in s. 193(e) removes the need for such a broad 

interpretative approach. 

[50] Second, Canada’s other major insolvency statute, the Companies’ 

Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”), contains, in s. 

13, an across-the-board requirement to obtain leave to appeal from any order 

made under that Act. The automatic right of appeal provisions in ss. 193(a) to (d) 

of the BIA do not work harmoniously with the CCAA’s appeal regime. 

[51] For example, if one were to accept the Debtor’s argument that whenever 

the value of the property transferred by a sales approval and vesting order 

exceeded $10,000 an appeal as of right to this court exists, then, as the 

Manitoba Court of Appeal noted, at para. 7, in Re Dominion Foundry Co., an 

appeal as of right would exist in almost every case because very few insolvency 

cases would involve property that did not exceed the statutory threshold. Blair 

J.A. repeated that concern in Business Development Bank of Canada v. Pine 

Tree Resorts Inc., at para. 17. By contrast, a challenge to a sales approval and 
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vesting order obtained by a debtor company under the CCAA would require 

obtaining leave to appeal under s. 13 of that Act.   

[52] In my view, no principled basis exists to distinguish the treatment of a sale 

by a receiver or trustee, from that by a CCAA debtor company. In each case, 

approval of the sale would require consideration of the types of principles 

articulated in Royal Bank of Canada v. Soundair.20 A need for the legislative 

harmonization of appeal rights in insolvencies is apparent. 

[53] In my view, these contextual factors militate against employing an 

expansive application of the automatic right of appeal contained in s. 193(c) and, 

instead, point to the need for an approach which is alive to and satisfies the 

needs of modern, “real-time” insolvency litigation. I shall employ such an 

approach in applying the following three principles that have emerged from the 

jurisprudence: s. 193(c) does not apply to (i) orders that are procedural in nature, 

(ii) orders that do not bring into play the value of the debtor’s property, or (iii) 

orders that do not result in a loss. 

Is the order procedural in nature? 

[54] The caselaw holds that s. 193(c) of the BIA does not apply to decisions or 

orders that are procedural in nature, including orders concerning the methods by 

which receivers or trustees realize an estate’s assets. 

                                        
20 (1991), 4 O.R. (3d) 1 (C.A.). 
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[55] In Re Dominion Foundry Co., the motion judge had dismissed a request to 

set aside a sale of assets by a trustee in bankruptcy on the grounds that the sale 

was improvident and the trustee had acted improperly. The Manitoba Court of 

Appeal held, at para. 20, that although the sale involved assets whose value 

exceeded the statutory threshold, an order concerning the method by which the 

trustee disposed of assets did not fall within s. 193(c). Consequently, where a 

person seeks to challenge an order on appeal by calling into question the 

methods employed by a trustee to dispose of the assets of the bankrupt, the 

order involves a matter of procedure which does not fall within s. 193(c).  

[56] The Alberta Court of Appeal reached a similar result in Alternative Fuel 

Systems Inc. v. EDO (Canada) Ltd. (Trustee of).21 There, the trustee had invited 

tenders for the purchase of the bankrupt’s equipment. When tenders closed, the 

trustee determined that Alternative’s tender was the highest. Once another 

tenderer, Impco Technologies Inc., found out that it was not the highest bidder, it 

submitted a second tender offering substantially more than Alternative.  The 

trustee sought directions from the court.  The bankruptcy judge directed the 

trustee to accept Impco’s second, higher tender. Alternative filed a notice of 

appeal and moved before the Alberta Court of Appeal for a determination that it 

could appeal as of right under s. 193(c) because the value of the property 

involved exceeded the statutory threshold. 

                                        
21 1997 ABCA 273, 48 C.B.R. (3d) 171. 
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[57] O’Leary J.A., following Re Dominion Foundry Co., held that Alternative had 

no right of appeal under s. 193(c). He reasoned, at para. 12, that the bankruptcy 

judge’s order was essentially a procedural direction to the trustee in the face of 

Alternative’s challenge to the method by which the equipment was sold, by-

passing the tender process.  

[58] In the present case, the overwhelming majority of the Debtor’s grounds of 

appeal are process-related, involving issues concerning the Debtor’s dealings 

with Legacy Hill following the Receivership Order, the Receiver’s disclosure of 

information about the Sale Agreement, the negotiation process it followed with 

Legacy Hill, its treatment of persons affected by the Sale Agreement, and the 

adequacy of notice it gave to “affected Aboriginal communities.” Those grounds 

of appeal are procedural in nature and do not fall within s. 193(c). 

Does the order put into play the value of the Debtor’s property? 

[59] The second principle emerging from the caselaw is that s. 193(c) is not 

engaged where the decision or order does not call into play the value of the 

debtor’s property. In Business Development Bank of Canada v. Pine Tree 

Resorts Inc., Blair J.A. considered whether an order appointing a receiver over 

assets of debtor corporations that exceeded $10,000 in value fell within s. 193(c).  

He concluded that it did not stating, at para. 17, that “an order appointing a 

receiver does not bring into play the value of the property; it simply appoints an 
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officer of the court to preserve and monetize those assets, subject to court 

approval.” 

[60] In the present case, the Approval and Vesting Order marked the final step 

in the Receiver’s monetization of the Debtor’s assets. The property of the Debtor 

is to be converted through the Sale Agreement into a pool of cash and, as stated 

in the Approval and Vesting Order, “the net proceeds from the sale of the 

Purchased Assets shall stand in the place and stead of the Purchased Assets.”  

The ground of appeal advanced by the Debtor to the effect that the sale process 

should be postponed to let shareholders re-finance the company does not bring 

into play the value of the Debtor’s property, so s. 193(c) does not apply. 

Does the order result in a gain or loss? 

[61] Finally, for s. 193(c) to apply, the order in question must contain some 

element of a final determination of the economic interests of a claimant in the 

debtor. In Trimor Mortgage Investment Corporation v. Fox,22 Paperny J.A. 

described this aspect of s. 193(c) at para. 8: 

The test to be applied under this section was originally 
articulated in Orpen v Roberts, [1925] SCR 364 at 
367, [1925] 1 DLR 1101, and confirmed in Fallis and 

Deacon v United Fuel Investments Ltd., [1962] SCR 
771, 4 CBR (NS) 209, which set out that the amount or 
value of the matter in controversy is the loss which the 
granting or refusal of that right would entail.  

                                        
22 2015 ABCA 44. 
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[62] The Approval and Vesting Order did not determine the entitlement of any 

party with an economic interest in the Debtor to the sale proceeds.  In that sense, 

no interested party gained or lost as a result of the order. 

[63] However, one ground of appeal set out in the Debtor’s notice of appeal is 

that the motion judge erred in law in finding that the Receiver had not acted 

improvidently. In its factum, the Debtor contends that the Receiver’s sale of its 

property is improvident because it would result in a loss of $125 million to its 

shareholders. In support of that ground of appeal, on this motion the Debtor 

relied on a memo prepared by Broad Oak Associates dated February 3, 2014, 

half a year before the Receivership Order was made. Using an iron ore pellet 

price of US$100 per tonne, Board Oak placed the value of a fully-developed 

Bending Lake iron ore project in the range of US$100 million to $300 million. 

This, the Debtor argues, shows that the Approval and Vesting Order selling its 

undeveloped mine site assets resulted in a loss to shareholders of an amount 

exceeding $10,000 in value, giving it a right to appeal under s. 193(c).  

[64] I do not accept the Debtor’s submission. The determination of whether “the 

property involved in the appeal exceeds ten thousand dollars” is a fact-specific 

one. In order to bring itself within s. 193(c), the Debtor must do more than make 

a bald allegation of improvident sale.  This is real-time insolvency litigation in 

which delays in the proceeding can prejudice the amounts fetched by a receiver 

on the realization process.  The Debtor must demonstrate some basis in the 
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evidentiary record considered by the motion judge that the property involved in 

the appeal would exceed in value $10,000, in the sense that the granting of the 

Approval and Vesting Order resulted in a loss of more than $10,000 because the 

Receiver could have obtained a higher sales price for the Debtor’s property . Bald 

assertion is not sufficient, otherwise a mere bald allegation of improvident sale in 

a notice of appeal could result in an automatic stay of a sale approval order 

under BIA s. 195 as the appellant pursues its appeal.23 

[65] In the present case, the evidentiary record discloses that there were no 

competing bids for the Debtor’s property for the motion judge to consider; only 

Legacy Hill expressed a serious enough interest to lead to a Sale Agreement 

with the Receiver.  

[66] Neither the Debtor nor its shareholders put before the motion judge a 

valuation of the Debtor made near in time to the execution of the Sale 

Agreement. Mr. Wetelainen did not attach the pre-receivership Broad Oak memo 

to the affidavit he placed before the motion judge. By contrast, the Receiver 

reported to the motion judge that the market price of iron ore had declined to the 

mid-US$50 per tonne range, making a court sanctioned sales process “very 

challenging in the current market conditions.” The market price for iron ore 

                                        
23 See, for example, Faillis and Deacon v. United Fuel Investments Ltd. where, at pp. 773-774 the 
Supreme Court of Canada described the specific evidence of loss contained in the record.  
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reported by the Receiver was far below the pre-receivership assumptions used 

by Broad Oak.  

[67] Nor did Mr. Wetelainen depose on the sale approval motion that the 

Debtor’s property was worth over $100 million. Instead, in his affidavit he 

stressed the need to postpone the sale to allow the Debtor’s shareholders time to 

negotiate a compromise of the secured debt and then pay off the compromised 

debt.  

[68] Finally, the Debtor’s secured lenders supported the Sale Agreement, 

notwithstanding that they would suffer a significant shortfall on the sale.  

[69] Taken together, those facts do not disclose any basis in the evidentiary 

record for the Debtor’s assertion that the sale would result in a loss of rights 

greater than $10,000 because the Receiver could have obtained a higher price 

for the Debtor’s property. Accordingly, I am not persuaded that there is any 

evidentiary basis to the Debtor’s bald assertion in its notice of appeal that the 

Approval and Vesting Order sanctioned an improvident sales transaction which 

resulted in a loss to the Debtor within the meaning of s. 193(c).  

[70] I conclude that the Approval and Vesting Order does not fall within s. 

193(c) of the BIA. 
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VII. DISPOSITION 

[71] For these reasons, I granted the Receiver’s motion and ordered that the 

Debtor requires leave to appeal from the Approval and Vesting Order. The 

Debtor’s notice of appeal dated January 13, 2016 is quashed. 

[72] The parties agreed to the following timetable for the filing of materials on 

the Debtor’s leave to appeal motion: 

(i) The Debtor would file its leave materials by March 28, 2016; 

(ii) The Receiver would file any responding materials by April 4, 2016; 

(iii) The Debtor would file reply materials, if any, by April 11, 2016. 

[73] I directed that the leave materials be placed before a panel for 

consideration on April 12, 2016. I did so, in part, to obviate the need for Debtor’s 

counsel to travel down to Toronto for an oral Chambers leave motion. 

[74] The parties may serve their leave materials electronically.  Although the 

parties will need to file the appropriate number of hard copies of their materials in 

accordance with the Rules of Civil Procedure, they may file with the court an 

electronic copy either by email or by USB key. The date of electronic filing will be 

deemed the date of the filing of the materials with the court. 

[75] The parties agreed that the costs of this motion would be reserved to the 

panel hearing the leave to appeal motion. 

“David Brown J.A.” 
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[1] THE COURT:  The Trustee in Bankruptcy of Hester Creek 

Estate Winery Ltd. (“Hester Creek”) appeals the decision of 

Master Scarth made on April 22, 2004 in which she refused the 

attempt of the Trustee in Bankruptcy to redeem the property 

charged in favour of the two secured creditors, the Bank of 

Montreal and 658302 B.C. Ltd. (“658302”), and then approved 

the sale of the bulk of the assets of Hester Creek to Quail’s 

Gate Vineyards Estate Winery Ltd. (“Quail’s Gate”) at a price 

of $5,155,000.  No one has taken exception to the submission 

by counsel for the Trustee in Bankruptcy based on Abermin 

Corporation v. Granges Exploration Ltd. (1990), 45 B.C.L.R. 

(2d) 188 (S.C.) that, as the application represented a final 

disposition of the main issues in this proceeding, the appeal 

was to proceed as a rehearing and it was open to me to 

substitute my own view even where Master Scarth was exercising 

a discretion in making the decision. 

[2] As a general comment on the background of this matter, I 

observe that the dealings between Hester Creek and the secured 

creditors have led to feelings of frustration and distrust.  

Hester Creek has broken promises to each of Bank of Montreal 

and 658302.  Mr. Justice Burnyeat has found that Hester Creek 

misled the court. 
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[3] Hester Creek has been in default of its obligations to 

Bank of Montreal since March 2001, and they have entered into 

four forbearance agreements.   

[4] Orclann Investment Inc. (“Orclann”) provided financial 

assistance to Hester Creek in June 2002 at a time when it was 

in financial difficulty.   

[5] The loan made by Orclann was not repaid when due and it 

commenced a foreclosure proceeding.  On March 19, 2003, 

Orclann obtained an Order Nisi with a redemption period 

expiring on June 2, 2003.  The security granted to Orclann was 

assigned by it to 658302 in June 2003. 

[6] Bank of Montreal commenced its own foreclosure proceeding 

in June 2003, but it was put in abeyance when the Bank entered 

into the fourth forbearance agreement with Hester Creek. 

[7] Hester Creek made default under the fourth forbearance 

agreement in December 2003, and Bank of Montreal commenced 

this proceeding on December 11, 2003 after its instrument-

appointed receiver-manager was denied access to Hester Creek’s 

property despite the fact that Hester Creek had consented to 

the appointment of a receiver manager in the fourth 

forbearance agreement. 
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[8] Bank of Montreal made application in this proceeding for 

the court appointment of a receiver-manager, but before the 

application could be heard, Hester Creek obtained a stay of 

proceedings by making application under the Farm Debt 

Mediation Act.  Bank of Montreal then applied for the 

appointment of an interim receiver under the Bankruptcy and 

Insolvency Act (the “BIA”).  This application was adjourned 

when the parties agreed to a consent order on December 23, 

2003 appointing PricewaterhouseCoopers Inc. as receiver-

manager effective February 16, 2004, with Deloitte & Touche 

Inc. serving as monitor in the meantime.   

[9] The stay under the Farm Debt Mediation Act was terminated 

in January 2004.  On February 16, 2004, the day on which the 

court appointment of the Receiver-Manager was to become 

effective, Hester Creek commenced proceedings under the 

Company’s Creditors Arrangement Act and obtained an ex parte 

stay of proceedings.  On March 17, 2004, Mr. Justice Burnyeat 

set aside the stay of proceedings on the basis that Hester 

Creek did not make full and fair disclosure of all material 

facts when it obtained the stay.  It was at this time that Mr. 

Justice Burnyeat found that Hester Creek misled the court when 

it made the ex parte application. 
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[10] As a result of the setting aside of the stay of 

proceedings and a previous failure of Hester Creek to file a 

cash-flow statement, Hester Creek became bankrupt, retroactive 

to February 24, 2004.  At the same time as the stay of 

proceedings was set aside, the appointment of the Receiver-

Manager became activated, and it commenced efforts to sell the 

assets of Hester Creek. 

[11] Although I have not been provided with all of the 

relevant documents, it is my understanding that the hearing 

before Master Scarth came about as a result of an application 

by the Receiver-Manager for approval of a sale of Hester 

Creek’s assets to another party.  Quail’s Gate submitted a 

higher offer, and it was anticipated that sealed bids would be 

submitted to the court on April 22nd.   

[12] As I understand it, counsel for the Trustee in Bankruptcy 

arrived in court prior to the hearing of the application on 

April 22nd, and presented a cheque from the Trustee in 

Bankruptcy payable to the Minister of Finance in a sum 

sufficient to pay the amounts claimed by Bank of Montreal and 

658302.  The Trustee’s counsel offered to provide separate 

cheques to Bank of Montreal and 658302 for the amounts claimed 

by them in exchange for an assignment of their security.  I 

gather that there may also have been some discussion about the 
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payment by the Trustee in Bankruptcy being made subject to its 

right to challenge the amount of legal costs claimed by the 

secured creditors.  The two counsel for the secured creditors 

refused to accept payment on this basis.  Counsel for the 

Trustee in Bankruptcy then endeavoured to pay the monies into 

court, but the registry declined to accept the monies in the 

absence of an order authorizing payment into court. 

[13] The application then came on for hearing before Master 

Scarth.  As a preliminary matter, counsel for the Trustee in 

Bankruptcy sought an order permitting it to redeem the 

security of Bank of Montreal and 658302 and to have their 

security assigned to it or its nominee.  In reply submissions, 

counsel for the Trustee in Bankruptcy indicated that it was 

not essential to have the assignment of the security. 

[14] Master Scarth held that it was not appropriate to allow 

the relief sought by the Trustee in Bankruptcy.  In her brief 

reasons, she stated that the Trustee had not complied with  

s. 128 of the BIA and that the Trustee was not entitled to an 

assignment of the security under s. 14 of the Law and Equity 

Act.  Master Scarth then proceeded to consider the application 

for approval of the sale and, as the initial offeror had 

withdrawn from the process, she approved the sale of the 

assets to Quail’s Gate. 
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[15] On this appeal, counsel for the Trustee in Bankruptcy 

presented a cheque payable to the Minister of Finance in the 

amount of $4,381,082.45, which was the sum required to pay out 

the indebtedness and costs claimed by Bank of Montreal and 

658302 as of April 22nd, and advised the court that the 

Trustee has a total of $5,250,000 in its trust account. 

[16] The principal issues raised on the rehearing are as 

follows: 

1.  Whether the Trustee in Bankruptcy was required to 
serve notice under s. 128(1) of the BIA before it is 
entitled to redeem the mortgaged property by paying the 
amounts owed to the secured creditors? 
 
2.  Whether the integrity of the court-ordered sale 
process would be compromised by allowing the Trustee in 
Bankruptcy to redeem the mortgaged property in these 
circumstances? 
 
3.  Whether the Trustee in Bankruptcy should be permitted 
to redeem the mortgaged property in view of the fact that 
Hester Creek does not have clean hands? and 
 
4.  Whether the Trustee in Bankruptcy is entitled to make 
a redemption payment on the conditions that the security 
is to be assigned and that the payment is subject to a 
potential challenge of the legal costs claimed by the 
secured creditors? 

[17] It appears that Master Scarth relied upon the decision of 

Banque Nationale du Canada v. Restaurant Ocean Drive Inc. 

(1998), 23 C.B.R. (4th) 26, (Q.C.A.) in holding that the 

Trustee in Bankruptcy was required to comply with s. 128(1) of 
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the BIA before it could redeem the security of the secured 

creditors.  Subsections (1) and (3) of s. 128 read as follows:   

(1)  Where the trustee has knowledge of property 
that may be subject to a security, the trustee may, 
by serving notice in the prescribed form and manner, 
require any person to file, in the prescribed form 
and manner, a proof of the security that gives full 
particulars of the security, including the date on 
which the security was given and the value at which 
that person assesses it. 

… 

(3)  The trustee may redeem a security on payment to 
the secured creditor of the debt or the value of the 
security as assessed, in the proof of security, by 
the secured creditor. 

[18] On its face, s. 128(3) does require that the trustee 

receive the proof of security from the secured creditor before 

it can redeem the security by paying the value of the security 

because the value must be contained in the proof of security.  

On the other hand, there is nothing on the face of s. 128 that 

requires the trustee to have received the proof of security 

before redeeming the security by payment of the full amount of 

the debt.  Although the secured creditor will set out the 

amount of the debt in its proof of security, the trustee will 

have access to the records of the bankrupt to determine the 

amount of the debt or the trustee may be satisfied with a pay-

out statement provided by the secured creditor. 

20
04

 B
C

S
C

 7
24

 (
C

an
LI

I)

89



Bank of Montreal v. Hester Creek Estate 
Winery Ltd. et al Page 9 

 

[19] Time constraints do not allow for the luxury of a 

translation of the French language decision of Restaurant 

Ocean Drive, but it appears from the English language headnote 

that the trustee in bankruptcy was attempting to force the 

secured creditor to sell the security to it by payment of an 

amount equal to the value of the security.  Hence, this case 

did not involve a redemption through payment of the full 

amount of the debt, and it is distinguishable from the present 

case. 

[20] In addition, two judges gave written reasons, and the 

third judge agreed with both of them.  However, one of the two 

judges giving written reasons held that it was not necessary 

for the trustee to comply with s. 128(1) and decided the case 

on another basis.  More importantly, however, the other judge 

relied upon the decision of Re F. Fiore & Son Ltd. (1983), 46 

C.B.R. (N.S.) 316, (Ont. S.C.), in which it was stated that 

all of s. 99 of the Bankruptcy Act (the predecessor to s. 128 

of the BIA) must be read together and that the conditions 

precedent to redemption are set out in subsection (1).  This 

judge also relied upon a statement in the then current edition 

of Houlden and Morawetz to the effect that it is only where 

the procedure of the section has been followed that the 

trustee has a right of redemption. 
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[21] The current edition of Houlden and Morawetz comments on 

the decision in Re F. Fiore & Son Ltd. as follows at s. (G)51: 

The predecessor form to present Form 31 only 
required a secured creditor to give an estimated 
value of its security and what is now s. 128(3) did 
not require the secured creditor to value the 
security in the creditor’s proof of claim.  It was 
held in Re F. Fiore & Son Ltd. (1983), 46 C.B.R. 
(N.S.) 316, 1983 Carswell Ont 188 (Ont. S.C.) that 
to exercise the right of redemption, the trustee 
must follow the procedure prescribed by s. 128(1), 
since all subsections of s. 128 must be read 
together.  Form 31, the Form presently in force 
contains a warning in a footnote that “A trustee 
may, pursuant to s. 128(3) of the Act, redeem a 
security on payment of the secured creditor of the 
debt or the value of the security as assessed, in a 
proof of security, by the secured creditor.”  The 
change in the wording of Form 31 and the amendment 
of s. 128(3) to read “as assessed, in the proof of 
security, by the secured creditor” would seem to 
have overcome the decision in Re F. Fiore & Son 
Ltd., supra. 

[22] In other words, Re F. Fiore & Son Ltd. was decided on the 

basis of a different wording of the statute and subsequent 

amendments have clarified that the trustee in bankruptcy is 

not required to comply with s. 128(1) in order to redeem 

security when the sum paid is the full amount owing under the 

security.  I believe that the amendments to s. 128 were made 

in 1992 but I have not been able to ascertain in the short 

period of time available to me when the commentary in Houlden 

and Morawetz was revised, but it appears to have been after 
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the Quebec Court of Appeal heard the appeal in Restaurant 

Ocean Drive.   

[23] Further, it is my view that the right for a trustee in 

bankruptcy to redeem mortgaged property does not arise solely 

from s. 128.  Apart from the provisions of s. 128, a trustee 

has a right to mortgaged property upon payment of the full 

amount owing under the security as a result of s. 71(2) of the 

BIA, which vests the property of the bankrupt in the trustee.  

Such property includes the equity of redemption in respect of 

mortgaged assets, and it also includes the rights of a 

bankrupt in contracts to which it was a party.  The very 

essence of an equity of redemption is the right to redeem the 

mortgaged property.  The circumstance in which a trustee in 

bankruptcy needs to rely on s. 128 is where the trustee wants 

to redeem the security by paying an amount less than the 

amount owing under the security or, as appears to have been 

the case in Banque Nationale du Canada v. Restaurant Ocean 

Drive Inc., the trustee wants to force the secured creditor to 

sell the security to it. 

[24] If one were to accept the submission of the secured 

creditors in this case with respect to the interpretation of 

s. 128, the result would be that a trustee in bankruptcy is 

powerless to prevent a secured creditor from selling the 
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assets covered by the security by redeeming the assets and 

preserving them for the benefit of the bankruptcy estate 

within the first 30 days of the bankruptcy, which is the time 

period a secured creditor has to file a proof of security 

after receiving a notice from the trustee in bankruptcy 

pursuant to s. 128.  Such a result is perverse, and s. 128 

should not be interpreted to create such a result. 

[25] It may be that s. 128 is actually addressing a 

circumstance which is different from a redemption of a 

mortgaged property.  The terms “redemption of mortgaged 

property” and “redemption of security” are often used 

interchangeably, but it could be that Parliament utilized the 

phrase “may redeem a security” in s. 128(3) to signify 

something different from the trustee in bankruptcy exercising 

a right of redemption vested in it by redeeming the property 

and being entitled to a reconveyance of the legal title to the 

property.  If that were the case, there would be a stronger 

rationale for requiring the trustee in bankruptcy to first 

receive a proof of security from the secured creditor before 

being entitled to redeem the security. 

[26] Accordingly, I hold that the failure of the Trustee in 

Bankruptcy to serve notice on the secured creditors pursuant 

to s. 128(1) does not preclude it from redeeming the mortgaged 
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property by paying the full amounts owing to Bank of Montreal 

and 658302. 

[27] I will deal with the next two issues very briefly.  The 

integrity of the court process is not compromised by allowing 

a debtor or its trustee in bankruptcy to redeem the mortgaged 

property on the eve of an application to approve a sale of the 

property.  Whenever there is a court-ordered-sale process, it 

is always implicit that the conduct of sale is subject to the 

debtor being able to pay off the secured creditor before a 

sale is approved by the court.  I am aware of no authority to 

the effect that the granting of conduct of sale precludes the 

debtor from redeeming the property.  Allowing a redemption of 

the mortgaged property in these circumstances does not blemish 

the integrity of the court process but, rather, it represents 

the court process at work. 

[28] Although some counsel have characterized the endeavour of 

the Trustee in Bankruptcy to redeem the mortgaged property as 

a back-door attempt by the principals of Hester Creek to match 

the offer made by Quail’s Gate, there is no evidence, as 

opposed to speculation, that the Trustee in Bankruptcy is not 

acting in good faith and in the best interests of the 

unsecured creditors of Hester Creek.  It is my view that the 
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fact that Hester Creek may not have had clean hands cannot be 

visited on the Trustee in Bankruptcy. 

[29] In my opinion, it will require truly extraordinary 

circumstances, which do not exist here, for the court to hold 

that a debtor or its trustee in bankruptcy should be prevented 

from redeeming mortgaged property upon payment in full of the 

amount owed to the secured creditor prior to the pronouncement 

of an order absolute or an order approving a sale. 

[30] This court is frequently met with opposition to an 

application for an order absolute or an order approving a sale 

in the form of evidence that the debtor will be able to redeem 

the mortgaged property in the near future upon the fulfilment 

of certain conditions precedent.  It is not unusual for the 

court to look with scepticism at such evidence and to exercise 

its discretion to grant the application in face of it.  

However, in the present case, there are no conditions 

precedent for the Trustee in Bankruptcy to satisfy before it 

can make the redemption payments.  In my opinion, the right of 

redemption that can be exercised immediately should be given 

preference over an application to sell the assets. 

[31] The final issue relates to the desire of the Trustee in 

Bankruptcy to pay the redemption amounts on the conditions 

that the security be assigned rather than discharged and that 
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it have the right to challenge the legal costs claimed by the 

secured creditors.  These aspects appear to be at least some 

of the reasons why the secured creditors are resisting the 

redemption attempts of the Trustee in Bankruptcy. 

[32] In my view, these two aspects do not properly arise for 

determination on the application before the court.  The 

application is for the approval of the sale of the assets and, 

provided the sale is otherwise provident, the court must 

decide whether to approve the sale or to grant a short 

adjournment in order to allow for redemption.  There is no 

application before the court to determine issues ancillary to 

the proposed redemption.   

[33] However, as these points are matters of contention 

between the parties, I will make some brief observations for 

the benefit of counsel.  First, with respect to s. 14 of the 

Law and Equity Act, I draw the attention of counsel to the 

statement in section F1 of Houlden and Morawetz to the effect 

that where a specific right is created by statute and is only 

expressed to be exercisable by the bankrupt, the right does 

not pass to the trustee in bankruptcy.  In addition, s. 14 

appears to be restricted to mortgages of land, and it is my 

understanding that the secured creditors hold security on 

other assets of Hester Creek as well. 
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[34] Second, it seems to me that there is nothing to prevent 

the Trustee in Bankruptcy from reserving its right to 

challenge the legal fees incurred by a secured creditor when 

making the redemption payment.  A secured creditor is not 

entitled to refuse payment in full of the amount claimed by it 

unless the debtor waives its right to challenge the amount of 

legal fees claimed by it.  On the other hand, if a secured 

creditor is not legally obliged to assign its security upon 

payment of the redemption amount, the secured creditor could 

properly require the debtor to waive its right to challenge 

the legal fees in exchange for the secured creditor agreeing 

to assign its security, rather than simply discharging it. 

[35] In the result, I allow the appeal and set aside the order 

of Master Scarth approving the sale to Quail’s Gate.  I 

propose to adjourn the sale application for a very short 

period of time in order to enable the Trustee in Bankruptcy to 

redeem the mortgaged property by paying the amounts owed to 

Bank of Montreal and 658302.  My tentative view is that the 

sale application should be adjourned until two o’clock 

tomorrow afternoon, but I will hear from counsel if they wish 

to make submissions on the point. 

“D.F. Tysoe, J.” 
The Honourable Mr. Justice D.F. Tysoe 
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SUPERIOR COURT OF JUSTICE - ONTARIO 
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RE: B&M HANDELMAN INVESTMENTS LIMITED et al v. MASS PROPERTIES INC. 

AND MASS BANQUET HALLS INC. 
 
BEFORE: PEPALL, J. 
 
COUNSEL: David Preger, for the Receiver, Harris and Partners Inc.  
 

Allan V. Mills, for Mass Properties Inc. and Mass Banquet Halls Inc. 
 
James S.G. Macdonald, for Samra Singh 
 
Satwant Merwar, for 2205884 Ontario Limited 
 
S. Sood, for Castimis Inc. and Manjit Kaur Sidhu 
 
S. Schneiderman, for Tara Singh 

 

Pepall J. 
 

ENDORSEMENT  
 

Relief Requested 
 
[1]      Harris and Partners Inc., the Receiver of the debtor respondent companies, Mass 

Properties Inc. (“MPI”) and Mass Banquet Halls Inc.(“MBHI”) (the “Receiver”), seeks an order 

approving a sale transaction contemplated by an agreement of purchase and sale between the 

Receiver and Balbir Bharwalia dated May 8, 2009.  It also seeks a vesting order.  The Receiver's 

motion is supported by the Applicant mortgagees and the purchaser, Mr. Bharwalia. 

[2]      There is opposition to the motion.  There are two cross-motions.  Tara Singh is a 50% 

owner of the subject real estate. She seeks a discharge of the Applicants’ mortgage and a 

discharge of the Receiver.  The debtors, Mass Properties Inc. and Mass Banquet Halls Inc., seek 

declaratory relief, an order withholding approval of Mr. Bharwalia's agreement of purchase and 
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sale and directing the Receiver to accept any counter-offer proposed by the Respondents. Others 

opposing the motion consist of Daljit Samra and Sukhvinder Singh, plaintiffs in an action against 

the debtors commenced in September, 2007 in which they claim a 50% interest in the subject 

real estate, and Castimis Inc., a lien claimant owed approximately $16,271 and the principal of 

whom, Manjit Kaur Sidhu, also wishes to purchase the property. 

Facts   

[3]      The relevant facts are as follows.  On March 31, 2009, Hoy J. appointed Harris and 

Partners Inc. as Receiver of all of the assets of the debtor Respondent companies.  The 

appointment order was made after four adjournments of the application to appoint the Receiver 

were granted by Hoy J.  According to the Receiver, these were at the request of the debtor 

Respondent companies and the premise of the adjournments was imminent refinancing that did 

not materialize.   

[4]      The assets under the Receiver's administration consist of real property known as 75 

Hedgedale Road, Brampton and personal property (the “Property”).  The former is a 2.478 acre 

parcel of land with a one storey, 12,603 sq foot building which is used as a banquet hall.  The 

latter consists of chattels in connection with the banquet hall, the liquidation value of which was 

appraised as being  $17,900. 

[5]      The Applicants hold a first mortgage over the real property that was registered on 

September 26, 2005.  As at June 24, 2009 the Applicants state that $2,259,498.31 is due and 

owing to them by the debtors pursuant to the mortgage.  There is a second mortgage in the 

amount of $184,882.00 that is registered against the real property but the Receiver has been 

unable to locate the second mortgagee, Kishor Kamal.  The City of Brampton is owed 

$265,076.68 on account of realty taxes as of January 22, 2009 and there are construction liens of 

approximately $100,000 registered against the real property along with a tax lien registered in 

the amount of $94,538.67 pursuant to the Excise Tax Act. 
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[6]      The registered owner of the real property is the debtor Respondent, MPI.  Manjit Singh 

Saini ("Manjit") is the principal of MPI.  He is also the principal of the other debtor Respondent, 

MBHI, which owns the personal property. 

[7]      On January 13, 2009, Klowak J. granted a judgment in favour of Tara Singh in an action 

she brought against Manjit, the debtor Respondent companies and certain others.  On consent of 

Manjit and the debtor Respondent companies, Klowak J. granted Ms. Singh a 50% interest in the 

real property subject to encumbrances registered between August 2, 2002 and October 4, 2005. 

Her interest was therefore subject to the Applicants’ mortgage.  Klowak J. ordered that the real 

property immediately be listed for sale at a price to be determined by Ms. Singh and MPI.  

According to the Receiver, Ms. Singh through her counsel has had notice of each Court 

appearance in this proceeding and did not oppose the appointment of the Receiver. 

[8]      Upon the granting of the appointment order, the Receiver negotiated an arrangement with 

Manjit to permit him to remain in occupation and continue to operate the banquet hall business.  

In return, he agreed to pay ongoing expenses and occupation rent.  The Receiver was of the view 

that a better realization would result if the banquet hall business continued to operate.  

[9]       The Receiver also engaged Chris Kelos of Coldwell Banker Case Realty, an agent with 

significant experience selling commercial real estate on behalf of secured lenders and secured 

creditors.  The Receiver set May 7, 2009 as a deadline for submission of offers.  The Property 

was listed for $3,690,000 pursuant to a listing agreement dated April 8, 2009.  The listing price 

was higher than the appraised value of the Property. The Property was listed on MLS and 1,573 

hits were received on the MLS listing.  In addition, advertisements for the Property were placed 

in the Globe and Mail on April 23 and 28, 2009.  The Receiver sent 49 detailed information 

packages to prospective purchasers, select real estate agents and persons who responded to the 

advertisements.  97 showings of the Property were conducted and the Receiver received 9 offers 

to purchase the Property ranging from a high of $3,750,000 to a low of $2,400,000.         

[10]      On May 8, 2009, the Receiver accepted an unconditional offer of $3,735,000 from Mr. 

Bharwalia who paid a deposit of $500,000.  The purchase agreement imposed an obligation on 

the Receiver to apply for court approval of the purchase agreement and a vesting order.  The 
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allocation of the purchase price as between the real and personal property was to be determined 

at a later date and on June 4, 2009, the purchaser and the Receiver agreed to allocate $18,000 

towards the personal property and $3,717,000 towards the real property.  Mr. Bharwalia secured 

private financing for the purchase.  He has had to pay both lenders’ fees and legal fees in that 

regard.  The price offered was the second highest offer received by the Receiver prior to the May 

7, 2009 deadline.  The highest offer received was for $3,750,000 but it was conditional on 

obtaining financing.  Due to market volatility, uncertain market conditions, the difficult credit 

environment, and the $15,000 price differential, the Receiver was of the view that acceptance of 

the higher offer presented significant downside risk and for those reasons, did not accept it.  The 

Receiver was and remains of the view that Mr. Bharwalia’s terms including the price represent 

the best offer in the circumstances.  Acceptance of his offer avoided the downside risk of 

accepting a slightly higher conditional offer and/or engaging in a longer sales process.  The price 

proposed is both higher than the appraised value and the listing price and the offer is 

unconditional.  The Receiver entered into an agreement of purchase and sale with Mr. Bharwalia 

that is subject to Court approval.  The Receiver now recommends that the Court approve that 

purchase agreement and grant a vesting order. 

[11]        Turning to those opposing the order requested, on June, 9, 2009, the Receiver received 

an agreement of purchase and sale dated May 29, 2009 between Manjit Kaur Sidhu as purchaser 

and MPI as vendor.  Manjit purported to bind MPI even though only the Receiver had power to 

do so and the listing agent was described as Homelife/Miracle Realty Ltd. even though the 

property had been listed with Coldwell Banker.  The purchase price was $4,200,000 which is 

$465,000 more than the price offered by Mr. Bharwalia.  No deposit was paid but the agreement 

stated that a deposit of $600,000 would be payable upon acceptance. There are various 

purchaser’s conditions contained in the offer.  Ultimately Manjit Kaur Sidhu provided the 

Receiver with an unconditional offer to purchase the real and personal property for $4,300,000 

however, the closing date is 50 days following court approval in contrast with the 10 days 

provided for in Mr. Bharwalia’s offer.  The Receiver has asked but received no explanation as to 

why the offer of Manjit Kaur Sidhu was outside the May 7, 2009 deadline; why 50 days are 

required for closing; why Manjit purported to bind MPI and why Homelife Miracle Realty Ltd. 
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was described as the agent; and why, according to the Receiver, there is an apparent proximity of 

relationship between Manjit and Manjit Kaur Sidhu.  In addition, although requested by the 

Receiver, no information on Manjit Kaur Sidhu’s creditworthiness has been forthcoming. 

[12]      MPI and MBHI bring a cross motion for a declaration that the mode of advertising was 

inadequate as the Receiver failed to advertise in any national paper or any Indian or South Indian 

paper thereby limiting the prospects of yielding maximum returns.  They ask that approval of 

Mr. Bharwalia’s offer be refused and that I grant an order directing the Receiver to accept a 

counter offer proposed by them.  They also seek a declaration that they are entitled to a sale 

process that would yield maximum returns to creditors and that would guarantee a viable 

continuation of the debtors’ business activities.  Manjit states that it would have been far more 

productive to have enlisted the aid of a real estate agent of his ethnic backround and experience 

who might better understand the intrinsic value of the hall, the facilities and the nature of the 

events that take place at the premises.  He does not take exception with the listing agent but does 

take exception to the mode of advertising chosen.  The facility was not advertised in any Indian 

or South Asian paper or in any national publication that might be specifically seen and reviewed 

by persons of an Indian or South Asian backround.  The advertisement, according to Manjit, did 

not include the correct size of the real property and the parking lot, understated the value of the 

chattels and failed to indicate that bookings were available as was the cooperation of the existing 

operators (being the debtors).  He provided no particulars with respect to these complaints about 

the advertisement. He also notes that the equipment appraisers have the same address as Mr. 

Bharwalia.  He says that he is familiar with the other offeror, Manjit Kaur Sidhu, and his group. 

[13]      Daljit Samra and Sukhvinder Singh commenced their action in September, 2007 but have 

not obtained a judgment against the debtors.  They state that they advanced funds to Manjit and 

MPI that were used to buy the 75 Hedgedale property.  They learnt of the Receivership on March 

31, 2009. They complain, amongst other things, that the Receiver's plan of action was to list the 

Property for sale but there was no mention of any sale of the on going banquet hall business.  

They state that the total claims amount to over $5,000,000 and question whether the Receiver's 

lack of knowledge of the quantum of debts caused it to assume that a sale of $3,500,000 would 

satisfy all of the creditors.  They also complain that the marketing and sale process was without 
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any consultation with creditors other then the Applicants.  In addition, the Receiver should have 

retained a business valuator.  They also complain that the one month listing was too short a time 

period.  They say that the Sidhu offer indicates that the Receiver's sales and marketing process 

did not attract the attention of at least one serious buyer.  They ask the Court to refuse the 

approval of the Bharwalia agreement of purchase and sale and accept submissions from other 

interested parties.  They state that the Court should be concerned as to how the Receiver came to 

determine a list price, the listing period and the deadline for submission of offers.  The failure of 

the Receiver to consider the value of the business was a glaring omission.  They further state that 

there was a lack of consideration of the interests of all parties.   

[14]      In response, the Receiver states that it did not disregard their interests and the Property 

was appraised on the basis of its continued use as a banquet hall which the appraiser considered 

to be the highest and best used for the real property.  The appraiser used a direct sales approach 

to value in part because although requested by the Receiver, no income and expense statements 

were forthcoming from Manjit and it appeared likely that none existed.  The appraiser did 

prepare a reconstructed income and expenses statement based on industry norms but the income 

approach yielded a considerably lower value.    

[15]      As to the one month time period, no prospective purchasers or agents suggested that they 

would have submitted an offer have they had more time. 

[16]      Turning to Tara Singh, she states that she advanced $946,000 for the purchase of the 

Property of which she has been repaid $427,000.   She wishes to discharge the mortgage of the 

Applicants.  Her position is that there is no binding agreement of purchase and sale in that Mr. 

Bharwalia’s has been terminated and she therefore retains the right to redeem.  As mentioned, 

she had commenced an action against the debtors and Manjit.  The parties to that action signed 

minutes of settlement in which the defendants were to pay Tara Singh $600,000 within 120 days 

during which time she was not to act upon a consent judgment given to her as part of the 

settlement and she also was not to have any dealings with mortgagees of the Property.  The 120 

days expired on May 13, 2009.  Meanwhile, on May 8, 2009, the Receiver had entered into an 

agreement to sell the Property.  Section 6 of Mr. Bharwalia’s purchase agreement states that 
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there is no agreement of purchase and sale until the offer has been accepted by the vendor and 

approved by the Court.  As such, Ms. Singh maintains that she is still entitled to redeem.  

Alternatively, she states that if Court approval has not been granted within 21 days of waiver of 

the purchaser’s conditions, the agreement automatically terminates. Ms. Singh submits that 21 

days had elapsed and therefore there is no agreement.  Ms. Singh wishes to discharge the 

mortgage or failing same, she is prepared to purchase the Property for $4,220,000, closing to 

occur within 14 days of June 29, 2009 with no conditions for financing.  This is $485,000 higher 

than Mr. Bharwalia’s offer and $20,000 higher than that of Manjit Kaur Sidhu but with an early 

closing date.  There is no evidence of any deposit having been paid. 

[17]      The Receiver states that before the Receivership proceeding was launched, the option of 
obtaining an assignment of the Applicants’ security was canvassed with Ms. Singh's counsel on 
January 22, 2009. On February 5, 2009, the option of purchasing the Property was also 
canvassed with her counsel.  The Receiver states that the sale process would be undermined if 
stakeholders were permitted to wait by the sidelines until an offer is accepted before acting to 
protect their equity. 

Issues 

[18]      The issues to consider are: 

(i) Does Manjit Kaur Sandu have standing? 

(ii) May Tara Singh redeem the Applicants’ mortgage? 

(iii) Should the agreement of purchase and sale between the Receiver and Mr. 

Bharwalia be approved as recommended by the Receiver? 

Discussion 

(a) Standing 

[19]      Manjit Kaur Sandu does not have standing in his capacity as a prospective purchaser.  In 

contrast to a successful purchaser, an unsuccessful prospective purchaser has no standing on a 
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sale approval motion: Skyepharma PLC v. Hyal Pharmaceutical Corp.1 and Winick v. 1305067 

Ontario Ltd.2  

 

 

(b) Redemption 

[20]              The Receiver accepts that Ms. Singh is a mortgagor but states that she is not entitled 

to redeem at this stage of the proceedings.  I agree.   

[21]      The Receiver was appointed pursuant to section 47(1) of the BIA and section 101 of the 
Courts of Justice Act on March 31, 2009.  The Court order empowered the Receiver to market 
the Property and to sell it out of the ordinary course of business with the approval of the Court if 
the purchase price exceeded $250,000.  It was ordered that notices under section 63(4) of the 
Personal Property Security Act and section 31 of the Mortgages Act were not required.  In each 
case where the Receiver took such steps, it was exclusively authorized and empowered to do so, 
to the exclusion of all other persons including the debtors and without interference from any 
other person.  The order also provided that proceedings against the debtor, Mass Properties Inc., 
or its property were stayed.  The order specifically addressed the exercise of rights and remedies 
against the debtor as follows: 

            THIS COURT ORDERS that all rights and remedies against the Debtor, 
Mass Properties Inc., the Receiver or affecting Mass Property Inc.’s property, are 
hereby stayed and suspended except with the written consent of the Receiver or 
leave of this Court, provided however that nothing in this paragraph shall (i) 
empower the Receiver or the Debtors to carry on any business which the Debtors 
are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors from 
compliance with statutory or regulatory provisions relating to health, safety or the 
environment, (iii) prevent the filing of any registration to preserve or perfect a 
security interest, or (iv) prevent the registration of a claim for lien.   

[22]      In the face of these provisions, Ms. Singh does not have an automatic right to redeem.  A 

mockery would be made of the practice and procedures relating to receivership sales if 

redemption were permitted at this stage of the proceedings.  A receiver would spend time and 

money securing an agreement of purchase and sale that was, as is common place, subject to 

Court approval, and for the benefit of all stakeholders, only for there to be a redemption by a 

                                                 
1 (2000), 47 O.R. (3d) 234 (Ont. C.A.) 
2 (2008), 41 C.B.R. (5th) 81. 
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mortgagee at the last minute.  This could act as a potential chill on securing the best offer and be 

to the overall detriment of stakeholders.  

[23]      Secondly, I do not accept that the agreement of purchase and sale has been terminated.  
As in Winick v. 1305067 Ontario Ltd.3, it is clear from the parties’ position in Court and from 
their conduct that they both relinquished their right to insist on and rely on the 21 day time 
requirement and waived any rights in that regard.  This was a mutual, not a unilateral waiver.  In 
any event, subject to my discussion of the principles associated with sale approval, I would 
approve the agreement of purchase and sale nunc pro tunc. 

(c) Approval of Mr. Bharwalia’s Agreement 

[24]      The leading case on approval of receiver sales is Royal Bank v. Soundair Corp.4  In 

deciding whether a receiver has acted properly in the sale of property, the Court must consider:    

(i) whether the receiver has made a sufficient effort to get the best price and has 

not acted improvidently; 

(ii) the interests of all parties; 

(iii) the efficacy and integrity of the process by which offers are obtained; and 

(iv)  whether there has been unfairness in the working out of the process. 

[25]      While it would have been preferable had the Receiver advertised in the Indian and South 

Indian newspapers, it did not act improvidently and it certainly made sufficient effort to get the 

best price.  It placed the property on MLS where there were 1573 hits, advertised twice in the 

Globe and Mail and contacted 49 prospects.  The Property was shown 97 times and was on the 

market for a month.  As to the listing of one month, there was never any suggestion made to the 

agent, Mr. Kelos, by any prospective purchaser or agent that an additional offer would have been 

submitted had there been more time. Nine offers were received and the Property sold for more 

than both the appraised value and the listing price.  Mr. Bharwalia is a serious buyer as 

evidenced by the deposit of $600,000 that was paid and the absence of conditions to the offer. 

                                                 
3 Ibid, at paras. 7 and 8. 
4 (1991) 7 C.B.R. (3d) 1 (Ont.C.A.). 
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[26]      The appraisal that was done by Lebow, Hicks Ltd., described the highest and best use of 

75 Hedgedale Road as being continuation of its use as a banquet hall.  The appraiser used a 

direct sales approach. Contrary to the submissions of the debtor corporations, an income 

approach was also used.  Income approach indicates value based on the potential income stream 

that can reasonably be expected to result from the operation of the property.  The validity of the 

income approach depends on the reliability of the underlying data.  In that regard, the appraiser 

noted that no income or expense statements or operational information were supplied. A cursory 

income approach based on comparable lease rates and industry performance levels was included 

in the appraisal. The Receiver indicated that he sought information from the debtors but it was 

not forthcoming.  The Receiver was of the view that it likely did not exist. The income approach 

used by the appraiser yielded a considerably lower value and was therefore dismissed as a proper 

approach to market value.  As is customary in sale approval motions, the Receiver seeks an order 

sealing the appraisal until the transaction is completed.  This ensures the integrity of the process 

and avoids any prejudice to stakeholders in the event that the transaction does not close and a 

new purchaser must be sought. 

[27]      The Receiver considered the interests of all parties.  As Galligan J.A. stated in Soundair5, 

it is well established that the primary interest is that of the creditors of the debtor but other 

persons’ interests require consideration as well. This may include the interests of a purchaser 

such as Mr. Bharwalia who has negotiated an agreement with a Court appointed receiver.  In this 

case, it is clear that the Receiver considered the interests of all relevant parties.  It contacted Ms. 

Singh well before it entered into any agreement.  Indeed, she was unopposed to the appointment 

of the Receiver.  The Receiver also was in discussions with others including the debtors.   

[28]      As to the efficacy and integrity of the process by which the offer was obtained, 

Macdonald J.A.’s commentary in Cameron v. Bank of N.S.6 continues to be apropos: 

 In my opinion if the decision of the receiver to enter into an agreement of sale, 
subject to court approval, with respect to certain assets is reasonable and sound 
under the circumstances at the time existing it should not be set aside simply 

                                                 
5 Ibid, at paras. 39 – 40. 
6 (1981), 38 C.B.R. (N.S.) 1 (N.S.C.A.)at p.11. 
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because a later and higher bid is made.  To do so would literally create chaos in 
the commercial world and receivers and purchasers would never be sure they had 
a binding agreement.  On the contrary, they would know that other bids could be 
received and considered up until the application for court approval is heard---this 
would be an intolerable situation. 

[29]      There is nothing in the evidence that causes me to question the efficacy and integrity of 

the process by which offers were obtained.  Furthermore, there was no unfairness in the process. 

In my view, the Receiver’s recommendation that the purchase agreement with Mr. Bharwalia be 

approved should be accepted.   

[30]      The proposed order is largely similar to the Commercial List Users’ Committee model 

approval and vesting order and should be granted with the exception of paragraph 11 for which 

there is no compelling evidentiary support.  The remaining provisions are reasonable in the 

circumstances.      

 

 
 
 

___________________ 
Pepall J. 

        
Released:  July 14, 2009 
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Dhillon v. Jhutee Page: 2

Reasons for Judgment of the Honourable Madam Justice Southin:

[1] This appeal raises a curious, one might say esoteric,

question:  Who is entitled to the deposit forfeited by a

purchaser who fails to complete a contract of sale of mortgaged

lands made pursuant to an order for sale in a foreclosure

action ) the mortgagee or the mortgagor?  

[2] The learned judge below answered "the mortgagee" and

pronounced this order bearing date the 16th November, 1995:

THIS COURT ORDERS THAT the sum of $15,000 paid
into the trust account of Sussex Group - Westmar
Realty as a deposit in connection with the sale to
Sarban Biln of the lands and premises known and
described as:

CITY OF VANCOUVER
PARCEL IDENTIFIER: 008-989-869
LOT 14 BLOCKS 10 TO 12 DISTRICT LOT 200 

PLAN 11915

(the "Lands and Premises")

and any interest thereon be paid out forthwith to the
Petitioners.

THIS COURT FURTHER ORDERS THAT the application
of the Petitioner for payment to the Petitioner of
the sum of $10,000 paid into the trust account of
Royal Group - Samson Realty as a deposit in
connection with the sale to Jatinder Mann of the
Lands and Premises be adjourned generally.

[3] On the 11th July, 1994, the petitioners below, here the

respondents, whom I shall, for convenience, call simply the

mortgagees, having commenced foreclosure proceedings on the
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Dhillon v. Jhutee Page: 3

24th June, 1994, obtained this order nisi from a master of the

Supreme Court: 

THIS COURT DECLARES that the following
Indentures of Mortgage (the "Mortgages") registered
at the Vancouver Land Title Office and made between
the Respondents, Jagpal Jhutee and Manjit Jhutee, as
Mortgagors, and the Petitioners, as Mortgagees:

Registration Registration
Numbers     Dates       

BH44168 February 9, 1994
BH43577 February 9, 1994
BH51623 February 16, 1994
BH113530 April 5, 1994

are Mortgages charging the lands described below:

CITY OF VANCOUVER

PARCEL IDENTIFIER: 008-989-869
LOT 14 BLOCKS 10 TO 12 DISTRICT LOT 200 PLAN
11915

(the "Lands and Premises");

THIS COURT FURTHER DECLARES AND ORDERS that the
Respondents, Jagpal Jhutee and Manjit Jhutee, have
made default under the Mortgages and that the amounts
of money due and owing under the Mortgages and the
amounts of money required to redeem the Lands and
Premises and interest per day from July 1, 1994 to
and including the date of payment are respectively as
follows:

Mortgage No. Amount Per Diem Interest

BH44168 $ 56,318.38 $  23.01
BH43577 $ 74,749.85 $  30.53
BH51623 $ 19,255.55 $   6.82
BH113530 $ 11,293.84 $   5.22
TOTAL: $161,617.62 $  65.58

(the "Redemption Amounts").

THIS COURT FURTHER ORDERS that the last date for
redemption be 6 months after the date of
pronouncement of any order made herein.
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Dhillon v. Jhutee Page: 4

THIS COURT FURTHER ORDERS that the Petitioners
recover judgment against the Respondents, Jagpal
Jhutee and Manjit Jhutee, jointly and severally, in
the Redemption Amounts.

THIS COURT FURTHER ORDERS the Respondents pay
the costs of and in connection with this proceeding
and that such costs form a part of the amount of
money required to redeem the Lands and Premises.

THIS COURT FURTHER ORDERS that upon the
Respondents, or any of them, paying into Court to the
credit of this proceeding or paying to the solicitor
of record for the Petitioners or, if no such
solicitor exists to the Petitioners, the Redemption
Amounts, together with the costs of this proceeding
on or before pronouncement of either Order Absolute
of Foreclosure or an Order confirming the sale of the
Lands and Premises, the Petitioners shall reconvey
the Lands and Premises free and clear of all
encumbrances in favour of them or any person claiming
by, through or under them and shall deliver up, upon
oath if required, all deeds, titles and documents in
its custody, possession or power relating thereto to
the Respondents so paying or to whom they shall
appoint.

THIS COURT FURTHER ORDERS that if the Lands and
Premises not be redeemed, the Petitioners shall be at
liberty to apply for an Order Absolute of Foreclosure
and upon pronouncement of Order Absolute of
Foreclosure the Respondents and all persons claiming
by, through or under them shall henceforth stand
absolutely debarred and foreclosed of and from all
right, title, interest and equity of redemption in
and to the Lands and Premises and that thereupon the
Petitioners do recover vacant possession of the Lands
and Premises.

An Order that the Petitioners be granted liberty
to apply to this Court for a further summary
accounting of any amounts which become due to the
Petitioner for interest, taxes, arrears of taxes,
insurance premiums, costs, charges, expense or
otherwise since the date of pronouncement of this
Order.

[Emphasis mine.]
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Dhillon v. Jhutee Page: 5

[4] I shall explain the significance of the emphasized passage

hereafter.

[5] On the 7th November, 1994, a master ordered in part:

THIS COURT ORDERS THAT the lands and premises
known and described as:

CITY OF VANCOUVER
PARCEL IDENTIFIER: 008-989-869
LOT 14 BLOCKS 10 TO 12 DISTRICT LOT 200 PLAN
11915

(the "Lands and Premises")

be offered for sale by private sale, free and clear
of all encumbrances of the parties, save and except
the reservations, provisos, exceptions, and
conditions expressed in the original grant thereof
from the Crown;

THIS COURT FURTHER ORDERS THAT the Petitioner
does have exclusive conduct of the said sale and may
list the Lands and Premises for sale, until further
order of the court, and may pay to any real estate
agent or firm who arranges a sale of the Lands and
Premises a commission of not more than SEVEN PERCENT
(7%) of the first ONE HUNDRED THOUSAND DOLLARS and
TWO AND ONE-HALF PERCENT (2-1/2%) of the balance of
the gross selling price to be paid from the proceeds
of the gross selling price;

THIS COURT FURTHER ORDERS THAT a sale will be
subject to the approval of the court unless otherwise
agreed to in writing by all parties;

[6] This order was made pursuant to what is now s. 15 of the

Law and Equity Act, R.S.B.C. 1996, c. 253:

The court may, before or after judgment in a
proceeding

(a) by a mortgagee, for the foreclosure of the
equity of redemption in mortgaged property,
or

(b) by a vendor of land, where a claim for the
cancellation of the agreement is made, with
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or without a claim for the forfeiture of
money paid on account of the purchase
price,

on the application of a person who has an interest in
the property or land, direct a sale of the property
or land on the terms the court considers just.

[7] On the 1st May, 1995, the mortgagees obtained an order

approving a sale to Sarban Biln on the terms of a contract of

purchase and sale dated 30th April, 1995.  That contract

consists of a standard form contract of purchase and sale of

the Real Estate Board of Greater Vancouver and an addendum, the

latter of which shows the seller as "D. & P. Dhillon". 

Completion was fixed for the 31st May, 1995.  It contained this

clause:  

(c) Time shall be of the essence hereof, and unless
the balance of the cash payment is paid and such
formal agreement to pay the balance as may be
necessary is entered into on or before the
Completion Date, the Seller may at the Seller's
option terminate this Contract and in such event
the amount paid by the Buyer will be absolutely
forfeited to the Seller on account of damages,
without prejudice to the Seller's other
remedies.

[8] On 25th May, the time for completion was extended without

judicial approval to the 9th June and the deposit, which to

begin with had been $10,000.00, was increased to $15,000.00.

[9] On the 12th June, 1995, again without court approval, the

mortgagees, calling themselves the vendor, and the would-be

purchasers, entered into this agreement: 
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WHEREAS by a Contract of Purchase and Sale dated
the 30th day of April, 1995, the Vendor agreed to
sell to the Purchaser herein the lands at 1130 East
63rd Avenue, Vancouver, British Columbia, as therein
set out.

NOW THEREFORE THIS INDENTURE WITNESSETH THAT in
consideration of the premises and of the sum of ONE
($1.00) DOLLAR of lawful money of Canada (the receipt
whereof by the Purchaser is hereby acknowledged) the
Vendor and the Purchaser herein agree as follows:

1. That the completion, possession and adjustment
dates be changed to June 14, 1995.

2. That if this transaction does not complete on
the date set out in paragraph 1, the deposit of
$15,000.00 held by the real estate agent shall
be immediately paid to Daljit Singh Dhillon and
Pritam Dhillon by the real estate agent holding
same, without prejudice to the rights of Daljit
Singh Dhillon and Pritam Dhillon to claim
further damages against the purchasers for
breach of contract.

3. Time shall be of the essence hereof.

IT IS DECLARED AND AGREED that the said Contract
of Purchase and Sale and all covenants, provisos,
powers, matter and things whatsoever therein
contained shall continue in force and be applicable
to this Agreement except as herein set forth.

[10] The purchasers failed to complete.

[11] The appellants, whom I shall call hereafter the

mortgagors, say that as "owners" of the property, they are

entitled, under the approved contract of sale and purchase, to

the forfeited deposit.

[12] The mortgagors made an assignment in bankruptcy on 31st

October, 1995.  On 27th February, 1997, they were discharged

from bankruptcy.  If they are right in their assertion, there
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arise these questions:  Did the deposit vest in the trustee in

bankruptcy upon the failure to complete and, if so, in the

absence of any order re-vesting unrealized property in them,

have they any status to recover this money, or should it be

paid to the trustee in bankruptcy?

[13] It can be said, with some merit, that the question

regarding the status of the mortgagors should be answered

first, but answering that question will not resolve the issue

of whether they or the mortgagees were entitled to the deposit

upon the failure of the purchasers to complete.

[14] Therefore, I propose to answer the question concerning the

legal right to the deposit.

[15] At common law, a mortgage of land conveyed the fee simple

to the mortgagee.  The mortgagor, if he observed the proviso

for redemption, was thereupon entitled to a reconveyance. 

Until 1989, matters thus remained in British Columbia.  See

District of North Vancouver v. Carlisle (1922), 31 B.C.R. 372

at 373-74 (Galliher J.A.).  Whether the amendments made in that

year to the Land Title Act (S.B.C. 1989, c. 69), have in any

way changed in British Columbia the fundamental nature of a

mortgage of land, I do not propose to consider because the

point was not argued before us.  As the emphasized portion of

the order nisi shows, it proceeds upon the footing that the

basic law is unchanged.  It speaks of a reconveyance, a word
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which presupposes that the lands had indeed become vested in

the mortgagees, if not because a mortgage, upon its execution,

conveys the legal estate to the mortgagee, then in consequence

of the non-observance of the proviso for redemption.

[16] By the end of the 18th century, there had grown up in

England, for the purpose of avoiding what was thought to be the

overly tender concern of equity for mortgagors, a practice of

inserting powers of sale in mortgages.  See Hunter, Powers of

Sale under Mortgages of Realty (Toronto: Carswell, 1892).

[17] By such a power, a mortgagee could sell the lands free and

clear of any interest of the mortgagor and avoid the

interference of the Court of Chancery.  In England, although it

was well into the 19th century before judges in equity stopped

doubting such powers, the device, which, among other

advantages, preserved the right of the mortgagee to pursue the

mortgagor for the deficiency, a right which he lost if he took

order absolute and disposed of the property, worked.  In

British Columbia, it did not.  Although powers of sale used to

be inserted in mortgages here, they were rarely, if ever,

invoked because it was, practically speaking, impossible to

obtain a certificate of indefeasible title in the name of a

purchaser under the power, the registrar holding the view that

such a purchaser did not necessarily acquire a good safeholding

and marketable title.
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[18] In British Columbia, to counter the non-availability of an

effectual power of sale, the practice grew up of a mortgagee

invoking what is now s. 15 of the Law and Equity Act, supra,

which is descended from s. 58 of the Chancery Procedure

Amendment Act, 1852 (U.K.), 15 & 16 Vict., c. 86.

[19] The order for sale in issue here was granted at the

instance of the mortgagees.  As the holders of the legal

estate, subject only to the mortgagors' right to redeem within

the time fixed by the order nisi for redemption, they are the

vendors and, as such, entitled upon the collapse of the sale,

as the learned judge below found, to the deposit.

[20] Whether, in any accounts taken between a mortgagor and

mortgagee in such circumstances ) for instance, if the

mortgagor should seek to redeem after a collapsed sale ) the

forfeited deposit should be credited against the mortgage debt

is not before us.

[21] The appeal must therefore be dismissed.

"THE HONOURABLE MADAM JUSTICE SOUTHIN"  

I AGREE:  "THE HONOURABLE CHIEF JUSTICE McEACHERN"
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I AGREE:  "THE HONOURABLE MR. JUSTICE HALL"
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Summary: 

The appellant applies to stay an order for sale of his residence pending the 
disposition of his appeal. His mother, the respondent, was granted the order for sale 
pursuant to the Partition of Property Act. Held: the order for sale is stayed until 
hearing of the appeal. The grounds of appeal are arguable and, although the 
respondent will suffer some harm by way of delay, the appellant will suffer 
irreparable harm if the sale is not stayed. The balance of convenience and the 
interests of justice favour the stay.  

Reasons for Judgment of the Honourable Mr. Justice Goepel: 

INTRODUCTION 

[1] The parties are mother and son. In July 2016, they purchased as tenants in 

common a two-level residential property on Glenridge Drive, in Victoria, British 

Columbia (the “Residence”). Ms. Dixon occupied the ground floor suite until she 

moved out of the Residence in May 2017. Mr. Morgan, his wife, and three children 

continue to occupy the upper level.  

[2] In June 2019, Ms. Dixon brought proceedings pursuant to the Partition of 

Property Act, R.S.B.C. 1996, c. 347 (the “PPA”) seeking the sale of the Residence. 

On March 19, 2020, Madam Justice Choi ordered that Residence be sold; that 

Ms. Dixon have conduct of the sale; and that, after payment of the mortgage, taxes 

and fees, $296,667 of the proceeds be distributed to Ms. Dixon, with the remainder 

to the parties equally.  

[3] Mr. Morgan appealed and now applies for an order pursuant to s. 18 of the 

Court of Appeal Act, S.B.C. 1996, c. 77 that the sale be stayed pending the 

disposition of the appeal.  

THE CHAMBERS HEARING 

[4] The evidence at the hearing consisted of two affidavits sworn by Ms. Dixon, 

and affidavits from Mr. Morgan, Mr. Morgan’s wife, Sandra Morgan, and 

Mr. Morgan’s father, Ivor Morgan, who is the ex-husband of Ms. Dixon and has lived 

in the downstairs suite since Ms. Dixon vacated the premises. In addition, Ms. Dixon 
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was cross-examined on her affidavits in advance of the hearing and a transcript of 

that cross- examination was also before the judge. The chambers judge found that 

some portion of the affidavits in support of Mr. Morgan’s position, including the 

affidavits of Sandra Morgan and Ivor Morgan, contained inadmissible evidence 

including hearsay, double hearsay and speculation. She held that little weight could 

be placed on those portions of the affidavits.  

[5] Ms. Dixon’s evidence was that she and Mr. Morgan purchased the Residence 

for both their benefit. Mr. Morgan and his family were to live on the main floor while 

Ms. Dixon was to live in the ground floor suite, where Mr. Morgan and his family 

could provide her with assistance when needed. Prior to the purchase, Ms. Dixon 

owned her own home while Mr. Morgan and his family had for the past 10 years 

lived in co-operative housing. 

[6] The parties purchased the Residence for $524,900. Since Ms. Dixon had 

funds from the sale of her previous home, she paid the deposit and down payment 

while Mr. Morgan was to make the ongoing mortgage payments. On closing, 

Ms. Dixon paid $285,467.25 towards the purchase price. A five-year mortgage for 

$250,000 was taken out in the name of both Ms. Dixon and Mr. Morgan on which 

Mr. Morgan made the payments.  

[7] In May of 2017, Ms. Dixon moved to an assisted living facility. In October of 

2018, she said she wished to move back but Mr. Morgan refused to allow her to do 

so. This was denied by Mr. Morgan who said he never refused to allow Ms. Dixon to 

return to the live in the Residence.  

[8] Ms. Dixon now says said that her relationship with Mr. Morgan has so 

deteriorated that she no longer wished to live in the Residence. Ms. Dixon says she 

sought the order for sale because she needed the equity from her half-share of the 

property for her daily expenses.  

[9] Mr. Morgan, on the other hand, argued he is the beneficial owner of 

Ms. Dixon’s one-half interest in the property through gift or agreement. He deposed 
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that Ms. Dixon’s motivation to purchase the property was to protect herself from her 

own destructive behaviour, from others who had taken advantage of her, and to 

ensure she could leave an estate for her children. He said he would never have 

purchased the Residence with Ms. Dixon if it was just a co-ownership arrangement 

that she could collapse at any time.  

[10] Mr. Morgan also argued that the case was not suitable for disposition by 

petition. He submitted that on the relevant facts and applicable law, there was a 

bona fide triable issue whether he is the beneficial owner of some or all of 

Ms. Dixon’s half-interest and given those circumstances, the petition had to be 

converted to an action: British Columbia (Milk Marketing Board) v. Saputo Products 

Canada G.P./Saputo Produits Laitiers Canada S.E.N.C., 2017 BCCA 247.  

THE JUDGE’S REASONS 

[11] The chambers judge found that Ms. Dixon was the legal and beneficial owner 

of a one-half interest in the Residence and ordered the property to be sold. She 

explained her decision as follows:  

[27] First, I find there is no bona fide triable issue to convert the petition 
into an action. There is no evidence, even on Mr. Morgan’s affidavit, as to the 
terms of any agreement, oral or otherwise, between the parties respecting the 
Property.  
[28] Second, the law is clear that if the court finds that Ms. Dixon owns a 
one-half legal and beneficial interest in the Property, the court must order the 
sale of the Property pursuant to s. 6 of the Partition of Property Act unless the 
court sees good reason to the contrary.  
[29] I reject Mr. Morgan’s argument that his situation amounts to a “good 
reason” not to order the sale. Mr. Morgan deposes that he was prejudiced by 
moving into the Property because he gave up his tenure at a cooperative 
housing development. I also do not find any reliance or prejudicial action 
taken by him as set out in s. 59(3)(c) of the Law and Equity Act. In any event, 
there is no written contract between the parties respecting the Property.  
[30] Third, there is no evidence that Ms. Dixon gifted her beneficial interest 
in the Property to Mr. Morgan. Much of the affidavits in support of 
Mr. Morgan’s position focused on Ms. Dixon’s spending habits as well as the 
relationships between the parties and Mr. Morgan’s sister Genai. Further, 
there is no evidence that Ms. Dixon had the required intent or took the 
required action to part with her share of the Property as per McKendry [v. 
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McKendry, 2017 BCCA 48]. Ms. Dixon, therefore, owns a one-half legal and 
beneficial interest in the Property.  
[31] Fourth, the cases cited by Mr. Morgan are significantly factually 
distinguishable from the case at bar. For example, in Lona Enterprises Ltd. [v. 
Eurocan Industries Inc., 2018 BCSC 842], the parties had a written 
agreement respecting the sale of the property in question. In the case at bar, 
the parties do not have a written agreement, and there is no evidence they 
had an oral agreement either. 
[32] Fifth, Mr. Morgan seems to assert that Ms. Dixon does not require the 
money from her share of the Property because she has savings from the sale 
of her previous home. Even if this would amount to a “good reason” not to 
order the sale of the Property, which it does not, I find that Ms. Dixon’s 
savings have been further depleted since the sale of her previous home. I 
accept that, in addition to the amount that Ms. Dixon has paid towards the 
purchase of the Property, which is not disputed, she has also paid $10,000 in 
repairs to the home, $1,200 in property taxes for 2018, and $26,124.27 for 
Mr. Morgan’s car. She also paid at least 50% of the 2017 property taxes. I 
note that Ms. Dixon is not seeking the return of these funds relating to the car 
loan. I make these findings only to reflect that, whatever proceeds remained 
from Ms. Dixon’s previous home after the purchase of the Property, her 
capital was further depleted by these other amounts in addition to her daily 
living and other expenses. I, therefore, accept that she has now much less 
than the $100,000 left from the proceeds from her previous home. In any 
event, I do not accept the argument that Ms. Dixon must show that she has 
few funds before a sale of the Property can be ordered.  

[12] The chambers judge gave Ms. Dixon sole conduct of sale notwithstanding 

she had only sought an order for joint conduct. She also gave directions as to how 

the net sales proceeds should be distributed.  

POSITIONS OF THE PARTIES 

[13] Mr. Morgan says his appeal has sufficient merit to warrant a stay and that the 

interests of justice require it. He says the chambers judge erred by not applying the 

settled law on when a chambers matter should be converted to an action. He says 

that the reasons show the chambers judge impermissibly weighed evidence on 

whether an agreement with respect to the Residence existed. He argues the affidavit 

evidence did not contain hearsay or speculation and was not contradicted. He 

further submits that to the extent the evidence was hearsay, it was, in any event, 

admissible on the question as to whether Mr. Morgan had shown there existed a 
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bona fide triable issue: Progressive Construction Ltd. v. Newton (1980), 25 B.C.L.R. 

330 (S.C.) at paras. 14–17.  

[14] Mr. Morgan further argues that the chambers judge erred in fettering her 

discretion in applying s. 6 of the PPA. He says her emphasis on the word “must” is 

contrary to the reasoning of this Court in Sahlin v. Nature Trust of British Columbia 

Inc., 2011 BCCA 157 at paras. 22–24.  

[15] Mr. Morgan also argues the chambers judge erred in ordering sole conduct of 

the sale to Ms. Dixon when she had only sought joint conduct. Lastly, the appellant 

says the chambers judge erred in the division of the proceeds of the sale given that 

the mortgage was paid solely by Mr. Morgan. He submits the reduction in principal 

should be to his credit.  

[16] Mr. Morgan submits that if the sale is not stayed he will suffer irreparable 

harm. The Residence has been his family home for 4 years. His equity in the 

Residence is his only financial asset. If the stay is not granted and the residence is 

sold before the appeal is heard, even if he is ultimately successful on the appeal, the 

Residence will have been lost and his family forced to find new accommodation. He 

submits that appeal dates are available in October and November of this year which 

will limit any prejudice to Ms. Dixon arising from the stay. In addition, he says he is 

prepared to pay Ms. Dixon $1,000 a month toward her expenses while the stay is in 

place. 

[17] Ms. Dixon submits the chambers judge did not err. She notes her income is 

limited to CPP disability benefits and due to her health needs, her living expenses 

outstrip her income. She says her ability to recover her portion of the proceeds from 

the sale of the property in a timely manner directly affects her health and well being, 

as she is currently unable to afford the physiotherapy she requires to treat her 

multiple sclerosis. She says she cannot live at the property because of her disability 

and the breakdown in her relationship with her son.  
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[18] Ms. Dixon says Mr. Morgan is benefitting from delays in execution of the court 

ordered sale at her expense because she contributed half of the purchase price 

while the mortgage paid by Mr. Morgan of $1,000 per month is far less than rental 

accommodations. She says he also collects rent from the ground floor suite.  

[19] The respondent continues to deny that she gifted her interest in the property 

to the appellant, and wishes to move forward with the sale.  

[20] Ms. Dixon submits that if a stay is granted, conditions should be placed on the 

stay including that Mr. Morgan will pay all mortgage, insurance, property tax and 

maintenance costs; that he will indemnify her for consequences of arrears or 

defaults of mortgage, insurance, property taxes, maintenance costs and use; and 

that Mr. Morgan should pay her $1,500 a month until disposition of the appeal. 

APPLICABLE TEST  

[21] Section 18 of the Court of Appeal Act provides as follows:  

18  (1) After an appeal or application for leave to appeal is brought, a justice 
may, on terms the justice considers appropriate, order that all or part of the 
proceedings, including execution, in the cause or matter from which the 
appeal has been taken are stayed in whole or in part.  

[22] Smith J.A. succinctly described the general principles for granting a stay of 

proceedings in Gill v. Darbar, 2003 BCCA 3 (Smith J.A. in Chambers) at para. 7:  

The applicable principles are not in dispute. Generally, a successful plaintiff is 
entitled to the fruits of the judgment but this Court may stay proceedings if 
satisfied that it is in the interests of justice to do so: Voth Brothers 
Construction (1974) v. National Bank of Canada (1987), 12 B.C.L.R. (2d) 43 
at 44–45 (C.A. [Chambers]). The trial judgment must be assumed to be 
correct and protection of the successful plaintiff is a precondition to granting a 
stay: Morrison-Knudsen Co. v. British Columbia Hydro & Power Authority 
(1976), 112 D.L.R. (3d) 397 at 404 (B.C.C.A.) … 

[23] The court’s power to grant a stay is discretionary and should be exercised 

only where necessary to preserve the subject matter of the litigation or to prevent 

irremediable damage or where there are other special circumstances: Roe, McNeill 

& Co. v. McNeill (1994), 49 B.C.A.C. 247 at para. 6 (Legg J.A. in Chambers), citing 
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Contact Airways Limited v. De Havilland of Aircraft of Canada Limited, (1982), 

42 B.C.L.R. 141 at 142 (C.A.). The onus lies on the applicant to establish the right to 

a stay: Bancroft-Wilson v. Murphy, 2008 BCCA 498 (D. Smith J.A. in Chambers) at 

para. 9 and Re Taylor (1986), 4 B.C.L.R. (2d) 15 at 16 (Craig J.A. in Chambers).  

[24] The test commonly applied by this Court on a stay application is the 

three-part test from Manitoba (Attorney General) v. Metropolitan Stores Ltd., 

[1987] 1 S.C.R. 110. The elements of the test are generally the same as those 

applied when deciding whether to grant an interim injunction: that there is some 

merit to the appeal in the sense that there is a serious issue to be resolved; that the 

applicant would suffer irreparable harm if the application were denied; and that the 

balance of inconvenience favours a stay.  

[25] The ultimate question on any application for a stay concerns the interests of 

justice. In Coburn v. Nagra, 2001 BCCA 607, Justice Saunders explained:  

[7] Whether the criteria for an injunction is two part or three may be a 
topic of debate for scholars. In British Columbia the common test for 
injunctions has been two-pronged since B.C. (A.G.) v. Wale (1986), 9 
B.C.L.R. (2d) 333 (C.A.), with the issue of irreparable harm being subsumed 
into the discussion of balance of convenience (or inconvenience). As Madam 
Justice McLachlin (now C.J.C.) noted in Wale, the distinction is likely without 
practical effect. The question in most cases is the relative weight of the 
convenience and inconvenience of the order sought, always considering the 
paramount measure, the interests of justice.  

DISCUSSION 

[26] The merit threshold is a low one as the Court must be satisfied only that the 

issues being raised on appeal are neither frivolous nor vexatious. The appropriate 

question is whether there is a serious question to be tried, not whether the applicant 

can establish a strong prima facie case: Tanguay v. Bridgewater Bank, 2012 BCCA 

234 at para. 18 (Bennett J.A. in Chambers). I am satisfied in the circumstances of 

this case that Mr. Morgan meets the merit criteria. The grounds of appeal are 

arguable.  
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[27] I find that if the sale is not stayed and the premises are sold prior to the 

hearing of the appeal, Mr. Morgan would suffer irreparable harm. He would be 

forced to leave his residence of 4 years to find new accommodation for himself and 

his family. The sale would render his appeal moot, leaving only in issue the question 

of how the proceeds of the sale would be divided.  

[28] While I acknowledge that Ms. Dixon will also suffer some harm by way of 

delay, I note that she left the premises in 2017 and took no steps to enforce her 

rights until commencing the petition in 2019. The appeal can be heard this Fall. A 

further short delay will not materially change her situation. I find that the balance of 

convenience favours the stay.  

[29] As a term of the stay, and to partly ameliorate the effects of the stay on 

Ms. Dixon, I order that Mr. Morgan continue to make all mortgage payments pending 

the hearing of the appeal. He will also keep the insurance in good standing. I also 

order as a condition of the stay that Mr. Morgan, commencing July 20, 2020, pay 

Ms. Dixon $1,000 on the 20th day of each month until the appeal is heard.  

[30] The parties should take steps to expedite the appeal in order to bring this 

matter to an early conclusion.  

[31] The order for sale is stayed until hearing of the appeal. Whether the stay and 

imposed terms will continue past the hearing will be for the division hearing the 

appeal to determine.  

“The Honourable Mr. Justice Goepel” 
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In the context of a failed real estate development, the court-appointed Receiver was ordered to disclaim 
40 pre-sale contracts. Some of the pre-sale purchasers sought leave to appeal, if leave was required. If 
the appeal was to proceed, the respondents sought orders expediting the appeal and that the appellants 
post security for costs of the appeal. Held: application for leave to appeal dismissed, leave not being 
required; application for security for costs reserved; application for an expedited appeal granted. The 
underlying order was made pursuant to the Bankruptcy and Insolvency Act which provides for a right of 
appeal in certain circumstances pursuant to s. 193. In this case, the issues on appeal are likely to affect 
other cases of a similar nature in the bankruptcy proceedings, and concern property whose value 
exceeds $10,000. As a result, the appellants have a right to appeal under both ss. 193(b) and (c), 
whether read narrowly or expansively. The application for leave to appeal shall stand as a notice of 
appeal. An automatic stay of proceedings flows from the Bankruptcy and Insolvency Act. There being a 
serious question as to whether recovery of costs will be difficult, the respondents are entitled to an order 
for security for costs. However, the order concerning security is reserved to allow the parties to agree on 
the terms. Orders concerning the expediting of the appeal are given. 

Nature of the AP.P.lication 

(1) WILLCOCK J.A.: On April 16, 2018, Peeverconn Properties Inc. and others filed an application 
for leave to appeal the April 4, 2018 order of Fitzpatrick J. made for reasons Indexed as 2018 BCSC 527. 

(2) That order arose from a court-appointed receiver's request for directions. The order directed the 
receiver to disclaim 40 pre-sale contracts for units in a 92-unit strata property development known as 
"Murrayville House" in Langley, B.C. Purchasers under the disclaimed contracts wish to appeal that 
order. 

(3) The appellants seek orders: 

a) granting leave to appeal the April 4, 2018 order of Fitzpatrick J., if leave is required; and 

b) staying the execution of the order until the hearing of the appeal. 

[4] I have made an order abridging the time for service of some of the relevant materials. 

(5) I have also made an order adding Reliable Mortgages Investment Corp. as a respondent to the 
appeal, and permitting the style of cause to be amended accordingly. 
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[6) The respondents, Forjay Management Ltd. ("Forjay") and Reliable Mortgages Investment Corp. 
("RMIC"), have applied for orders that: 

a) the time for hearing the appeal be abridged, and the appeal be heard on an expedited basis on 
May 31, 2018; 

b) the requirement that the appellants file an appeal record and appeal books be dispensed with; 

c) the application record in the court below, together with the order and reasons for judgment of 
Fitzpatrick J. pronounced on April 4, 2018, and the written submissions of the parties from the 
hearing in the court below, stand as the appeal record and appeal books for the appeal; and 

d) dates for the filing of the application record and factums be set and abridged accordingly. 

[7) Last, two respondents seek orders requiring the appellants to post security for costs of the 
appeal. Forjay seeks an order securing $11,813.05; Canadian Western Trust Company ("CWT") and 
HMF Home Mortgage Fund Corporation ("HMF") seek an order securing $10,656.05. 

Background 

[8] The respondent, 0981478 B.C. Ltd. ("098"), was the developer of the project. RMIC, Forjay, 
CWT, and HMF advanced funds to the numbered company and obtained mortgage security in return. 

[9] 098 entered into pre-sale contracts with purchasers, including the appellants. The development 
was ready for occupancy by August 2017, but none of the sales had been completed and it remained 
vacant. 

[1 O] Forjay filed a petition on August 25, 2017 seeking a declaration that its mortgage charged the 
lands and was in default and setting a six-month redemption period. It also sought an order appointing a 
receiver manager of the lands and premises. The motion was brought pursuant to Rule 21-7 of the 
Supreme Court Civil Rules. 

[II) On October 4, 2017 Fitzpatrick J. made an order, expressly stated to be made pursuant to s. 243(1) of the 
Bankruptcy and /11solvency Act (R.S.C. 1985, c. 8-3) [BIA] ands. 39 of the Law and Equity Act (R.S.B.C. 1996, 
c. 253) appointing The Bowra Group Inc. as receiver manager of all of the assets, undertakings and properties of the 
numbered company "acquired for or used in relation to the business carried on by the debtor''. 

[12] The former Act provides: 

243 (1) Subject to subsection (1.1 ), on application by a secured creditor, a court may appoint a 
receiver to do any or all of the following if it considers it to be just or convenient to do so: 

{a) take possession of all or substantially all of the inventory, accounts receivable or other 
property of an insolvent person or bankrupt that was acquired for or used in relation to a 
business carried on by the insolvent person or bankrupt; 

(b) exercise any control that the court considers advisable over that property and over the 
insolvent person's or bankrupt's business; or 

{c) take any other action that the court considers advisable. 

[13) The later provides: 

39 {1) An injunction or an order in the nature of mandamus may be granted or a receiver or 
receiver manager appointed by an interlocutory order of the court in all cases in which it 
appears to the court to be just or convenient that the order should be made. 

{2) An order made under subsection (1) may be made either unconditionally or on terms and 
conditions the court thinks just. 

[14] On October 12 the order was amended, in part to provide that the Receiver was appointed as 
receiver and manager of "all of the assets and undertakings and property of the debtor, including all 
proceeds thereof, other than any assets of the debtor which are not related to the construction, marketing 
or the sale of the Lands". Again, the appointment was expressly stated to be made pursuant to s. 243(1) 
of the Bankruptcy and Insolvency Act and s. 39 of the Law and Equity Act. 

[15] Upon its appointment, the Receiver examined the pre-sale contracts and determined that many 
units had been sold multiple times, the full purchase price had been paid under some agreements but not 
others, the purchase price of a majority of contracts differed significantly from an issued price list, and 
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certain agreements did not appear to meet the requirements of the Real Estate Development Marketing 
Act, S.B.C. 2004, c. 41 [REDMA]. On completion of the review the Receiver wished to authorize and 
complete 58 of the pre-sale contracts. 

[16] The secured creditors of the development, on consideration, disagreed with the Receiver's assessment and 
recommendations. 

[17] The Receiver brought an application for directions from the court in January 2018. Because 18 
of the 58 agreements were complicated by other issues, the Receiver sought court approval of only 40 
sales. 

[18] Justice Fitzpatrick heard the matter in March of 2018 and reserved judgment until April 4, 2018. 
At para. 44 of the reasons she adopted the following analytical framework for consideration of whether 
the Receiver should disclaim the pre-sale contracts: 

a) Firstly, what are the respective legal priority positions as between the competing interests? 

b) Secondly, would a disclaimer enhance the value of the assets? If so, would a failure to 
disclaim the contract amount to a preference in favour of one party?; and 

c) Thirdly, if a preference would arise, has the party seeking to avoid a disclaimer and 
complete the contract established that the equities support that result rather than a 
disclaimer? 

[19] Her consideration of the respective priorities led to the following conclusion: 

[90] In summary, the purchasers' interests are grounded In contract and no equitable 
interests have arisen in any of the units. Those purchasers' contractual rights have no legal 
priority over those held by the mortgagees. Even if the purchasers hold equitable interests in 
the lands, those interests are not enforceable in the circumstances. 

[20] The question whether a disclaimer would enhance the value of the assets was answered as 
follows: 

[92] In light of the recent appraisal obtained by the Receiver, there can be no doubt that 
remarketing and selling these 40 units would enhance the value of the assets to be distributed 
to the stakeholders. The Receiver described the increase In value as "material". That fact 
clearly points to disclaimer as being appropriate. 

[93] I also have no difficulty concluding that a failure to disclaim here would result in the 
purchasers receiving a preference in respect of value that would otherwise accrue to the 
mortgagees under their prior ranking security. In order to permit the pre-sale contracts to 
complete, the Court would need to order the discharge of the mortgages in circumstances 
where the mortgagees would not receive payment of the amounts they bargained to accept in 
exchange for a discharge. This would be an exceptional result and I know of no authority to 
order it in these circumstances. I agree with the mortgagees that it would have the effect of 
elevating the claims of the purchasers above the legal priority and security of the mortgagees: 
be/MC at para. 96; Penex at para. 27. 

[21] In relation to the equities, she examined the actions and alleged inaction of 098 (including 
allegations the developer had not complied with REDMA); the extent to which the purchasers knew the 
risks of non-completion; the fact deposits would be recovered; the fact purchasers would retain claims 
against 098 despite disclaimer; and allegations of bad faith. Having done so, she held: 

[131] Having balanced all of the above considerations, I am satisfied that the equities in 
favour of the pre-sale purchasers do not justify overriding the mortgagees' legal priority and 
giving the purchasers a preference that they would not otherwise enjoy. 

[22] The appellants intend to raise the following issues on the proposed appeal: 

a) whether the chambers judge erred in law by misinterpreting or failing to give effect to consumer 
protection legislation, in particular the REDMA; and 

b) whether the chambers judge erred in fact by accepting financial assertions by the mortgagees, 
in support of their claim to priority and in relation to the bona tides of their claims, in the absence 
of an adequate evidentiary record. 
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Leave to Apeeal 

(23) The first question I must address is whether leave is required. 

The Appellants' Argument 

(24) Section 6 of the Court of Appeal Act, R.S.B.C. 1996, c. 77, sets out the jurisdiction of this Court: 

6 (1) An appeal lies to the court 

(a) from an order of the Supreme Court or an order of a judge of that court, and 

(b) in any matter where jurisdiction is given to it under an enactment of British Columbia or 
Canada. 

[25) The applicants say an appeal lies without leave because jurisdiction is given to this Court by an 
enactment of Canada, s. 193 of the BIA which provides, in part: 

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal from any order 
or decision of a judge of the court in the following cases: 

(a) if the point at issue involves future rights; 

(b) if the order or decision is likely to affect other cases of a similar nature in the 
bankruptcy proceedings; 

(c) if the property involved in the appeal exceeds In value ten thousand dollars; 

(26) If leave is required, either because the appeal does not fall within the class of cases described 
bys. 193(a), (b) or (c), or because the impugned order was not made pursuant to the BIA, the applicants 
say leave to appeal should be granted. Leave may be granted pursuant to s. 193(e) of the Act (which 
permits a justice of the Court of Appeal to grant leave) or, if the BIA is inapplicable, s. 7 of the Court of 
Appeal Act (applicable to limited appeal orders, including those made pursuant to Rule 21-7). 

(27) In Business Development Bank of Canada v. Pine Tree Resorts Inc., 2013 ONCA 282 at 
para. 29 [Pine Tree], Blair J.A. held that on an application for leave under s. 193(1 }(e) of the BIA, the 
Court should consider: 

a) the significance to the practice of the point on appeal; 

b) The significance of the point raised to the action itself; 

c) the prims facie merits of the proposed appeal; and 

d) the effect of an appeal upon the progress of the action (read receivership). 

(28) Those criteria are functionally equivalent to those considered by our Court in relation to ljmited 
appeal orders: 

Power Consolidated (China) Pulp Inc. v. B. C. Resources Investment Corp. (1988), 19 C.P.C. 
(3d) 396 (C.A.); Goldman, Sachs & Co. v. Sessions, 2000 BCCA 326, at para. 10. 

The Respondents' Argument 

[29) The respondent Forjay says it is doubtful whether the Impugned order was made pursuant to the 
BIA. As noted above, there is some ambiguity in this regard as the order was made pursuant to both 
s. 243(1) of the Bankruptcy and Insolvency Act and s. 39 of the Law and Equity Act. Counsel for Forjay 
says there is no obvious bar to the Court ordering a receiver appointed pursuant to the Law and Equity 
Act to disclaim a contract. In other words, the Court did not necessarily rely upon the BIA as the source 
of its jurisdiction to make the impugned order, it was not clearly made pursuant to the BIA and the Act's 
provisions might not be applicable to this appeal. 

(30) Further, and perhaps more forcefully, the respondents say the appeal does not fall within 
s. 193(a), (b) or (c) as those sections should be narrowly construed. 

(31) Last, they say that in any event the appellants have not yet filed a Notice of Appeal, that they 
now require an extension of time within which to file such a notice and should not obtain that extension 
because they cannot establish that there is any merit in the appeal. 

Is the BIA Applicable? 
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[32) I would not accede to the argument that the provisions of the BIA are inapplicable. The order the 
appellants seek to appeal expressly purports to be made pursuant to the BIA. It is not possible to say 
that certain parts of the model order used in this case were made pursuant to the Law and Equity Act 
rather than the BIA. In particular, the order directing the Receiver to disclaim the pre-sale contracts 
cannot be said to have been made pursuant to the Law and Equity Act and only that Act. At most, one 
can say both enactments appear to have been relied upon, without distinction, in which case, an appeal 
as of right is conferred upon the applicants by the BIA if they can bring themselves within one of the 
BIA's enumerated categories where a right to appeal exists. 

Construction of Section 193 

[33) The respondents says. 193(a) to (d) of the BIA should be read narrowly, relying, in part on the 
decision of the Ontario Court of Appeal in 2403177 Ontario Inc. v. Bending Lake Iron Group Umited, 
2016 ONCA 225 (Chambers) [Bending Lake]. In that case, B~wn J.A. says: 

[47] Courts have observed that the availability under s. 193(e) of a right to seek leave to 
appeal in circumstances falling outside those captured by automatic rights of appeal in 
ss. 193{a) to {d) signals the need for appeal courts to control bankruptcy proceedings in order 
to promote the efficient and expeditious resolution of the bankruptcy, one of the principal 
objectives of bankruptcy legislation.[17] However, courts across the count[Y. tend to P.art 
£QIDP.any on whether securing those objectives of the BIA is fostered by a "broad,_generous 
and wide-reaching" interP.retation of the aP.P.eal rights contained in BIA ss. 193(i!) to (g) - with 
the bar set low to fall within s. 193(~)!18] - or by lntemretations conducted within the context of 
the demands of "real time litigation" characteristic of contemP.ora[Y. insolvency and 
restructuring_P.roceedings.[19) 

[Emphasis added.] 

[34) Justice Brown adopted the latter approach. The former approach is that taken by my brother 
Harris J.A. in Wong v. Luu, 2013 BCCA 547, described at para. 23: 

[23] I am not persuaded that the objects and purposes of the legislation compel such a 
narrow construction of the subsection so that it does not apply to the circumstances of this 
case. I agree that the requirement for leave to appeal in circumstances falling outside those 
captured by a right of appeal indicates the need to control bankruptcy proceedings in order to 
promote the efficient and expeditious resolution of the bankruptcy. This is clearly one of the 
principal objectives of bankruptcy legislation. Nonetheless, that objective cannot be taken too 
far in eliminating the right to appeal. The right of appeal under the Bankruptcy and Insolvency 
Act is broad, generous and wide-reaching. A right of appeal exists, for example, in respect of 
any matter if the property in question has a value greater than $10,000. This can hardly be 
thought of as a limited right of appeal; to the contrary, the bar is set low indeed. Interpreting 
s. 193{b) to confer a right of appeal in the circumstances of this case does not frustrate, nor is 
it inconsistent with, the purpose and objects of the bankruptcy legislation. 

[35] Bearing in mind that there are what appear to be differing approaches to the interpretation of the 
legislation, I tum to the specific provisions. For reasons that will, I hope, become obvious, it is not 
necessary in this case to reject the narrow approach of Brown J.A. or to expressly adopt the broader 
approach favoured by this Court in Wong. 

193(a) 

[36) I am of the view that the order to disclaim the pre-sale contracts does not fall within s. 193(a) of 
the BIA because the dispute concerns does not involve "future rights". This Court, In Farm Credit Canada 
v. Gidda, 2014 BCCA 501 at paras. 17-19, held thats. 193(a) is restricted to appeals involving legal 
rights which cannot be asserted at the present time. 

[37] This point was clearly addressed by Blair J.A. in Pine Tree at para. 15: 

[15) "Future rights" are Mure legal rights, not procedural rights or commercial advantages 
or disadvantages that may accrue from the order challenged on appeal. They do not include 
rights that presently exist but that may be exercised in the future: see Ravelston Corp., Re, 
2005 CanLll 63802 (ON CA), [2005] O.J. No. 5351 {C.A.), at para. 17. See also Ditchbum 
Boats & Aircraft (1936) Ltd., Re {1938), 19 C.B.R. 240 {Ont. C.A.); Dominion Foundry Co., Re 
(1965), 1965 CanLII 596 {MB CA), 52 D.L.R. (2d) 79 {Man. C.A.); and Fiber Connections Inc. 
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v. SVCM Capital Ltd. (2005), 2005 Canlll 15454 (ON CA), 10 C.B.R. (5th) 201 (Ont. C.A., in 
Chambers). 

[38) While the appellants' rights under their pre-sale contracts - if recognized as valid and not 
disclaimed - may be exercised in the future, the appeal concerns their present right to purchase the 
strata units under their contracts and the extent of the Receiver's existing obligations to them. 

193(b) 

[39] Section l 93(b) provides that an appeal lies to the Court of Appeal from any order or decision, if the order 
or decision is likely to affect other cases of a similar nature in the bankruptcy proceedings. 

(40) On its plain reading, even read restrictively in light of the demands of "real time litigation", that 
section is applicable in this case. The direction to the Receiver to disclaim the 40 pre-sale contracts in 
issue is clearly, in my view, likely to affect other cases of a similar nature in the bankruptcy proceedings, 
specifically the 18 other pre-sale agreements the Receiver considered to be substantially similar. 

[41] Justice Harris, in Wong, considered this section of the BIA in a case where the decision under 
appeal dealt with disclosure of a solicitor's files. He described the applicant's submissions as follows: 

[14] The applicants submit they have a right to appeal because the Trustees intend to 
make a similar application to obtain information from another Vancouver law firm that has 
represented Mr. Luu. They say that the order in question falls squarely within the language of 
s. 193(b) because the decision in question is likely to affect at least one other case in these 
bankruptcy proceedings. They say that there is no legitimate reason to limit the scope of the 
subsection in a way that would take the circumstances of this case outside its application. 

[42] After considering the leading cases, including Camirand Ltee v. Gagnon (1924), 5 C.B.R. 518 
(Que. C.A.), and Re Norbourg Gestion d'actifs Inc. (2006), 2006 QCCA 752 (CanLH), 33 C.B.R. (5th) 144, 
he held: 

[21] In my opinion, the current circumstances fall within the plain language of the 
subsection. The decision in question will likely affect another case raising the same or similar 
issues in the same bankruptcy proceedings. I accept that the right which is asserted as a 
defence to production of documents or the provision of information is a right belonging to one 
person, the bankrupt, and that it is the same right, but the right is being asserted in more than 
one context. I see nothing in the plain wording of the section that requires that a right be 
asserted against the bankruptcy by parties other than the bankrupt or that it be asserted by 
multiple persons, rather than being one person's rights arising in multiple contexts. 

(22) There is, moreover, no doubt that the issue of solicitor-client privilege raises "real 
disputes", raised in the same matter. I do not think that the issue here is one of the interests 
lawyers may have in knowing the law or that the issue is about regulating how information 
gathered in the bankruptcy will be handled procedurally. Importantly, although the right in issue 
belongs to the client, solicitors handling issues of privilege have professional obligations to 
deal with such matters property; their interests, responsibilities and obligations are engaged by 
the process to determine whether solicitor-client privilege prevents disclosure. In this matter, 
the pending application will affect and bind different firms of solicitors. 

(43) The chambers judge in the case at bar considered the respective legal priority positions as 
between the competing interests; the effect of disclaimer on the value of the assets; whether a failure to 
disclaim could amount to a preference in favour of one party and the equities arising in the 
circumstances of this development. Given the Receiver's description of the similarity between the 40 
pre-sale agreement in issue in this case and the further 18 agreements not yet considered, to say 
nothing of the many other outstanding pre-sale agreements, I am of the view that the judgment under 
appeal is likely to affect other cases of a similar nature in the proceedings. 

[44) That is sufficient to dispose of the application for leave to appeal. Leave is not required. 

193(c) 

(45) Further, however, I am of the view thats. 193(c) is applicable. That subsection provides that an 
appeal lies to the Court of Appeal from any order or decision: 

(c) if the property Involved in the appeal exceeds In value ten thousand dollars; 
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[46] This Court's approach to determining whether a right of appeal exists pursuant to s. 193(c) is set 
out in McNeil/ v. Roe, Hoops & Wong (1996), 1996 CanLII 2397 (BC CA), 20 B.C.L.R. (3d) 274: 

11. An appeal lies as of right under s. 193(c) " ... if the property involved in the appeal 
exceeds in value ten thousand dollars". In Fallis et al. v. United Fuel Investments Ltd. (1962), 
1962 CanLII 96 (SCC), 4 C.B.R. (N.S.) 209, the Supreme Court of Canada considered the 
meaning of the words "amount involved" where they appeared in s. 108 of the Winding-up Act, 
R.S.C. 1952, c. 296. The court adopted the test enunciated in Orpen v. Roberts, t 925 Can Lil 2 
(SCC), [1925] S.C.R. 364, [1925] 1 D.L.R. 1101, namely that: "The amount or value of the 
matter in controversY., ... is the loss which the granting or refusal of that right would entail" 
(Fallis at 211 ). In a comment following the report of this case In the Canadian Bankruptcy 
Reports, it was said that the meaning of "amount involved" in the Winding-up Act was 
substantially the same as the meaning of "property involved" in the Bankruptcy Act. That 
interpretation has been adopted by Mr. Justice Hollinrake in Ng v. Ng (3 February 1995), 
Vancouver CA019800 (B.C.C.A.); by Mr. Justice Macfarlane in Re Scott Road Enterprises 
(1988), 1988 CanLII 3356 (BC CA), 68 C.B.R. (N.S.) 54 at 58 (B.C.C.A.); and by Mr. Justice 
Macdonald in Kenco Developments Ltd. v. Miller Contracting Ltd. (1984), 1984 CanLII 350 (BC 
CA), 53 C.B.R. (N.S.) 297 (B.C.C.A.). I can see no reason to do otherwise. 

13. The "P.rol2fil!Y. involved in the aQQeal" which the bankruP.t wishes to pursue maY. be 
determined bY. comparing the order apgealed against with the remedY. sought in the notice of 
~P.P.eal. 
[Emphasis added.] 

[47] Section 193(c) was read narrowly in Bending Lake but, in my view, even taking the restrictive 
approach described In that case, the case at bar falls within the provision. Justice Brown described the 
context in which orders pursuant to the BIA are ordinarily made. Such orders are part of a fluid, ongoing 
process that will not be efficient if interrupted by appeals as of right. The statute, in his view, did not give 
rise to a right of appeal as of right in every case where the decision in question involved property with a 
value in excess of $10,000. Rather, the right arose where the decision affected or "brought into play" that 
value. He wrote: 

[53] In my view, these contextual factors militate against employing an expansive 
application of the automatic right of appeal contained ins. 193(c) and, instead, point to the 
need for an approach which is alive to and satisfies the needs of modern, "real-time" 
insolvency litigation. I shall employ such an approach in applying the following three principles 
that have emerged from the jurisprudence: s. 193(c) does not apply to (i) orders that are 
procedural in nature, (ii) orders that do not bring into play the value of the debtor's property, or 
(iii) orders that do not result in a loss. 

[ 48] Addressing the first point, whether the order the applicant sought to appeal in that case was procedural, he 
refers to the jurisprudence and observes: 

[55] In Re Dominion Foundry Co., the motion judge had dismissed a request to set aside a 
sale of assets by a trustee in bankruptcy on the grounds that the sale was improvident and the 
trustee had acted improperly. The Manitoba Court of Appeal held, at para. 20, that although 
the sale involved assets whose value exceeded the statutory threshold, an order concerning 
the method by which the trustee disposed of assets did not fall withins. 193(c). 

[56) •.. There, the trustee had invited tenders for the purchase of the bankrupt's equipment. 
When tenders closed, the trustee determined that Alternative's tender was the highest. Once 
another tenderer, lmpco Technologies Inc., found out that it was not the highest bidder, it 
submitted a second tender offering substantially more than Alternative. The trustee sought 
directions from the court. The bankruQtcy_judge directed the trustee to accel2L!mgco's second,. 
higher tender. Alternative filed a notice of appeal and moved before the Alberta Court of 
Appeal for a determination that it could appeal as of right under s. 193(c) because the value of 
the property involved exceeded the statutory threshold. 

[57] O'Leary J.A., pn Alternative Fuel Systems Inc. v. EDO (Canada) Ltd. (Trustee of).[211] 
following Re Dominion Foundry Co., reasoned, ... that the bankruptcy judge's order was 
essentially a procedural direction to the trustee in the face of Alternative's challenge to the 
method bY. which the eguiQment was sold, by-passing the tender process. 
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[Emphasis added.] 

[ 49] Justice Brown observed, at para. 58, that the "overwhelming majority" of the grounds of appeal in 
Bending Lake were process-related, involving issues such as disclosure of information, the negotiation process 
preceding the sale and the adequacy of notice given to affected parties. 

(50] That is not the case here. The issue is whether the Receiver should be directed to disclaim the 
contracts in question; the order made substantially increased the value of the assets in the hands of the 
Receiver. It was made for that reason, so as to avoid the preference of unsecured creditors over secured 
creditors. The order was intended to affect the value of the assets available to be distributed to 
stakeholders. 

[51] Addressing the question whether the impugned decision or order "brought into play" the value of 
the debtor's property in Bending Lake, Brown J.A. wrote: 

[60] In the present case, the Approval and Vesting Order marked the final step in the 
Receiver's monetization of the Debtor's assets. The property of the Debtor is to be converted 
through the Sale Agreement into a pool of cash and, as stated in the Approval and Vesting 
Order, "the net proceeds from the sale of the Purchased Assets shall stand in the place and 
stead of the Purchased Assets." The ground of appeal advanced by the Debtor to the effect 
that the sale process should be postponed to let shareholders re-finance the company does 
not bring into play the value of the Debtor's property, sos. 193(c) does not apply. 

[52] In contrast, in the case at bar the Court was called upon to consider something more than the monetization 
ofan asset. 

[53] Addressing the question whether the impugned decision resulted in a loss, Brown J.A. wrote: 

[61] Finally, for s. 193(c) to apply, the order in question must contain some element of a 
final determination of the economic interests of a claimant in the debtor. In Trimor Mortgage 
Investment Corporation v. Fox,(22] Papemy J.A. described this aspect of s. 193(c) at para. 8: 

The test to be applied under this section was originally articulated in Orpen v Roberts, 
1925 Canlll 2 (SCC), [1925] SCR 364 at 367, [1925) 1 DLR 1101, and confirmed in Fallis 
and Deacon v United Fuel Investments Ltd., 1962 Canlll 96 (SCC), [1962) SCR 771, 4 
CBR (NS) 209, which set out that the amount or value of the matter in controversy is the 
loss which the granting or refusal of that right would entail. 

(62) The AP-proval and Vesting Order did not determine the entitlement of any_Qa[!Y. with an 
economic Interest in the Debtor to the sale Qroceeds. In that sense, no interested Qa[!y_gained 
or lost as a result of the order. 

[Emphasis added.] 

[54] That cannot be said to be the case here. The direction to disclaim the contracts in issue finally 
determined substantive rights and materially increased the value of the property in the hands of the 
Receiver. If the appellants succeed, the "loss" that the respondents would suffer is the difference 
between the price of the units under the pre-sale contracts, and the amount for which the units could be 
resold. The chambers judge estimated this value to be over $5,000,000 at the time of the hearing. 

Extension of Time 

[55] Finally, I would not accede to the argument that I must make an order extending the time within 
which the appeal may be brought and therefore should impose upon the applicants an obligation to 
establish that the appeal has some arguable merit. 

(56] The appeal could have been brought without leave pursuant to the Bankruptcy and Insolvency 
Rules if a Notice of Appeal rather than an Application for Leave had been filed on April 16, 2018. The 
application for leave was filed in compliance with the practice directive of May 8, 2017 which provides: 

If a party is unsure if leave to appeal is required, the party should file a Notice of Application for 
Leave to Appeal and seek leave to appeal. 

If leave to appeal is not required, the presiding justice may order that the Notice of Application 
for Leave to Appeal stand as a Notice of Appeal along with any necessary extension(s) of time. 
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[57] I have concluded that an order should be made that the Application for Leave to Appeal will stand as the 
Notice of Appeal. Doing so does not require me to address the merits of the appeal. The consequential extension of 
time that is ordinarily made on the making of such an order is the extension of time for the filing of an Appeal 
Record. Such an order is not necessary in this case. 

[58] Rule 19 requires an appellant to file and serve an Appeal Record within 60 days after bringing an 
appeal. If the Application for Leave stands as the Notice of Appeal the appellant will be required, in the 
absence of an extension, to file a record by June 16. No extension of that deadline is sought. 

StaY. of Proceeding!, 

[59] Given my conclusion that the appellants can appeal as of right pursuant to s. 193 of the BIA, 
they are also entitled to a stay of proceedings as of right. Section 195 provides: 

195 Except to the extent that an order or judgment appealed from is subject to provisional 
execution notwithstanding any appeal therefrom, all proceedings under an order or judgment 
appealed from shall be stayed until the appeal Is disposed of, but the Court of Appeal or a 
judge thereof may vary or cancel the stay or the order for provisional execution if it appears 
that the appeal is not being prosecuted diligently, or for such other reason as the Court of 
Appeal or a judge thereof may deem proper. 

[60] The respondents do not seek an order pursuant to s. 195 cancelling or staying the order. 

(61] In the circumstances an order for a stay is unnecessary. The finding that the proceedings are brought 
pursuant to the BIA and there is an appeal as of right is sufficient to establish that the proceedings are stayed 
pursuant to the statutory provisions. 

[62] Two sets of parties, RMIC and Forjay, and CWT and HMF, apply for security for costs pursuant to s. 24(1) 
of the Court of Appeal Act. 

[63) The appellants bear the burden of establishing that the interests of justice require that security 
not be ordered: Creative Salmon Company Ltd. v. Staniford, 2007 BCCA 285 at para. 9. 

[64) Forjay and RMIC submit that there is a real risk that the appellants will not have the financial 
means to satisfy a future costs award. They note that a number of the appellants are retired and do not 
appear to own any real property within the jurisdiction. Their searches indicate that only the appellant 
Gopal Naidu appears to own real property, which has an assessed value of $968,000 but is secured by a 
mortgage for an unspecified amount. Further, they assert that the appeal is without merit. 

[65) The appellants have not satisfied their burden of establishing that their financial circumstances are such 
that an order for security for costs would preclude them from bringing their meritorious appeal. However, they say 
the deposits held in trust in relation to the pre-sales will be available to their creditors, including the respondents, 
once the appeal is concluded. 

[66] Counsel for Forjay suggests the deposits may stand as security for costs. 

[67) In my view, there is a serious question as to whether recovery of costs will be difficult, and the 
appellants have some difficulty describing a meritorious appeal. The appeal was described to me in 
vague and uncertain terms and relies, in part, upon an application to adduce new or fresh evidence 
which will, itself, be a significant hurdle for the appellants. , 

[68] In my view, it is in the interests of justice to order the appellants to post security for costs. Given the 
position of counsel at the hearing I will not make that order now but permit the parties to attempt to agree to the 
terms of an order: that will permit deposits to stand as security. I will reserve judgment on the motion for security 
until Friday, May 11, at which time I will make an order if a consent order for security has not in the meantime been 
filed. 

Orders 

[69] The application for leave to appeal will stand as a notice of appeal. 

[70) As a consequence, the order of April 4, 2018 is automatically stayed pursuant to s. 195 of the 
BIA, pending final disposition of the appeal. No order for a stay is necessary. 

138



[71] Judgment on the application for security for costs is reserved to Friday, May 11 to permit the parties an 
opportunity to draft a suitable consent order. 

[72) I will make the following orders for the conduct of the appeal, as discussed at the hearing: 

a) the time for hearing the appeal be abridged, and the appeal be heard on an expedited basis on 
June 12, 2018; 

b) the requirement that the appellants file an appeal record and appeal books is dispensed with; 

c) the application record in the court below, together with the order and reasons for judgment of 
Fitzpatrick J. pronounced on April 4, 2018, and the written submissions of the parties from the 
hearing in the court below, will stand as the appeal record and appeal books for the appeal; 

d) the application record will be filed by May 11; 

e) the appellants' factum will be filed by May 25; 

f) the respondents' factums will be filed by June 1; and 

g) factums in reply, if any, will be filed by June 8. 

[73) I appreciate that these orders may impact upon the dates currently set for the hearing of other 
applications in the foreclosure proceedings. I note that I have heard submissions in that regard and have 
determined that there is no reason to delay the hearing of the appeal in this case so as to permit other 
pre-sale buyers to advance their claims in the foreclosure proceedings before the hearing of the appeal. 
Nor, in my view, is there any reason to attempt to create another evidentiary record and have other 
appeals joined with this appeal. It is in the interests of justice that this appeal proceed expeditiously so as 
not to interfere with the bankruptcy proceedings and the outcome of the appeal may assist other 
claimants to weigh the merits of their claims. 

"The Honourable Mr. Justice Willcock" 
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Goldman, Sachs & Co. v. Sessions Page 2 

 

Reasons for Judgment of the Honourable Madam Justice Saunders: 

 
[1] The plaintiff Goldman, Sachs & Co. seeks an extension of 

time within which to seek leave to appeal a chambers decision 

of a case management judge made January 14, 2000, and seeks 

leave to appeal that order and an order made by the same 

chambers judge on March 1, 2000.  The two orders dismissed 

applications to sever the counterclaims of the two corporate 

defendants from the main action.  The second order also 

dismissed an application for production of financial documents 

of one of the defendants, A.W. Sessions Ltd. 

[2] The main action arises from trading activity of Mr. 

Sessions through a brokerage account held with Goldman, Sachs 

& Co. in New York.  When the market turned down in October 

1997, Mr. Sessions defaulted on a margin call and owed 

Goldman, Sachs & Co. a large sum.  Goldman, Sachs & Co. then 

liquidated the account, leaving Mr. Sessions owing a 

significant shortfall.   

[3] Goldman, Sachs & Co. commenced this action against Mr. 

Sessions to recover the shortfall.  It also joined the two 

corporate defendants, A.W. Sessions Ltd. and Kerdos 

Investments Ltd. One of the steps taken by Goldman Sachs & Co. 

in the litigation was garnishing certain bank accounts of A.W. 
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Sessions Ltd., thus attaching funds A.W. Sessions Ltd. says 

belonged to its customers. 

[4] On May 31, 1999 the action against Kerdos Investments 

Ltd. was dismissed after a hearing under Rule 18A of the Rules 

of Court.  Subsequently Goldman, Sachs & Co. consented to the 

dismissal, with costs, of its action against A.W. Sessions 

Ltd.  Thus the main action now consists only of the claim 

against Mr. Sessions.  Mr. Sessions is defending the claim on 

the basis of the conduct of the account liquidation and 

aspects of the contract between himself and Goldman, Sachs & 

Co. which he says makes the sum uncollectable. 

[5] In response to the steps taken by Goldman, Sachs & Co., 

the two corporate defendants have counterclaimed, alleging 

that the action against them was an abuse of process, having 

been taken for the improper purpose of coercing Mr. Sessions 

to pay monies to avoid injury to the corporate defendants.  In 

this way the counterclaim directly challenges the initial 

litigation strategy of Goldman, Sachs & Co.  I note for the 

record that present counsel for Goldman, Sachs & Co. were not 

counsel at the commencement of litigation. 

[6] The action is in the case management program of the 

Supreme Court of British Columbia.  The case management judge, 

who is expected to be the trial judge, has made several orders 
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in the course of case management.  They include the two orders 

on which Goldman, Sachs & Co. seeks leave to appeal and an 

order of December 8, 1999 that certain privileged documents be 

produced to him for inspection.  Those documents relate to 

privileged communications between Goldman, Sachs & Co. and its 

then legal advisors.  On February 2, 2000 Chief Justice 

McEachern granted the plaintiff leave to appeal the December 

8, 1999 order, and stayed that order. 

Application for Extension of Time 

[7] I turn first to the application for extension of time 

within which to seek leave to appeal.  The affidavit evidence 

deposes that counsel for Goldman, Sachs & Co. did not consider 

appealing the January 2000 order before the appeal period 

expired and it was plain to them that the matter would be 

addressed again by the chambers judge, which it was on a 

hearing of a fresh motion on February 22, 2000.  The February 

22, 2000 motion was decided March 1, 2000. 

[8] The questions to be asked are those set out by Mr. 

Justice Seaton in Davies v. C.I.B.C. (1987), 15 B.C.L.R. (2d) 

256 at 260 (C.A.): 

First, was there a bona fide intention to appeal?  
Second, when were the respondents informed of the 
intention?  Third, would the respondents be unduly 
prejudiced by an extension?  Fourth, is there merit 
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in the appeal?  And fifth, is it in the interest of 
justice that an extension be granted? 
 

The fifth question, as noted by Mr. Justice Seaton, is the 

most important as it states the decisive question.  In Dao 

(Guardian ad litem of) v. Sabatino (1994), 1 B.C.L.R. (3d) 66 

at 69 (C.A.), Chief Justice McEachern noted that “the 

interests of justice can in proper circumstances overcome the 

appellant’s failures to meet the other tests”. 

[9] In this case, Goldman, Sachs & Co. has not met the first 

test in that it did not form the intent to appeal within the 

appeal period.  However, the application for leave to appeal 

the March 1, 2000 order is timely.  In his March 1, 2000 

decision, the case chambers judge refers to the earlier 

decision of January 2000 and incorporates certain paragraphs 

of those reasons.  It would be most practical and in the 

interest of justice, in my view, to treat the two orders 

together in these circumstances, that is, either to grant 

leave on both decisions not to sever the counterclaim, or to 

deny leave. 

Application for Leave to Appeal 

[10] The criteria for leave to appeal are well known.  As 

stated in Power Consolidated (China) Pulp Inc. v. B.C. 
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Resources Investment Corp. (1988), 19 C.P.C. (3d) 396 (C.A.) 

they include: 

(1) whether the point on appeal is of significance 
to the practice; 

 
(2) whether the point raised is of significance to 

the action itself; 
 

(3) whether the appeal is prima facie meritorious 
or, on the other hand, whether it is frivolous; 
and 

 
(4) whether the appeal will unduly hinder the 

progress of the action. 
 
See also Chavez v. Sundance Cruises Corp. (1993), 77 B.C.L.R. 

(2d) 328 (C.A.). 

[11] On the order denying severance of the counterclaim, 

Goldman, Sachs & Co. contends that it would be unfair to try 

the claim and the counterclaim together, saying the 

counterclaim is aimed squarely at its litigation strategy in 

the main claim and that defending the counterclaim will 

necessarily expose its litigation brief in the main action.  

It relies upon a decision of Donald J., (now J.A.) in 

Starbucks Corp. v. Second Cup Ltd. (1993), 46 C.P.R. (3d) 492 

(B.C.S.C.) in which a counterclaim for damages for abuse of 

process was severed from the main action to avoid the 

plaintiff having to open its solicitor’s brief in order to 

defend itself.  In the decisions sought to be appealed, the 
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judge distinguished Starbucks on the basis that the 

circumstances in this action are different. 

[12] Counterclaims arising from and aiming at the litigation 

strategy in the main action are not common.  Nor, as the 

chambers judge noted, are they exceptional.  Whether in the 

circumstances of this case they should be tried together or 

not is an issue of sufficient merit, and of sufficient 

importance to both the practice and the action that leave 

should be granted.  In reaching this conclusion I am satisfied 

that the appeal will not unduly hinder the progress of the 

action, which has been adjourned for trial to about a year 

hence. 

[13] The appeal of the December 8, 1999 order concerning 

production of privileged documents has not been heard.  It 

would be convenient that the appeals of these two orders be 

heard at the same time as the appeal of the December 8, 1999 

order, particularly as they, too, concern issues of disclosure 

of the litigation brief.  I therefore direct that these 

appeals be heard with the appeal of the December 8, 1999 order 

and that the necessary filings be condensed to the extent 

practicable. 

[14] Goldman, Sachs & Co. also seeks leave to appeal the March 

1, 2000 order denying production of certain financial 
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documents of A.W. Sessions Ltd.  Those documents relate to 

funds held by A.W. Sessions Ltd. in its bank accounts on 

behalf of its customers. 

[15] This issue centers on paragraph 5 of the amended 

counterclaim: 

At all material times the Plaintiff was aware 
that all, or virtually all, of the money held by 
A.W. Sessions Ltd. in its accounts with the CIBC, TD 
Bank and HongKong Band was the beneficial property 
of the customers of A.W. Sessions Ltd.  The 
Plaintiff also knew or ought to have known that it 
would be ruinous to A.W. Sessions Ltd.’s business if 
monies belonging to A.W. Sessions Ltd.’s customers 
were garnished from A.W. Sessions Ltd.’s bank 
accounts at the CIBC, TD Bank, and HongKong Bank. 

 
 

[16] Of this the judge said: 

The pleas that the plaintiff "was aware" and that it 
"knew or ought to have known" may imply that the 
facts within its knowledge were true. However, their 
meaning must be ascertained from their context and, 
viewed in that light, they could be understood to 
refer to the plaintiff's belief rather than its 
knowledge of actual facts. 
 
... 

 
An important contextual factor is that A.W. 

Sessions Ltd. has amended its counterclaim to 
abandon its claim for compensatory damages. 
Accordingly, the plea in paragraph 5 must be taken 
to be an allegation of the plaintiff's belief and it 
is not necessary for A.W. Sessions Ltd. to prove 
that the monies in the accounts were in fact the 
property of its customers. It is sufficient to found 
an award of punitive damages that the plaintiff 
believed that the monies were the property of A.W. 
Sessions Ltd.'s customers and that, in that belief, 
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it attached those monies in circumstances where the 
attachment amounted to an abuse of process and could 
be found to be deserving of punishment by an award 
of punitive damages. It follows that the documents 
of which the plaintiff seeks disclosure are not 
relevant to an issue in the counterclaim of A.W. 
Sessions Ltd. and the application is dismissed. 
 
 

[17] Goldman, Sachs & Co. says the trial judge misread the 

pleading and that on a correct reading, the documents it seeks 

are relevant. 

[18] This is, in my view, a decision most properly made at the 

trial level.  The issue is one of reading the pleadings.  Here 

the case management judge, well familiar with the issues 

between the parties, has assessed these documents as not 

relevant.  I would not grant leave to appeal this conclusion. 

Conclusion 

[19] For these reasons, the application to extend time is 

granted.  The applications for leave to appeal the January 14, 

2000 order and the March 1, 2000 order as to severing the 

counterclaim are granted and the application for leave to 

appeal the March 1, 2000 order as to production of documents 

is dismissed. 

 

"The Honourable Madam Justice Saunders" 
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BROWN J.A.:

I. OVERVIEW

The appellants, Celine and Richard Pizale, owned  a partially-renovated residential property on
Lyndhurst Avenue in Toronto (the "Property”). In June 2020 the first mortgagee, Hillmount Capital Inc.
("Hillmounf), applied for an order appointing the respondent, Zeifman Partners Inc., as receiver of the
Property (the “Receiver”). Koehnen J. granted such an order on June 19, 2020 (the “Appointment
Order”).

[1]

The Receiver marketed the Property on an “as is” basis and entered into an agreement of
purchase and sale with Patricia and David Armstrong (the “Purchasers"). By orders dated January 8,
2021, Conway J. granted a sale approval and vesting order (the “Approval Order”), together with an
administration order approving the Receiver's activities, as well as increasing its borrowing authority to
$250,000.00 (the “Administration Order”).

[2]
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On January 15, 2021. the Pizales filed a notice of appeal of the Motion Judge's January 8 orders.
Two motions then ensued before the Chambers Judge.

First, the Receiver moved for orders (i) declaring that the Pizales do not have an automatic right
of appeal under ss. 193(a)-(d) of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 (the “BIA"),
and (ii) denying them leave to appeal the Approval and Administration Orders under BIA s. 193(e).

The Pizales then brought a motion for (i) a declaration that they have a right to appeal to this
court from the Approval and Administration Orders under s, 193(c), which states that an appeal lies to
the Court of Appeal “if the property involved in the appeal exceeds in value ten thousand dollars," or (ii)
alternatively, leave to appeal the orders pursuant to s. 193(e) and a stay of the Approval and
Administration Orders pending their appeal.

By order dated February 4, 2021 the Chambers Judge declared that the Pizales did not have an
automatic right of appeal and denied them leave to appeal (the “Chambers Order"). He ordered that the
sale of the Property should proceed.

The Pizales thereupon brought an urgent panel review motion pursuant to s. 7(5) of the Courts of
Justice Act, R.S.O. 1990, c. C.43 {“CJA"), to set aside the Chambers Order and, if necessary, stay the
Approval and Administration Orders.

The panel heard the motion on February 8, 2021, the day scheduled for the closing of the saie of
the Property. At the conclusion of the hearing the panel dismissed the Pizales' motion, with reasons to
follow. These are those reasons.

II. BACKGROUND

The Property and the receivership

The Pizales were in the process of renovating the Property when Hillmount, the first mortgagee,
applied for the appointment of a receiver. At the time, there were four mortgages registered against the
Property; (i) the first mortgage to Hillmount for approximately $3.35 million, later assigned to Elle
Mortgage Corporation ('‘Elle"); (ii) an $800,000 second mortgage to 1713691 Ontario Inc. and Boris
Model; (iii) a third mortgage for $569,359 to Harold Wine, Gad Caro, and Marshall Morris; and (iv) a
$325,000 fourth mortgage to Weihao Zhang. The Pizales had been in default under the first mortgage for
a number of months prior to the Receiver's appointment.

The Appointment Order authorized the Receiver to take possession of the Property, preserve,
market, and sell it. The Receiver was authorized to borrow up to $150,000 from Hillmount. Given the
significant costs required to complete the renovation of the Properly, the limited borrowing authority given
to the Receiver clearly indicated that its mandate under the Appointment Order was to sell the Property
on an "as is" basis.

[11] As described by the Motion Judge in her endorsement, the Receiver initially listed the Property for
sale at $4.8 million, which was higher than the appraisals it had obtained for a sale on an “as is” basis.
Notwithstanding numerous showings of the Property, that iisting price did not attract any offers. In mid-
September 2020, the Receiver reduced the listing price to $4.15 million. Several offers were received,
which the Receiver pursued. The Receiver entered into a Sale Agreement with the Purchasers for a
purchase price that was higher than its two "as is” appraisals and any other offers received by the
Receiver.

[3]

[4]

[5]

[6]

[7]

[8]

[9]

[10]

The decision of the Motion Judge

[12] The Receiver moved for court approval of the Sale Agreement. In its Second Report, the Receiver
stated that if the Sale Agreement was not approved, it did not believe it would be able to sell the Property
for an equal or higher price.

The Pizales opposed the Receiver’s motion. They wanted to regain possession of the Property,
complete the renovations, and sell it for an “as complete" or "as renovated" price. The second
mortgagees also opposed the sale. Elle, the assignee of the first mortgage, and the third and fourth
mortgagees opposed any sale of the Property but supported a discharge of the Receiver.
Notwithstanding those positions, no motion to discharge the Receiver was brought before the Motion
Judge.

[13]

The Motion Judge approved the Sale Agreement, concluding that the evidence showed the
proposed sale satisfied the principles set out in Royal Bank v. Soundair Corp. (1991), 1991 CanLII 2727
(ON CA), 4 O.R. (3d) 1(C.A.). She rejected the submissions made in opposition to the sale stating, at
para. 26 of her endorsement:

[14]
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It was only after the Sale Agreement was entered into that the mortgagees (after
making certain arrangements with the Respondents) joined forces to mount a
coordinated opposition to the [Approval and Vesting Order], Their reasons for doing
so are not apparent on the face of the record and consist only of a slated opposition.
The mortgagees and Respondents failed to engage in the court-authorized
receivership and sales process at any time prior to the signing of the Sale
Agreement. The Receiver, after conducting a legitimate and proper sales process,
entered into an agreement with the Purchasers, which the mortgagees and
Respondents are now seeking to have this court reject. They are seeking to prevent
the sale altogether. I have considered and weighed the interests of all parties and
find that there is no basis for this court to allow the objections of the mortgagees and
Respondents to prevent the Receiver from concluding its agreement with the
Purchasers.

[15] The Motion Judge also granted the Administration Order, which was unopposed save for the
Receiver’s fees and disbursements, for which the Receiver intended to seek approval at a later date.

The decision of the Chambers Judge

[16] The Pizales submitted to the Chambers Judge that their appeal fell within BIA s, 193(c). The
Chambers Judge noted that the Pizales accepted the jurisprudence summarized in the chambers
decision in 2403177 Ontario Inc. v. Bending Lake Iron Group Limited, 2016 ONCA 225, 347 O.A.C. 226
("Bending Lake’’),['\] that BIA s. 193(c) does not apply to orders that: are procedural in nature; do not
bring into play the value of the debtor’s property; or do not result in a loss. The Chambers Judge
concluded that the Pizales’ appeal did not fall within BIA s. 193(c) for three reasons: (i) the Pizales’
critiques of the Approval Order all related to the manner in which the Property was sold and therefore
concerned matters of procedure that did not give rise to an automatic right of appeal; (ii) the Pizales'
appeal did not bring into play the value of the Property; and (iii) the Approval Order would not result in a
loss. The Chambers Judge rejected the Pizales’ argument that an automatic right of appeal lay in respect
of the Administration Order for the same reasons he rejected the argument for the Approval Order.

[17] The Chambers Judge then concluded that the Pizales should not be granted leave to appeal
under BIA s. 193(e). He did not regard their appeal as raising an issue of general importance to the
practice in bankruptcy/insolvency matters or the administration of justice as a whole. Instead, it
attempt to relitigate a dispute between the Pizales and the receiver that will have little importance to
bankruptcy/insolvency matters beyond the parties.” Nor did the Chambers Judge view the Pizales’
appeal as pnma facie meritorious. He found the Motion Judge’s Soundair analysis to be "complete and
the grounds do not raise a serious issue to be appealed.” Finally, the Chambers Judge held that granting
leave would risk losing the sale to the Purchasers, thereby placing into question the whole integrity of the
sales process.

HI. THE STANDARD OF REVIEW

[18] On a panel review of the order of a single judge pursuant to CJA s. 7(5), the panel may interfere
with the order if the chambers judge failed to identify the applicable principles, erred in principle or
reached an unreasonable result: DeMarco v. Nicoletii, 2017 ONCA 417, at para. 3; Yaiguaje v. Chevron
Corporation. 2017 ONCA 827,138 O.R. (3d) 1, at para. 21; Struikv. Dixie Lee Food Systems Ltd., 2018
ONCA 22, at paras. 5-6.

IV. THE ISSUES RAISED BY THE REVIEW MOTION

[19] On this motion to review, the Pizales advance three main arguments to set aside the Chambers
Decision.

was an

[20] First, they contend the Chambers Judge erred by applying the legal principles concerning BIA s.
193(c) in a too restrictive or narrow way.

Second, the Pizales submit that the Chambers Judge misconstrued their arguments about why
they had an automatic right of appeal under BIA s. 193(c). They were not alleging improvident sale
improper sale process. Instead, they were alleging that the receivership was “spent” so there was no
need to liquidate the Property. In their submission, the purpose of the receivership was achieved when
Hillmount, the applicant creditor, was made whole and assigned its first mortgage to Elle. According to
the Pizales, given that assignment the Motion Judge should have given more weight to the objections to
the sale by the Pizales and remaining creditors. Instead, the Approval Order wrongfully preferred
preserving the integrity of the sales process over the substantive interests of the Pizales and their
creditor mortgagees.

[21]
or an
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[22] More specifically, the Pizales submit that the Chambers Judge erred in concluding that:

the Approval and Administration Orders were procedural in nature when the Pizales were
arguing that the orders prejudiced their substantive rights;

the Approval Order did not put the value of the Property in question. The Pizales submit that
the appraisals they filed put that value in question;

the Pizales did not retain an interest in the Property and therefore its value was not in question.
The Pizales argue that while the receivership changed the nature of their interest in the Property,
it did not extinguish it; and

(iv) the Approval Order did not result in a loss of at least $10,000. According to the Pizales, the
Chambers Judge ignored the increase in their exposure to their creditors resulting from the sale of
the Property on an “as is" rather than “as complete" basis.

[23] Finally, the Pizales submit the Chambers Judge erred in failing to grant leave to appeal as he
misconstrued the bases of the Pizales' opposition to the Approval Order and their grounds of appeal.

V. FIRST ISSUE: DID THE CHAMBERS JUDGE APPLY THE CASE LAW CONCERNING BIA s.
193(c) TOO NARROWLY?

[24] Section 193(c) of the BIA states that “an appeal lies to the Court of Appeal from any order or
decision of a judge of the court in the following cases: ... (c) if the property involved in the appeal
exceeds in value ten thousand dollars."

[25] Before the Chambers Judge, the Pizales acknowledged that BIA s. 193(c) does not apply to
certain types of orders, specifically those identified in Bending Lake. That decision observed, at para. 53,
that the case law holds that BIA s. 193(c) does not apply to orders (i) that are procedural in nature,[2] (ii)
that do not bring into play the value of the debtor’s property[3] or (Hi) do not result in a loss.[4] The last
principle derives from two Supreme Court of Canada cases, Orpen v. Roberts, 1925 CanLII 2 (SCC),
[1925] S.C.R. 364, at p. 367, and Fallis and Deacon v. United Fuel Investments Ltd., 1962 CanLII 96
(SCC), [1962] S.C.R. 771.

[26] Notwithstanding this acknowledgement, the Pizales contend that the Chambers Judge failed to
apply those principles in what they style as the less restrictive approach set out in the decision of the
Saskatchewan Court of Appeal in MNP Ltd. v. Wilkes, 2020 SKCA66, 449 D.L.R. (4th) 439 {‘Wiikes").

[27] To deal with that submission, I shall address two issues: (i) the significance, if any, of the
and “broad" interpretation labels regarding s. 193(c) found in some of the case law; and (ii) the practical
difference, if any, of the approach in Wilkes in contrast to that found in the cases summarized in Bending
Lake.

The “narrow” and “broad” interpretation dichotomy

[28] Although the Pizales rely on some appellate decisions from other provinces to advocate for a
broad interpretation of the automatic rights of appeal in BIA ss. 193(a)-(d), they ignore panel decisions of
this court that have expressly taken a narrow approach to the interpretation of those appeal rights due to
the broad automatic stay on appeal contained in BIA s. 195.[5]

[29] For example, several weeks after the Bending Lake decision, a panel of this court released
reasons in Enroute Imports Inc. (Re), 2016 ONCA 247, 35 C.B.R. (6th) 1. At issue on that appeal was an
order concerning the ability to examine a representative of the bankrupt. The panel stated, at para. 5:

The case law considering s. 193fc) from this court makes clear that, given the broad
nature of the stay imposed bv s. 195 of the BIA. the right of appeal without leave
under s. 193(c) must be narrowly construed. In addition the appeal must directly
involve property exceeding $10.000 in value: Crate Marine Saleslimited (Re), 2016
ONCA 140, Robson Estate v. Robson (2002), 2002 CanLII 53241 (ON CA), 33
C.B.R. (4th) 86 (Ont. C.A.), Business Development Bank of Canada v. Pine Tree
Resorts Inc., 2013 ONCA 282, 115 O.R. (3d) 617, and Ontaiio Wealth Management
Corporation v Sica Masonry and General Contracting Ltd., 2014 ONCA 500, 17
C.B.R. (6th) 91. (emphasis added)

[30] The panel found that the order at issue did not fall within s. 193(c) for two reasons: the entitlement
to conduct an examination was procedural in nature and did not directly involve property, and the
appellants’ argument that the motion judge erred in finding that the proposal was reasonable and made
in good faith did not put the property directly in issue. The panel also denied leave to appeal.

[31] The next year, a panel in Romspen Investment Corporation v. Courtice Auto Wreckers Limited.
2017 ONCA 301, 47 C.B.R. (6th) 1, leave to appeal refused. [2017] S.C.C.A. No. 238, followed Enroute

(i)

narrow
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Imports in holding that the right of appeal under s. 193(c) must be narrowly construed and limited to
cases where the appeal directly involves property exceeding $10,000 In value; at para. 22.

These statements by two panels of this court strike a different analytical stance than the
comments by the chambers judge in Wong v. Luu, 2013 BCCA 547, 348 B.C.A.C. 155, at para. 23, that
the right of appeal under BIA s. 193 is "broad, generous and wide-reaching." I would further note that the
decisions in Wong and Wilkes did not address the effect of the automatic stay in s, 195 on the
interpretation of ss. 193(a)-(d), a factor this court has considered significant for its interpretative
approach.

[33] That said, the recent panel decision of this court in Davidson (Re), 2021 ONCA 135, 86 C.B.R.
(6th) 1. determined that it was not necessary in that case to engage in a debate over whether BIA s.
193(c) should be given a narrow or broad interpretation: at paras. 9-10. in that case, the panel assumed
that s. 193(c) applied but dismissed the appeal on the merits.
The state of the case law

[34] When one looks past the labels of “narrow” and "broad", one discovers that a consensus appears
to exist in the case law about how to answer s. 193(c)‘s question of whether the property involved in the
appeal exceeds $10,000. As I will explain, the Pizales’ submission greatly overstates the differences
between the operative principles described in Wilkes and the case law summarized and categorized in
Bending Lake.

[32]

Wilkes held that a court’s primary task when examining whether an automatic right of appeal
exists is to answer the question raised by s. 193(c) “and determine whether the property involved in the
appeal exceeds $10,000.” Writing for the court, Jackson J.A. continued, at para. 61;

Courts have used different ways of giving meaning to s. 193(c), but it is still the
words of the statute that govern. Thus, in Fallis, by its adoption of what the Court
had said in Orpen, the test is stated as. What is the loss which the granting
refusing of the right claimed will entail? In Fogel, the Court asked what is “the value
in ]eopardy" (at para 6). In McNeil, the Chambers judge observed that “[t]he 'property
involved in the appeal’ ... may be determined by comparing the order appealed
against the remedy sought in the notice of appeal" (at para 13). In Trimor, the
Chambers judge added to the Orpen-Fallis test by stating “[t]he focus of the inquiry
under s. 193(c) is the amount of money at stake ..." (at para 10). All of these
expressions are consistent with the statutory language present in s. 193(c).

As mentioned above at para. 25, Bending Lake summarized the case law as identifying three
types of orders that do not fall within the ambit of BIA s. 193(c). The first type the case law identifies is an
order that does not result in a loss, as described in the Orpen and Fallis cases, which were the focus of
the court’s analysis in Wilkes. The need for an order to result in a loss to fall within s. 193(c) was framed
slightly differently by the Alberta Court of Appeal in Re Bearcat Exploration Ltd. (Bankrupt), 2003 ABCA
365, 339 A.R. 376, where the court stated, at para. 10, that an appeal under BIA s. 193(c) “must in
substance be about the value of the property, not just any claim related to bankruptcy." Or, as put by
panels of this court in Enroute Imports and Courtice Auto Wreckers, the appeal must “directly involve”
property exceeding $10,000 in value.

[37] Bending Lake also pointed out that the jurisprudence treated two other types of orders as falling
outside of s. 193(c); those that do not bring into play the value of the debtor’s property: and those that
are procedural in nature. Excluding those types of orders from the ambit of s. 193(c) is consistent with -
and indeed flows logically from - the loss principle articulated in the Orpen/Failis
[38] By its nature the second type of order - one that does not bring into play the value of the debtor’s
property - would not result in a loss or put property value in jeopardy. For example, it is well-established
in the BIA s. 193(c) jurisprudence that an order appointing a receiver or interim receiver usually does not
bring into play the value of the debtor’s property as it simply appoints an officer of the court to preserve
and monetize those assets subject to court approval.[6]

[39] The third type of order that the case law places outside of s. 193(c) is a procedural order, which
really is a sub-set of orders that do not bring into play the value of the debtor’s property. The case law
identifies various procedural orders of this kind: the dismissal of the bankrupt’s motion to strike out the
petition against him;[7] the conduct of an examination of the bankrupt;[8] an order declining leave to
examine the bankrupt;[9] approval of the trustee's proposed auction process;[10] directions regarding the
conduct of a trial:[11] an appeal process order;[12] an order denying a union leave to apply for

[35]

or

[36]

cases.
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certification during receivership;[13] and an order granting an adjournment.[14] In some circumstances, a
sale approval order, on analysis, may be merely procedural in nature.[15]

[40] Wilkes acknowledges that “it is solidly established in the jurisprudence that there is no right of
appeal under s. 193(c) from a question involving procedure alone”: at para. 61 (emphasis in original).
Indeed, a few months after the release of Wilkes, Jackson J.A., sitting as a chambers judge, concluded
in Re Harmon International Industries Inc., 2020 SKCA 95, 81 C.B.R, (6th) 1, that leave was required to
appeal a receiver's sale process order stating, at paras. 34-35:

Thus, what the Court has before it is an Order that authorizes a list price of $3.8
million for the Millar Avenue Building. It does not propose a sale price of $3.8 million.
All that the Order does is establish a process for the sale of the property. Any
proposed sale must still be confirmed.

At this point, the claim of loss is without any foundation at all. It is. as such, entirely
speculative. It assumes that the listing agent will not market the property to its fullest
potential or that the receiver will place an improvident sale before the Court of
Queen’s Bench to be confirmed and the Court will confirm it. It is possible that
Harmon will apply to Elson J. under s. 185(7) of the BIA or wait until it is determined
that the property is proposed to be sold for less than what Harmon believes it is
worth and place the Brunsdon Appraisal before Elson J. at that time. It is also
possible that Harmon will obtain other financing so as to permit it to buy the property
at the list price or the property will sell for an amount acceptable to Harmon. In my
view, the Order does not directly have an impact on the proprietary or monetary
interests of Harmon or crystallize any loss at this time. It concerns a matter of
procedure only. It is merely an order as to manner of sale, as was the case in

Dominion Foundry Co. (Re) (1965), 1965 CanLII 596 (MB CA), 52 DLR (2d) 79 (Man
CA). No value is in jeopardy, and no party can claim a loss as a result. In my view,
the property involved in the proposed appeal does not exceed in value $10,000 as
those words are used in s. 193(c) of the BIA. Thus, 1 conclude it was necessary for
Harmon to apply for leave to appeal. (Emphasis added.)

[41] However, Wilkes makes an additional point. Merely because the question in issue is procedural
does not necessarily mean there is not property value involved in the appeal that exceeds $10,000.
Section 193(c) requires a court to analyze the economic effect of the order sought to be appealed: at
paras. 62-63.

[42] I agree. What Is required in any consideration of whether the appeal of an order falls within BIA s.
193(c) is a critical examination of the effect of the order sought to be appealed. Such an examination
requires scrutinizing the grounds of appeal that are advanced in respect of the order made below, the
reasons the lower court gave for the order, and the record that was before it. The inquiry into the effect of
the order under appeal therefore is a fact-specific one; it is also an evidence-based inquiry, which
involves more than merely accepting any bald allegations asserted in a notice of appeal: Bending Lake,
at para. 64. Wilkes concurs on this point, holding, at para. 64, that the loss claimed must be “sufficiently
grounded in the evidence to the satisfaction of the Court determining whether there is a right of appeal,"
a point repeated in the subsequent chambers decision in Re Harmon International Industries, at para. 32.

[43] While the amendment of the BIA in 1992 to include Part XI dealing with “Secured Creditors and
Receivers" increased the practical need for the timely ad]udication of appeals launched from orders
made under the Act, an approach to the application of s. 193(c) that requires a fact-specific, evidence-
based critical scrutiny of the effect of the order sought to be appealed should foster the remedial
objectives of Canada’s insolvency statutes to provide for “timely, efficient and impartial resolution of a
debtor’s insolvency”: 9354-9186 Quebec Inc. v. Callidus Capital'Corp., 2020 SCC 10, 444 D.L.R. (4th)
373, at para. 40 (emphasis added.)

[44] There will be cases where the effect of an order sought to be appealed is such that an appeal lies
as of right under BIA s. 193(c) but the respondent takes the view that the appeal is without merit or the
automatic stay under BIA s. 195 would cause undue delay or prejudice in the bankruptcy proceeding. In
such cases, it is open to the respondent to move to cancel the automatic stay. A motion to cancel the
stay prompts a judicial assessment of the merits of the appeal, the appellant’s litigation conduct, and the
relative prejudice that cancelling or maintaining the stay would have on interested persons and the
interests of justice generally: Royal Bank of Canada v. Bodanis, 2020 ONCA 185, 78 C.B.R. (6th) 165
(Chambers), at paras. 11-14; After Eight Interiors Inc. v. Glenwood Homes Inc., 2006 ABCA 121, 391
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A.R. 202 (Chambers), at para. 6; Pelletier (Re). 2020 ABCA 450, 86 C.B.R. (61h) 108 (Chambers), at
para. 45.
Conclusion

[45] The Pizales’ contention that the Chambers Judge erred by applying too restrictive an approach to
s. 193(c) is based on a dichotomy in the case law that is more illusory than real, more semantic than
substantive. While the cases under s. 193(c) have explained the interpretative task using differing
language (as is to be expected in a body of jurisprudence under a national statute), at their core the
cases share common ground in attempting to discern the operative effect of the order sought to be
appealed: does the order result in a loss or gain, or put in jeopardy value of property, in excess of
$10,000?

The Chambers Judge identified the applicable legal principles. I see no basis to interfere with his
decision on that ground.

SECOND ISSUE: DID THE CHAMBERS JUDGE MISAPPREHEND THE PIZALES' KEY
ARGUMENTS?

I shall now consider the Pizales’ submission that the Chambers Judge misapprehended the key
elements of their arguments. The Pizales advance two main arguments:

(i) The Chambers Judge erred in holding that as a result of the Approval Order they had not suffered
a loss of greater than $10,000; and

The Chambers Judge misapprehended their principal ground of appeal, which is not based on
allegations of an improvident sale or improper sale process but rather based on a failure of the
Motion Judge to properly weigh the interests of the creditors and debtor, favouring process in so
doing. As part of this submission the Pizales contend that the receivership was ‘'spent" upon
Hiilmount’s assignment of its first mortgage to Elle, which meant that there was no need for a sale
of the Property.

[46]

VI.

[47]

(ii)

The “loss" argument

[48] The Pizales are not arguing that since the Property is worth more than $10,000, a “loss" of greater
than that amount is established for purposes of BIA s. 193(c). Instead, they submit that appraisals
showed they had equity in the Property greater than $10,000 when the Property was valued on an “as
complete" basis. The Receiver's sale jeopardized that equity and approval of the sale would increase
their liability exposure to their mortgagees as compared to a sale on an "as complete" basis. As they
submitted in their factums: the Approval Order entails a loss of their rights to retain the Property as its
value increases and sell it when the renovations are complete if they so choose (Jan. 19 factum, para.
53): what they want to do is retain ownership of the Property (Jan. 25 factum, para. 7).

[49] The Chambers Judge understood the Pizales' argument. At para. 26 of his reasons he wrote: “As
I understand this argument, if the renovations were completed, they could achieve a higher price for the
home and the gap between what the receiver is selling the house for and what could be obtained if the
Pizales were permitted to finish the renovation would represent the loss." He rejected the submission that
the Approval Order would result in a loss to the Pizales, concluding that the "motion judge made strong
findings that the receiver did not act improvidently."

[50] I do not regard the Chambers Judge's conclusion as one based on an error in principle or an
unreasonable result.

[51] Central to the Pizales' submission is their assertion that selling the Property in a renovated state
would fetch a higher sales price. The evidence before the Motion Judge and Chambers Judge strongly
indicated that such would be the case. But, for the purposes of a s. 193(c) analysis, that is neither here
nor there. That is because the parameters of the Receiver's sale were set, for all practical commercial
purposes, by the terms of the Appointment Order made earlier on June 19, 2020.

[52] The Appointment Order was made when the Property was in an unfinished state and a significant
expenditure of funds would be required to complete the renovations. The Appointment Order authorized
the Receiver to take possession of the Property and market it for sale. It did not authorize the Receiver to
complete the renovations the Pizales had started to make. Indeed, para. 19 of the Appointment Order
limited the Receiver’s authority to borrow from Hiilmount to $150,000, an amount that would not come
close to completing the needed renovations.

[53] The Appointment Order had the effect of authorizing a process to market the Property on an "as
is” basis or, as put by the Receiver in one of its factums, the Appointment Order "contemplated a
liquidation process, not a renovation process." That order, not the Approval Order, put in jeopardy any
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difference in value between the sale of the Property on an "as complete" and "as is” basis. Accordingly,
the Approval Order did not result in any loss beyond that already worked by the Appointment Order's
authorization of the Receiver to market the Property on an “as is" basis. Put another way, the Pizales'
appeal of the Approval Order seeks to unwind the economic effect of the Appointment Order, which the
Pizales did not appeal.

[54] The Pizales advance a supplementary argument, contending that even on an "as is” sale basis
the Approval Order resulted in a loss to them because the price fetched by the Receiver was less than
one of their “as is" appraisals. They argue that the Chambers Judge exacerbated the Motion Judge’s
error in finding that none of the Pizales' appraisals considered the Property on an “as is" basis.

[55] I am not persuaded by this submission. After the Receiver had entered into the Sale Agreement
and moved for approval, the Pizales filed two appraisals of the Property:

(I) a December 30. 2020 appraisal by Heather Markoff, which valued the Property on an "as
complete” basis at $6.9 million. The report recorded the land value “as if vacant” at $5 million and
estimated the Property's “as is” market value at $5,955 million, although the author stated that she
was unable to locate current sales activity in a partially complete state of construction at time of
sale; and

(ii) a January 4, 2021 Colliers appraisal, which estimated the “as complete" value of the Property at
$6,075 million.

[56] The Pizales also had obtained a June 2020 appraisal from TM Appraisers Inc., which opined that
the fair market value of the Property on an “as if complete" basis was $7.5 million. It listed the land value
“as if vacant” at $5 million “by extraction" and contained an “As Is" Addendum that estimated the "as is”
value at $6,525 million. According to the Receiver, this appraisal was before Koehnen J. in redacted form
but not produced in response to the Sale Agreement.

[57] Although the Motion Judge referred in her reasons to the December 2020 and January 2021
appraisals, she did not make express reference to the “as is” value found in the December 2020
appraisal. I do not view her failure to do so as amounting to an error that somehow brings the “as is”
value of the Property into question. As the Motion Judge noted in her reasons: the Receiver listed the
Property at $4.8 million, a price higher than the appraisals it had received: 23 showings elicited no offers;
the Receiver lowered the listing price, which resulted in its receipt and negotiation of a number of offers
but no deal; and, finally the Receiver accepted the early November 2020 offer from the Purchasers,
which was higher than its two appraisals and any other offer received. Against those efforts by the
Receiver, and the absence of any alternative transaction presented by the Pizales or their creditors, the
fact that the Purchaser’s offer was lower than the “as is" appraisals received by the Pizales spoke loudly
to the reality of the existing market for the partially completed Property: Pricewaterhousecoopers Inc. v.
1905393 Alberta Ltd, 2019 ABCA 433, 98 Alta. L.R. (6th) 1, at para. 15. In those circumstances, it is no
surprise that the Motion Judge did not treat the “as is” estimate as a relevant indicator of market
conditions.

[58] Accordingly, I am not persuaded that the Chambers Judge erred in concluding that the Approval
Order did not result in a loss greater than $10,000 and, as a result, the Pizales' appeal did not fall within
BIAS. 193(c).

The “spent” receivership argument

[59] Although that is sufficient to dispose of the Pizales' panel review motion, I wish briefly to address
the Pizales' submission that when Hillmount assigned its first mortgage to Elle, it was "made whole".
They argue that with the original applicant creditor no longer part of the receivership and the remaining
mortgagees opposed to the sale, the receivership was "spent," with the result that there was no need for
the Property's sale.

[60] The Motion Judge's reasons provide a complete answer to that submission. The Motion Judge
spent considerable time in her reasons considering and weighing the interests of the various parties: at
paras. 18-26. She wrote that:

(i) The reasons for the mortgagees opposing the sale were not apparent on the face of the record;
(ii) The mortgagees and Pizales failed to engage in the court-authorized receivership and sales

process at any time prior to the signing of the Sale Agreement;
(iii) The Receiver conducted a legitimate and proper sales process: and, significantly,
(iv) The mortgagees and Pizales did not put on the table any alternative transaction or bring a motion

to discharge the Receiver.
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On the last point, in its December 1, 2020 Acknowledgement in favour of the Receiver and
Hillmount, Elle specifically acknowledged that it understood “(i) the Receivership is not at an end by
virtue of the undersigned accepting the Assignment; and (ii) until terminated by Court order, the
Receivership remains in full force and effect."

[62] In light of those circumstances, the Motion Judge’s conclusion that, having weighed the interests
of all parties there was no basis to allow their objections to prevent the Receiver from concluding the
agreement, was a reasonable one.

VII. THIRD ISSUE: DID THE CHAMBERS JUDGE ERR IN FAILING TO GRANT LEAVE TO APPEAL
PURSUANT TO BIA s. 193(e)?

[63] In seeking to set aside the Chambers Judge's refusal to grant leave to appeal the Approval Order
pursuant to BIA s. 193(e), the Pizales largely repeat the arguments they make in respect of s. 193(c). I
have already dealt with those arguments. I would only add that the Chambers Judge, applying the well-
known test for granting leave to appeal set out in Business Development Bank of Canada v. Pine Tree
Resor^s[^6] and the deference appropriate to the discretionary decision of the Motion Judge,[17]
concluded that the Pizales’ appeal would have little importance to bankruptcy/insolvency matters beyond
the parties, did not raise a serious issue for appeal, and would hinder the receivership and risk losing the
sale to the Purchasers. Those conclusions were reasonable ones, anchored as they were in the record. I
see no basis to interfere with the Chambers Judge's refusal to grant the Pizales leave to appeal.
VIII. FOURTH ISSUE: THE ADMINISTRATION ORDER

[64] The Administration Order approved the Receiver's activities described in its Second Report and
First Supplement to the Second Report and increased the Receiver’s borrowing authority from $150,000
to $250,000. Before the Motion Judge, the Pizales did not oppose the issuance of the Administration
Order.

[61]

[65] The Pizales sought to appeal, or seek leave to appeal, the Administration Order. Before the
Chambers Judge they made two arguments: (i) the Administration Order is inextricably linked to the
issues regarding the Approval Order, so that if they had a right to appeal the Approval Order or were
granted leave to do so, they were entitled to appeal the Administration Order; and (ii) the Administration
Order creates a “loss” as it authorizes the Receiver to borrow a further $100,000.

In its Second Report dated December 4. 2020, the Receiver stated that any additional amounts
borrowed would be applied to the Receiver’s existing fees and any future fees or expenses leading up to
the closing of the sale. Accordingly, the purpose of the further borrowing approved by the Administration
Order is to enable the Receiver to complete its efforts to sell the Property on an “as is" basis. The
increased borrowing power is ancillary to the exercise of the Receiver's powers under the Appointment
Order and does not result in any further jeopardy of value than that worked by the Appointment Order.
Accordingly, for purposes of the s. 193(c) analysis, the operative effect of the Administration Order is. as
the Pizales describe, inextricably linked with the effect of the Approval Order, which the Chambers Judge
correctly found did not fall within s. 193(c).

[67] The Chambers Judge dismissed the Pizales’ motion in respect of the Administration Order for the
reasons supporting his dismissal of their motion regarding the Approval Order. That was a reasonable
conclusion for him to reach on the record. I see no basis to interfere with it.

IX. DISPOSITION

[68] For the reasons set out above, I would dismiss the Pizales' panel review motion.

[69] If the parties are unable to agree on the costs of the motion, any party seeking costs of the motion
may deliver brief written cost submissions of up to five pages in length within 10 days of the release of
the reasons. Any party against whom costs are sought may deliver brief responding cost submissions
within 5 days thereafter.

Released: May 28. 2021 “G.R.S."

[66]

“David Brown J.A.”

“I agree. G.R. Strathy C.J.O.
"I agree. B.W. Miller J.A."

[1] Application for leave to appeal under BIA s. 193(e) dismissed: 2016 ONCA 485, 37 C.B.R. (6th) 173.
[2] Re Dominion Foundry Co.. (1965) 1965 CanLli 596 (MB CA), 52 D.L.R. (2d) 79 (Man. C.A.);
Alternative Fuel Systems Inc. v. EDO (Canada) Ltd. (Trustee of). 1997 ABCA 273, 48 C.B.R. (3d) 171
(Chambers).
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[3] Business Development Bank of Canada v. Pine Tree Resorts Inc., 2013 ONCA 282, 115 O.R. (3d)
617 (Chambers), at para. 17.
[4] Trimor Mortgage Investment Corporation v. Fox, 2015 ABCA 44, 26 Alta. L.R. (6th) 291 (Chambers).
(5] Section 195 states, in part, that “all proceedings under an order or judgment appealed from shall be
stayed until the appeal is disposed of, but the Court of Appeal or a judge thereof may vary or cancel the
stay ... if it appears that the appeal is not being prosecuted diligently, or for such other reason as the
Court of appeal or a judge thereof may deem proper."
[6] Simonelli v. Mackin, 2003 ABCA 47, 320 A.R. 330 (Chambers), at paras. 18-20; Re Bearcat
Exploration Ltd., at para. 10; Business Development Bank of Canada v. Pine Tree Resorts, at para. 17;
7451190 Manitoba Ltd. v. CWB Maxium Financial Inc. et al., 2019 MBCA 95 (Chambers), at para. 18;
Buduchnist Credit Union Limited v. 2321197 Ontario Inc., 2019 ONCA 588, 72 C.B.R. (6th) 245, at para.
12; CWB Maxium Financial Inc. v. 2026998 Alberta Ltd., 2020 ABCA 118 (Chambers), at paras. 1-2.
[7] Simonelli, at paras. 26-27.
[8] Enroute Imports Inc. (Re), at para. 6.
[9] Davidson (Re), at para. 6.
[10] IceGen Inc. (Re), 2016 ONCA 902, 42 C.B.R. (6th) 183 (Chambers), at para. 3, leave to appeal
under s. 193(e) dismissed, 2016 ONCA 907, 42 C.B.R. (6th) 175.
[11] 2003945 Alberta Ltd. v. 1951584 Ontario Inc., 2018 ABCA 48, 57 C.B.R. (6th) 272 (Chambers), at
para. 21.
[12] Sangha v. Bhamrah, 2017 BCCA 434, 6 B.C.L.R. (6th) 1, at paras. 9-12.
[13] Courtice Auto Wreckers, al para. 22.
[14] ATB Financial v. Coredent Partnership, 2020 ABCA 83, 77 C.B.R. (6th) 190 (Chambers), at para. 6.
[15] Athabasca Workforce Solutions Inc. v. Greenfire Oil & Gas Ltd., 2021 ABCA 66, 87 C.B.R. (6th) 26
(Chambers), at para. 14.
[16] The test set out in Pine Tree Resorts was adopted by a panel of this court in Impact Tool & Mould
Inc. V. Impact Tool & Mould Inc. Estate, 2013 ONCA 697, at para. 3.
[17] Reciprocal Opportunities Incorporated v. Sikh Lehar International Organization, 2018 ONCA 713,
426 D.L.R. (4th) 273, where this court stated, at para. 54, that “an appeal court will interfere only where
the judge considering the receiver’s motion for approval of a sale has erred in law, seriously
misapprehended the evidence, exercised his or her discretion based upon irrelevant or erroneous
considerations, or failed to give any or sufficient weight to relevant considerations."
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These reasons resolve three applications made under s. 193 of the Bankruptcy and Insolvency Act, RSC

1985, c B-3 [BIA], and the Bankruptcy and Insolvency General Rules, CRC, c 368 [the Genera! Rules]. The

applications play out in the context of the insolvency of a corporation, King Edward Apartments Inc. [KEAl]. At the

core of the dispute is the sale of two lawsuits commenced by KEAI [KEAI Lawsuits] to KEAI's principal secured

creditor, Atrium Mortgage Investment Corporation [Atrium],

In November of 2016, Atrium applied in the Court of Queen’s Bench Chambers under s. 243(1) of the

BIA, and related provincial statutes, to have MNP Ltd. appointed the receiver of KEAI. Atrium then bought KEAI’s

principal assets, not including the KEAI Lawsuits, by means of a credit bid, leaving a substantial continuing liability.

In December of 2018, the receiver applied for an order approving the sale of the KEAI Lawsuits for 5200,000 to
Atrium.

[1]

[2]

Cameron Wilkes, Hee Jung Koh, Allan Hall, and Bonnie Hall [Wilkes Group] are some of the

shareholders of KEAI and some of the guarantors of its remaining debt to Atrium. The Wilkes Group values the

lawsuits at in excess of $10,000,000 and opposes the receiver’s sale of the lawsuits to Atrium. In addition to asserting
that the KEAI Lawsuits are worth much more than $200,000, they allege that Atrium bought the KEAI Lawsuits with

the intention of compromising them, which will leave the Wilkes Group with no ability to reduce their liability to

Atrium under their personal guarantees. They also assert that allowing Atrium to buy the lawsuits has the potential to

result in Atrium receiving a windfall.

On April 16, 2019, a judge of the Court of Queen’s Bench sitting in Chambers approved the sale of the

KEAI Lawsuits to Atrium for $200,000 (Atrium Mortgage Investment Corporation v King Edward Apartments Inc.

(16 April 2019) Regina, QBG 2905 of 2016 (QB) [Chambers Decision]). On May 15, 2019, the Wilkes Group filed a

notice of appeal of the Chambers Decision. By filing on that date, the Wilkes Group missed the appeal window.

Rule 31(1) of the General Rules requires all appeals and applications for leave to appeal under s. 193 of the BIA to be

brought within ten days.

[3]

[4]

The receiver then applied to strike the notice of appeal on the basis not only that it was out of time, but on

the primary basis that the Wilkes Group did not have a right of appeal, and, as leave had not been sought, they should
not be granted the double indulgence of being granted leave to appeal and leave to do so beyond the time period
stipulated in the General Rules.

The receiver's application to strike resulted in the Wilkes Group applying for a determination that they
had an appeal as of right. But, if they did not have a right of appeal, they asked that leave to appeal be granted to

them. In any event, they sought an order extending the time to appeal under the General Rules to the date the notice of

appeal was actually filed.

[5]

16]

For the reasons that follow, I have concluded that the Wilkes Group have an appeal as of right under

s. 193(c) of the BIA, which means they did not need to seek leave to appeal and the receiver’s application to strike
must be dismissed. I have also concluded that their application to extend the time to appeal should be granted.

Primarj' Provisions of the BIA and the General Rules

[7]

II.

The primary provisions under consideration in this appeal are the definition of property in s. 2 and s. 193[8]
of the BIA:

Definitions

2 In this Act,...
Definitions ct interpretation

2 Les definitions qui suivent s’appliquent a la presen
loi. ...

bien Bien dc toute nature, qu’il soil situc au Canac

ou aillcurs. Sont compris parmi les biens les biei

personnels et reels, en droit ou en equity, les sommi

d’argent, marchandises, choscs non possessoires

terres, ainsi que les obligations, servitudes et tou

espcce dc domaines, d’interets ou dc profits, presen

ou futurs, acquis ou eventuels, sur des biens, ou e

provenant ou s’y rattachant. (property)

property means any type of property, whether

situated in Canada or elsewhere, and includes money,

goods, things in action, land and every description of

property, whether real or personal, legal or equitable,

as well as obligations, easements and every

description of estate, interest and profit, present or

future, vested or contingent, in, arising out of or

incident to property; (bien)

Appeals

Court of Appeal

193 Unless otherwise expressly provided, an appeal

lies to the Court of Appeal from any order or decision

of a judge of the court in the following cases:

Appels

Cour d’appel

193 Sauf disposition expressement contraire, appel e

recevable a la Cour d’appel dc toute ordonnance c

decision d’un juge du tribunal dans les cas suivants :
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(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other

cases of a similar nature in the bankruptcy

proceedings;

(c) if the pronertv involved in the appeal exceeds in
value ten thousand dollars:

(d) from the grant of or refusal to grant a discharge if

the aggregate unpaid claims of creditors exceed five
hundred dollars; and

(e) in any other case by leave of a judge of the Court

of Appeal.

a) le point en litige conceme des droits futurs;

b) I’ordonnance ou la decision influe:
vraisemblablement sur d’autres causes de natu'

semblable cn matiere de failHte;

c) les biens cn question dans I’appel dcnassenl c
valeur la somme dc dix mille dollars:

d) la liberation cst accordee ou refusie, lorsque

totalite des reclamations non acquittecs d<

crcanciers depasse cinq cents dollars;

e) dans tout autre cas, avec la permission d’un juj

de la Cour d’appel.

LR (1985), ch B-3, art 193 1992, ch 27, art 6

(Emphasis addci

RS, 1985, c B-3, s 193 1992, c 27, s 68.

(Emphasis added)

[9] The applicable provisions from the General Rules arc as follows;

Appeal to Court of Appeal

31(1) An appeal to a court of appeal referred to in

subsection 183(2) of the Act must be made by filing a

notice of appeal at the office of the registrar of the

court appealed from, within 10 days after the day of the

order or decision appealed from, or within such further

time as a judge of the court of appeal stipulates.

Appels devant la cour d’appcl

31(1) Un appci est forme devant unc cour d’appel vise

au paragraphe 183(2) de la Loi par le depot d’un av

d’appel au bureau du registraire du tribunal ayant renc

I’ordonnance ou la decision portcc cn appci, dans li
10 jours qui suivent le jour de I’ordonnancc ou de

decision, ou dans tel autre delai fixe par un juge de
cour d’appel.

(2) If an appeal is brought under paragraph 193(c) of

the Act, the notice of appeal must include the

application for leave to appeal.

(2) En cas d’application de Falinea 193e) dc la Lc

I’avis d’appcl est accompagne de la demanc

d’autorisation d’appel.

DORS/98-240, art lDORS/2007-61, art 63(;SOR/98-240, s 1 SOR/2007-61, s 63(E)

III. Background

In 2012, the Wilkes Group, along with others, formed KEAI for the purposes of pursuing the development
of a five-building multi-family residential complex on land in Regina [Development]. The cost of the Development
was estimated to be $18,000,000. The shareholders of KEAI invested $3,235,000. KEAI obtained financing for the
balance of the cost from Atrium in the amount of $12,800,000 [the Loan]. In addition to the usual mortgages granted
to Atrium, the Wilkes Group executed joint and several personal guarantees of the Loan.

According to the affidavit evidence of the Wilkes Group, the general contractor, Cormode & Dickson
Construction (Southern SK) Ltd. [general contractor], after having been advanced approximately $11,000,000, failed
to pay a significant subcontractor, placing the Development in jeopardy. On July 14, 2016, KEAI issued a claim
against Cormode & Dickson Construction (1983) Ltd., the parent company of the general contractor. On November 9,
2016, KEAI issued a second claim against the general contractor and two of its principals. These are the two lawsuits
previously referred to in the introduction using the term the “KEAI Lawsuits”. These lawsuits claim, inler alia,
damages for breach of contract, negligence and breach of trust plus an accounting of all funds received by the general
contractor. The losses to KEAI are described in detail in the lawsuits, but the exact amount of the loss is not stated.

Meanwhile, on September 1, 2016, KEAI defaulted on its obligations to Atrium under the Loan. On
October 6, 2016, Atrium formally demanded payment of the Loan from KEAI.

On November 25, 2016, Atrium applied in the Court of Queen’s Bench Chambers for the appointment of
MNP Ltd. as the receiver of the assets of KEAI. At that time, KEAI owed $11,958,129.52 to Atrium. The application
was granted.

[10]

[11]

[12]

[13]

[14] The following chronology recounts the progression of the receivership as it relates particularly to the KEAI
Lawsuits:

Date Action

July 19, 2017 Order granted in the Court of Queen’s Bench Chambers authorizing the receiver to borrow

up to $8,800,000 for the purposes of the receivership, including the completion of the
Development. The receiver borrowed this amount from Atrium.
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ActionDate

Order granted in the Court of Queen’s Bench Chambers approving the sale of the

Development to Atrium for a credit bid of$14,500,000.

Atrium served a statement of claim in QB 2495 of 2018 on the guarantors of ICEAI’s debt

seeking recovery of $7,102,768.39 as of November 9, 2018, with interest at 8.50%

compounded monthly [Guarantee Lawsuit] being the amount remaining from the Loan

plus interest.

Atrium offered to buy the KEAI Lawsuits from the receiver for $200,000, which amount

would be set off against the balance owing from KEAI to the receiver. Atrium reserved

the right to enter into a competitive bidding process, if a greater offer were received.

The receiver sent Atrium’s proposal to buy the KEAI Lawsuits to all parties on the service

list in the receivership proceedings. The receiver invited all parties on the service list to

submit a superior cash offer to purchase the KEAI Lawsuits on or before February 21,

2019. No bids were forthcoming.

The receiver applied in the Court of Queen’s Bench Chambers for an order approving the
sale of the KEAI Lawsuits to Atrium for $200,000. The Wilkes Group opposed the sale.

October of 2018

November 23, 2018

December 19,2018

February 7,2019

March 22, 2019

As 1 have indicated, on April 16, 2019, the Chambers judge approved the sale of the KEAI Lawsuits to

Atrium for $200,000. The Wilkes Group appealed, resulting in the cross-applications described in the introduction to
these reasons.

[15]

IV. Issues

(16] The cross-applications before the Court result in the following issues:

Does the Wilkes Group have an appeal as of right under s. 193 of the BiAl

If no, should the Wilkes Group be granted leave to appeal under s. 193(e) of the BIAl

If the answer to either of the above questions is yes, should leave be granted to allow the Wilkes

Group to late file?

(a)

(b)

(c)

V. The Right of Appeal Under s. 193

The receiver’s position is that the Wilkes Group was required to obtain leave to appeal under s. 193(e)
because none of the other categories contained in s. 193(a) through s. 193(d) of the BIA apply. As to the application of
s. 193(c) to this case, the receiver asserts that the law has changed. Whereas at one time s. 193(c) may have been

given a wide and liberal interpretation, the receiver submits that it now must be construed narrowly. In support of its
position, the receiver relies on, inter alia. Alternative Fuel Systems Inc v Edo (Canada) Ltd. (Trustee of), 1997 ABCA

273 (CanLII) [Alternative Fuel], and 2403177 Ontario Inc. v Bending Lake Iron Group Limited, 2016 ONCA 225 at

para 45, 396 DLR (4th) 635 [Bending Lake]. The position of the Wilkes Group is that they have an appeal as of right

under s. 193, such that they arc not required to obtain leave to appeal. They do not seriously assert a right of appeal

under any of the other clauses of s. 193 other than s. 193(c) — “the property involved in the appeal exceeds in value ten

thousand dollars’’. In support of its position, the Wilkes Group relics on Trimor Mortgage Investment Corporation v
Fox, 2015 ABCA 44, 26 Alta LR (6th) 291 (in Chambers) [Trimor], and the decisions referred to therein,

Unhindered by prior case law, and applying the principles of statutory interpretation, I would conclude that

Parliament signaled a right of appeal under s. 193(c) that eliminates only a narrow class of cases from appellate
review. Indeed, that is the approach that has been taken by this Court in the few cases from this jurisdiction: Saskatoon

Sound City Ltd. (Bankrupt). Re (1989), 1989 CanLII 5136 (SK CA), 80 Sask R 226 (CA) at para 1, and Rocky

Meadows Transport Ltd. v Double D Construction Ltd. (1999), 1999 CanLII 12257 (SK CA), 177 Sask R 264 (CA) at

para 5. Sec also WongvLuu, 2013 BCCA 547, [2014]  4 WWR 504 (in Chambers), where the judge made these obiter
comments regarding the breadth of s. 193(c): “The right of appeal under the Banb-uptcy and Insolvency Act is broad,

generous and wide-reaching. A right of appeal exists, for example, in respect of any matter if the property in question

has a value greater than $ 10,000. This can hardly be thought of as a limited right of appeal; to the contrary, the bar is

set low indeed’’ (at para 23).

(17]

[18]

That said, in recent times in particular, there has arisen a large body of case law regarding not only
s. 193(c) but the interpretation of s. 193 generally. By way of a broad overview of this case law, there has been a

steady narrowing of two of the separate categories of rights of appeal in s. 193. For example, since Elias v Hutchinson
(1981), 1981 ABCA 31 (CanLII), 121 DLR (3d) 95 (Alta CA), there have been few cases grounding a right of appeal

in future rights under s. 193(a). On this point, see Kenneth David Kraft and Ethan Chang, The Judge Got It Wrong? A
Look at the Appeal Provisions of the BIA, (2016) Ann Rev Insolv Law 15 at 615-642 (WL). According to these

[19]
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authors, the “only matter that appears unquestionably to be a ‘future right’ is the grant, or refusal to grant, of a

bankruptcy order”.

Similarly, the phrase “if the order or decision is likely to affect other cases of a similar nature in the

bankruptcy proceedings” in s. 193(b) is now confined to similar cases in the context of the specific bankruptcy before

the court: Camirand Ltee c Gagnon (1924), 5 CBR 518 (Que CA), see also Norbourg Asset Management Inc., Re,

2006 QCCA 752 at paras 9-11, 33 CBR (5th) 144. Only s. 193(d) is interpreted precisely according to its terms,
which provides a right of appeal “from the grant of or refusal to grant a dischaige if the aggregate unpaid claims of
creditors exceed five hundred dollars”.

The overarching issue presented by the applications before the Court is how s. 193(c) should be

interpreted; and, in point of fact, whether it should be interpreted in a like manner to s. 193(a) and s. 193(b) so as to

narrow access to the appeal court when a decision is made under the BIA. On this issue, the jurisprudence reveals two

approaches as to how s. 193(c) might be interpreted.

[20]

[21]

A. Two approaches to interpretation

Orpen-Fallis line of authority

The Wilkes Group relics on a line of authority stemming from Orpen v Roberts, [1925] 1 SCR 364
[Orpen]. In Orpen, on a preliminary motion, the Registrar of the Supreme Court of Canada had been called upon to
interpret s. 39 of The Supreme Court Act, SC 1906, c 139, as amended hy An Act to amend the Supreme Court Act, SC
1920, c. 32, to read as follows:

Restrictions.

39. Except as otherwise provided by sections thirty-seven and forty-three, notwithstanding anything in this
Act contained, no appeal shall lie to the Supreme Court from a judgment rendered in any provincial court
in any proceeding unless, —

Value over S2,000.

(a) the amount or value of the matter in controversy in the anneal exceeds the sum of two thousand

dollars: or.

1.

[22]

Special leave.

(b) special leave to appeal is obtained as hereinafter special provided.

RS c 139, ss 46, 48 and 49 in part.

(Emphasis added)

In applying this provision to determine whether the Court would have jurisdiction over an appeal from a
quia timet action, the Registrar held that “in all quia timet actions relief can be given in this court, although the
damages have not yet been incurred, if in consequence of the judgment in appeal they would amount to more than
S2,000” (Orpen at 367). The reported decision records the words of the Court dismissing the appeal from the
Registrar’s decision (at 367):

An appeal taken from the order made by the registrar was dismissed. The court said the subject matter of
the appeal is the right of the respondent to build on the street line on Carlton street in the city of Toronto.

“The amount or value of the matter in controversy” (section 40) is the loss which the granting or refusal of

that right would entail. The evidence sufficiently shows that the loss - and therefore the amount or value in
controversy - exceeds $2,000.

[23]

(Emphasis added)

A long line of authority maintained the Orpen interpretation of The Supreme Court Act, as long as that
Court’s jurisdiction depended on a monetary limit, and has influenced the interpretation of similar statutes. Fallis v
United Fuel Investments Limited, 1962 CanLII 96 (SCC), [1962] SCR 771 [Fallis], is the leading exemplar of this
line.

[24]

[25] \n Fallis, the Supreme Court of Canada was interpreting s. 108 of the Winding-up Act, RSC 1952, c 296,
which provided access to the Supreme Court of Canada in these terms:

Appeal to Supreme Court of Canada

108. An appeal, if the amount involved therein exceeds two thousand dollars, lies by leave of a judge of the
Supreme Court of Canada to that Court from the highest court of final resort in or for the province or
territory in which the proceeding originated.

On an application to quash an order granting leave to appeal to the Court under s. 108, Cartwright J. for the
Court held that the “test to be applied in determining whether there is an amount involved in the proposed appeal
exceeding $2000 is that set out in the judgment of this Court in Orpen ...” (at 774), i.e., what is the loss which the

[26]

5/17

163



granting or refusal of that right would entail. It was accepted in FalHs that if the winding-up order were maintained
the holders of the class “B” preferred shares would receive no more than $30 per share. In response to this evidence,
the appellant, Mr. Fallis, had filed an affidavit “shewing that he is the owner of more than 1200 of the Class ‘B’

Preference shares and expressing the opinion that but for the order winding-up the company the market priec of the
Class ‘B’ shares would now exceed $80 per share” (at 773-774). With no contradiction of this evidence, and applying
the Orpen test to those facts, the Supreme Court held that the appeal did involve more than $2,000 so as to bring it
within the jurisdiction of the Court as fixed by s. 108.

All of the decisions that grant or refuse leave by focussing on the value of the property involved in the
appeal as those words arc used in s. 193(c) of the BIA, as opposed to some other question, arc applications of the
Orpen-Fallis test, A good example of the application of the Orpen-Fallis line of cases by provincial appeal courts
determining jurisdiction under s. 193(c) is McNeill v Roe. Hoops & Wong (1996), 1996 CanLII 2397 (BC CA), 71
BCAC 213 (CA) [McNeill], which the Chambers judge aptly summarizes in Galaxy Sports Inc. v Abakhan &
Associates Inc. (2003), 2003 BCCA 322 (CanLII), 183 BCAC 192 (CA) [Galaxy], as follows:

[12] ... Finch J.A, (as he then was) [in McNeill] made the following helpful comments on behalf of the
Court:

[27]

[11] An appeal lies as of right under s. 193(c) if the property involved in the appeal exceeds
in value ten thousand dollars”. In Fallis et al.  u United Fuel Investments Ltd. (1962), 1962
CanLII 96 (SCC), 4 C.B.R, (N.S.) 209, the Supreme Court of Canada considered the meaning
of the words “amount involved” where they appeared in s. 108 of the Winding-up Act, R.S.C.
1952, c. 296. The court adopted the test enunciated in Orpen v. Roberts, 1925 CanLII 2 (SCC),
[1925] S.e.R. 364, [1925] 1 D.L.R. 1101, namely that: “The amount or value of the matter in

controversy, ... is the loss which the granting or refusal of that right would entail” {Fallis at
211). In a comment following the report of this case in the Canadian Bankruptcy Reports, it
was said that the meaning of “amount involved" in the Windinf-up An was substantially the
same as the meaning of “property involved” in the Bankruptcy Act. That interpretation has been
adopted by Mr. Justice Hollinrakc in Ng v. Ng (3 February 1995), Vancouver CA0I9800
(B.C.C.A.); by Mr. Justice Macfarlane in Re Scott Road Enterprises (1988), 1988 CanLII 3356
(BC CA), 68 C.B.R. (N.S.) 54 at 58 (B.C.C.A.); and by Mr. Justice Macdonald in Kenco
Developments Ltd. v. Miller Contracting Ltd. (1984), 1984 CanLII 350 (BC CA), 53 C.B.R.
(N.S.) 297 (B.C.C.A.). I can sec no reason to do otherwise.

[13] Finch J.A. referred to the definition in s.  2 ofthe^cr as including “money” and observed, at para. 13,
that “the ‘propcrtvjnvolved in the annear ... may be determined hv enmnarine the order annealed against
the remedv_sought in the notice of appeal’’. He concluded that, since the conditional discharge required the
bankrupt to pay $168,750 to the creditors and he sought a variation to require him to pay only $40,000, the
loss to the creditors if the appeal should succeed would far exceed the sum of $10,000, and the bankrupt
accordingly had an appeal as of right under ss. 193(c) of the/4c/.

[14] Here, in the opinion of the trustee, if the proposal succeeds the creditors will receive substantially

more than thev_will if it is rejected. Further, if the orders made by Madam Justice Brown are not
overturned, it is likely that the statutory criteria for acceptance of the proposal by the creditors, which had
been met at the creditors’ meeting, will not be met at a second meeting, with the result that Galaxy will be
deemed to have assigned into bankruptcy. In my view, applying the above test, it follows that there is
prepay of a value in excess of $10.000 involved in the appeals, and Galaxy has an appeal as of right
pursuant to ss. 193(c) of the Act.

(Emphasis added)

Other British Columbia decisions following McNeill and Galaxy include Kostiuk (Re), 2006 BCCA 371, [2006] 10
WWR259 [Kostiuk], an^Farm Credit Canada v West-Kana Farms Ltd., 2014 BCCA 501,68 BCLR(5th) 333.

Two decisions outside of British Columbia bear particular mention: Roman Catholic Episcopal
Corporation ofSt. George's v John Doe - 49 - GBS, 2007 NLC A 17, 265 Nfld &. PEIR 49 (in Chambers) [John Doe],
and Trimor, relied on by the Wilkes Group, and recently receiving favourable commentary in 1905393 Alberta Ltd. v
Servus Credit Union Ltd., 2019 ABCA 269 at para 26, 72 CBR (6th) 20 [5ervny].[I]

In John Doe, which follows McNeill as discussed in Galaxy, the Court dealt with a case where victims of
sexual abuse had given proofs of claim to the trustee who rejected them on the basis that they had been filed after the
claims bar date. On appeal, the issue ofs. 193(c) was raised and the Court dealt with the matter as follows:

[24] With respect to the argument of the Trustee that it is entitled to appeal as a matter of right because the
property involved exceeds in value $10,000.00, counsel for the four respondents argues that the decision of
the bankruptcy judge is procedural only and does not involve any sum of money. He submits that the

bankruptcy judge made no determination as to entitlement of any of the respondents and, therefore, the

[28]

[29]

6/17

164



issue in the appeal is only as to procedure. He also argues that there was no “property in peril” in the
decision of the bankruptcy judge, and for that reason also, paragraph (c) is inapplicable.

[25] On examination of the actual words of paragraph (c), I am unable to accept either of the arguments of
counsel for the four respondents. Admittedly there was no “property in peril” but, in my view, the statute
does not require a prospective anocllant to establish prooertv to have been in neril in the decision intended

to be appealed, ,..

[27] Relying on that definition, and applying the test adopted in Fallis, 1 can only conclude that “the loss
which the refusal of a right of appeal would entail” in this case is clearly more than $10,000.00, From the
point of view of Class 1 creditors. Class 3 creditors, and the Corporation, the loss is potentially
$2,000,000.00. The Proposal, as noted above, provides that any funds in the Class 4 creditors trust fund not
required for Class 4 creditors arc to be available: first, for the Class 1 creditors; second, for the Class 3

creditors; and any residue for the Corporation. Unquestionably, refusal of a right of appeal potentially
involves iheir interests in a significant sum of money. The Trustee is obligated to protect the interests of
those parties to the Proposal, in the assets realized. In my view, therefore, the Trustee has a right of appeal
pursuant to paragraph (c) of section 193.

(Emphasis added)

In Tnmor, the respondents were preferred shareholders of a debtor that had received a default judgment i;.
the amount of $272,000 arising from a claim alleging breach of their shareholders’ agreement, a breach of fiduciary
duty by the bankrupt, fraud, misrepresentation and unlawful enrichment. The trustee disallowed the claim, taking the
position that it had not been adjudicated. On application by the respondents, a Court of Queen’s Bench Chambers
judge found neither the court nor the trustee had the authority to challenge the default judgment. On the trustee’s
appeal, the respondents challenged the trustee’s assertion that it had an appeal as a matter of right.

Applying Orpen and Fallis, and the line of authority based on these two decisions, the appeal court
Chambers judge determined that the issue on appeal would be whether the trustee had the authority to consider the
merits of the claim underlying the default judgment. In finding the appeal fell squarely within s. 193(e), the Chambers
judge made these two statements of particular relevance to the applications before this Court:

“the amount or value of the matter in controversy is the loss which the granting or refusal of that
right would entail” (at para 8); and

“[t]hc focus of the inquiry under s 193(c) is the amount of money at stake” (at para 10).

Since the amount of money at stake was $272,000, the trustee had an appeal as of right.

Other authorities in the Orpen-Fallis line, which refer to the principles mentioned in those cases, include
Newfoundland and Labrador Refining Corporation v UK Consortium, 2009 NLCA 23, 52 CBR (5th) 8 [UK
Consortium], and Temple Consulting Group Ltd. v Abakhan & Associates Inc., 201 1 BCCA 540 at paras 7-8, 90 CBR
(5th) 155 [Temple Consulting].

Particular note should be made of the approach in Quebec. A modem authority in Quebec is Wener c
Croupe Cantrexinc., 1993 CanLII4171 (Quo CA) [Wener]. Wener rdks on Fogel v Grobstein (1945), 26 CBR 248
(WL) (Que KB) at paras 27-32 [Fogel], which preceded Fallis. In Fogel, a trustee in bankruptcy sold the assets and
business of the bankrupt as a going concern, including the unexpired term of the lease and the right of option to
it for a further period of five years. The landlord objected to the lease being sold. The Court held that the appeal did
not come within s. 193(c). Justice Barclay, as part of a five-judge panel, indicated that the Quebec Court of Appeal
had interpreted s. 193(c) as meaning “the value in jeopardy" (at para 6). For similar decisions see Charron c Charron,
2020 QCCA 154 at para 6 (in Chambers), and Pelletier cCAE Rive-Nord, 2018 QCCA 1070 at para I (in Chambers).

In an annotation to the reported decision in Fallis, the editors of the Canadian Bankruptcy Reports placed
Fogel in the Orpen-Fallis line of authority (1962 CanLII 96 (SCC), 4 CBR (ns) 209 (WL)), as per this quote:

Annotation

[Fallis] has important implications so far as the Bankruptcy Act is concerned. Under s. 150(c) of the
Bankruptcy Act an appeal lies to the Court of Appeal in bankruptcy matters if the property involved in the
appeal exceeds in value $500. Section 108 of the Winding-up Act refers to “amount involved” rather than

“property involved” but the meaning would appear to be substantially the same. Prior to the 1949
amendment the 5a«ArMtJ/cy^cf also used the phrase “amount involved”. Sec R.S.C. 1927, c. 11, s. 174(1)

[30] m

[31]

(a)

(b)

[32]

[33]

renew

[34]

(c).

In the case of In re Andrew Motherwell Ltd., 5 C.B.R. 107, 55 O.L.R. 294, 3 Can. Abr. 594 the Ontario

Court of Appeal following the Cushing-Sulphite [(1906), 1906 CanLII 85 (SCC), 37 SCR 427] case held
that a monetary sum must be involved. In a number of subsequent cases it was decided that it was not
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necessary that the amount involved be represented by dollars but it was sufficient if the appellant could
show that his rights might be affected in an amount exceeding S500: Re Maple Leaf Brewery Ltd. (1938),

20 C.B.R. 137, 65 Que. K.B. 304, 1 Abr. Con. (2nd) 448; In re Succession Pierre Tetreault (1947), 28

C.B.R. 224, 1 Abr. Con. (2nd) 448. On this basis “amount involved” or “property involved" means
“amount in iconardv” not that a monetary sum of S500 must be involved: Fogel v. Grobstein, 26 C.B.R.

248, [1945] Quo: K.B. 571, 1 Abr. Con. (2nd) 447; Deslauriers v. Brunet (Vermelte), 30 C.B.R. 77, [1949]

Que. K.B. 629, I Abr. Con. (2nd) 443.

In Duncan & Honsberger “Bankruptcy in Canada” 3rd cd., at p. 853, it is stated: “The decisions in which it

has been held that there is jurisdiction under this subsection cannot all be reconciled.” [Fallis] would

appear to have overcome this difficulty. It would seem that the Andrew Motherwell and Cushing cases are

no longer good law. If the loss, which the granting or refusing of the right claimed, exceeds S500 then there
will be an appeal.

(Emphasis added)

See also A'g vA'g( 1995), 1995 CanLII 992 (BC CA), 54 BCAC 307 (CA) [A'g], where the Chambers judge quoted the

above passages from the Canadian Bankruptcy Reports in support of a conclusion that an appeal from a decision

preventing the spouse of a bankrupt from pursuing an action to enforce a separation agreement was an appeal falling
in s. 193(c) because “the property involved in the lawsuit that the appellant seeks to continue by order of the court is

in excess of $10,000” (at para 14).

A concise synthesis of much of the above case law may be found in Janis P. Sarra, Geoffey B. Morawetz
and the L.W. Houlden, The 2019-2020 Annotated Bankruptcy and Insolvency Act (Toronto: Thomson Reuters, 2019),
as follows:

[35]

“Property involved” means that the property in jeopardy as a result of the judgment must have a value in
excess of $10.000. but it is not necessary that the judgment be for a monetary sum of $10.000: Fogel v.
Grobstein (1945), 26 C.B.R. 248 (Quo. C.A.); Drislauriers v Brunet (Vermette) (1949), 30 C.B.R. 77 (Que.
C.A.); Apex Lumber Co. v. Johnstone (1925), 1925 CanLII 569 (BC CA), 7 C.B.R. 157 (B.C. C.A.). In
Fallis V. United Fuel Investments Ltd., 1962 CanLII 96 (SCC), [1962] S.C.R. 771,4 C.B.R. (N.S.) 209, 34

D.L.R. (2d) 175, the court said that the proper test is: What is the loss that the granting or refusing of the
right claimed will entail?

(Emphasis added)

2. Alternative Fuel-Bending Lake approach to s. 193(c)

As I have indicated, the receiver relics on Alternative Fuel and Bending Lake. Before considering these
decisions, it is convenient to begin with a review of Coast Shingle Mill Company (Re), 1926 CanLII 564 (BC CA),
[1926] 2 WWR 536 (BCCA) [Coast], as it is the start of a line of jurisprudence that seems to have been directed at

narrowing the type of cases for which there would be a direct right of appeal when the appellant asserts a claim of
loss, rather than an actual loss. In Coast, the issue was whether the judge in the court appealed from had erred by
ordering that a matter proceed by way of an action rather than by way of an application brought in Chambers. A five-

judge panel of the Court agreed that this was “a question of procedure alone” (emphasis added, at 537) and quashed

the appeal. See also Goupil (1923), 29 Revue Legale 102, and CiedeSte Foye (Re) (1918), 1 CBR 165 (Que KB).

This line of authority was given new life in Dominion Foundry Co. (Re) (1965), 1965 CanLII 596 (MB
CA), 52 DLR (2d) 79 (Man CA) [Dominion Foundry].  A three-judge panel of the Manitoba Court of Appeal dealt
with an appeal of a decision dismissing a motion (a) to set aside a trustee’s proposed sale of the debtor’s assets, (b) to

restrain the trustee from completing the sale, and (c) directing that a further meeting of the inspectors be held to
reconsider the method of advertising the sale. The Court expressed concern that a broad reading of s. 193(c), which at
that point had set a threshold of only $500, would, in effect, give automatic rights of appeal in every case (at 81):

When it comes to a matter of a complete disposition of all of the assets of a bankrupt estate, the question is
bound to exceed $500 (otherwise there would be no bankrupt). Also, once the assets of the bankrupt have
been disposed of, any future rights of creditors arc non-existent, as a general rule. Thus, if we were to
construe these two subsections in such a wav as to authorize an appeal in this case, it seems to me we
would have to do so in every case. There would be an automatic appeal from any judgment respecting the
decision of a trustee in bankruptcy to sell all the assets of the bankrupt. This is clearly not intended by the
Bankruptcy Act when read as a whole, because it would defeat the whole purpose of the Act, which
provides for a trustee and inspectors and imposes  a duty on them to dispose of the assets of the bankrupt
and distribute the proceeds amongst the creditors.

{36]

[37]

(Emphasis added)

[38] The appeal court went on to distinguish Fallis (at 83-84):
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I am of the opinion that this decision is readily distinguishable from the case at bar. In the [Fallis] case, a

voluntary winding-up was sought, and Faliis and his associates clearly established that if the company
were wound up their interests in the company (ereatlv in excess of $2.0001 would be in ieopardv.

In the motion before us, wc have passed beyond the realm of common law civil dispute. We are now under

the statute law of the Bankruptcy Act. The company is actually found to be bankrupt and has been placed

by the Court in the hands of a trustee with his attendant inspectors advising and assisting in the making of

decisions relating to the duties imposed upon the trustee. The methods cmolovcd bv the trustee and his
inspectors to dispose of the assets of the bankrupt have been called in question. This is surely a matter of

procedure. With respect, I adopt the language of Chief Justice Macdonald of the British Columbia Court of

Appeal in Re Coast Shingle Mill Co., Limited, 1926 CanLII 564 (BC CA), 7 C.B.R. 553, where he says, at

p. 554:

There arc a number of cases bearing upon different facts, but on this fact they seem to agree,

that where the question is a question of procedure it does not fall within either (a) or (c) of

subsec. (2) of sec. 74 [6 C.B.R. 208]; that is to say, no question of future rights arises, nor does

any question of a specific sum of money.

(Emphasis added)

Two aspects of Dominion Foundry arc often cited by courts when finding there is no right of appeal under

s. 193(c) in the context of a particular case:

s. 193(c) should not be read too broadly, otherwise there would be a right of appeal in all cases; and

questions of procedure do not fall within s. 193(c).

Alternative Fuel, relied upon by the receiver in this case, is an example of the second proposition. In
Alternative Fuel, a judge of the Court of Queen’s Bench sitting in bankruptcy directed the sale of certain equipment to
company A, which had been allowed to submit a higher bid outside of the original tendering process. Company B,
which had been the highest bidder within the tendering process, applied for a ruling that leave was not required, or
alternatively, for leave to appeal. Relying on Dominion Foundry, the Chambers judge held that company B had no
right of appeal under s. 193(c) because it was challenging “the method by which the equipment is to be sold, namely
bypassing the tender procedure” (at para 11). The Chambers judge then went on to grant leave as the question was of

significance to bankruptcy practice and to the parties.

[39]

(a)

(b)

[40]

Business Development Bank of Canada vPine Tree Resorts Inc., 2013 ONCA 282, 115 OR (3d) 617 {Pine
Tree], cites both aspects of Dominion Foundry, i.e., the need to narrow access and that matters of procedure do not fall
within s. 193(c). In Pine Tree, a judge of the Superior Court of Ontario had appointed a receiver to administer all the

assets of the debtor. The debtor and the second mortgagee sought to appeal the order appointing the receiver. A judge
sitting in Chambers held that neither the debtor nor the second mortgagee had a right of appeal. Relying on Dominion
Foundry to so hold, the Chambers judge wrote as follows:

[17] Nor do I accept the argument that the property in the appeal exceeds in value $10,000 for purposes of
s. 193(c). As noted by the Manitoba Court of Appeal in Dominion Foundry Co., at para. 7, to allow an
anneal as of right in these circumstances would require doing so in almost every case because very few
bankruptcy cases would go to appeal where the value of the bankrupt’s property did not exceed that

amount. More importantly, though, an order appointing a receiver does not bring into nlav the value of the

property: it simply appoints an officer of the court to preserve and monetize those assets, subject to court
approval.

[41]

(Emphasis added)

That brings the Court to Bending Lake, which was an appeal of an order transferring all of the debtor’s
property to an unrelated purchaser. The Chambers judge determined that two contextual factors “militate against

employing an expansive application of the automatic right of appeal contained in s. 193(c)” and “point to the need for

an approach which is alive to and satisfies the needs of modem, ‘real-time’ insolvency litigation” (at para 53). The
Chambers judge discussed the two contextual factors:

[49] First, the predecessor section to the modem s. 193(c) was enacted in 1919, at a time when the then

Bankruptcy Act did not include the right to seek leave to appeal in the event a decision did not fall within

one of the categories giving automatic rights of appeal. As Doherty J.A. observed in Re Ravelston Corp.
[(2005) 2005 CanLil 63802 (ON CA), 24 CBR (5th) 256 (Ont CA)], the earlier absence in s. 193 of an

ability to seek leave to appeal prompted courts to give categories of appeals as of right a wide and liberal
interpretation in order to avoid closing the door on meritorious appeals. The 1949 inclusion of the leave to
appeal right now found in s. 193(e) removes the need for such a broad interpretative approach.

[50] Second, Canada’s other major insolvency statute, the Companies’ Creditors Arrangement Act. R.S.C.
1985, c. C-36 (the "CCAA"), contains, in s. 13, an across-the-board requirement to obtain leave to appeal

[42]
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from any order made under that Act. The automatic right of appeal provisions in ss. 193(a) to (d) of the

BIA do not work harmoniously with the CCAA's appeal regime.

From there, the Chambers judge described the approach he would follow in deciding the case before him:

[53] In my view, these contextual factors militate against employing an expansive application of the

automatic right of appeal contained in s. 193(c) and, instead, point to the need for an approach which is
alive to and satisfies the needs of modern, “real-time” insolvency litigation. 1 shall employ such an

approach in applying the following three nrincioles that have emerged from the jurisprudence: s. 193('c')
does not apply to lit orders that are procedural in nature, (iil orders that do not bring into nlav the value of

the debtor's pronertv. or tiiil orders that do not result in a loss.

(Emphasis added)

The decision in Bending Lake has since been extensively followed in Ontario: see Downing Street

Financial Inc. v Harmony Village-Sheppard Inc., 2017 ONCA 611, 49 CBR (6th) 173; First National Financial GP

Corporation v Golden Dragon HO 10 Inc., 2019 ONCA 873, 74 CBR (6th) 1; and Comfort Capital Inc. v Yeretsian,
2019 ONCA 1017, 75 CBR (6th) 217.

[43]

Outside of Ontario, Bending Lake has been followed in McDonnell Group, LLC v Control Mobile Inc.,

2018 BCCA 309, [2019] 3 WWR 689 [McDonnell]. In McDonnell, the debtor filed an action against one of its
creditors. After a receivership order was made, the creditor then offered to buy the debtor’s assets, including the

action. The debtor sought to prevent the sale but was unsuccessful, leading to an appeal. The Chambers judge held

that the application did not fall under s. 193(c) as there was no evidence demonstrating the vesting of the action would
result in a loss of more than $10,000. Sec also 7451190 Manitoba LtdvCWB Maxium Financial Inc., 2019 MBCA 95.

[44]

B. Approach to follow

Bending Lake rests on a line of Chambers decisions that have held that s. 193(c) should be construed

narrowly but takes those cases further. It supports a narrow construction of s. 193(c) on the following bases:

by adding what is now s. 193(e) in 1949, Parliament signalled an intention to narrow the other

categories in s. 193; and

s. 193 should be interpreted in a manner consistent with the Companies' Creditors Arrangement Act,
RSC 1985, c C-36 [CCAA], which permits access to an appeal court by means of a leave provision only.

In place of the Orpen-Fallis test, a court applying Bending Lake will ask whether the order under appeal is (a)
procedural in nature, (b) brings into play the value of the debtor’s property, or (c) results in a loss - in order to

determine whether there is an appeal as of right. Having examined each of these three principles, and notwithstanding
the receiver’s arguments in this case, I see no reason to depart from the Orpen-Fallis line of authority based on
Alternative Fuel and Bending Lake.

As a preliminary comment, every exercise of statutory interpretation begins with a review of the purposive
obligation imposed by the modem principle of statutory interpretation as set out in Rizzo & Rizzo Shoes Ltd. (Re),
1998 CanLll 837 (SCC), [1998] 1 SCR 27 at para 21-22 [Rizzo], and as noted in Ruth Sullivan, Driedger on the

Construction ofStatutes, 3d ed (Toronto: Butterworths, 1994), and s. 64 of the Legislation Act, 2006, SO 2006, c 21,

Sch F, and s. 2-10(2) of The Legislation Act, SS 2019, c L-10.2. This purposive approach is supported by s. 12 of the
Interpretation Act, RSC, 1985, c. 1-2!, which provides that “[e]vcry enactment is deemed remedial, and shall be given

such fair, large and liberal constmetion and interpretation as best ensures the attainment of its objects”. In my
respectful view, narrowing the right of access to appellate review is inconsistent with Rizzo and s. 12 of the
Interpretation Act.

[45]

(a)

(b)

[46]

I am not certain that the addition of a right to appeal with leave in 1949 should be taken as signalling
Parliament’s intention that the other rights of appeal conferred by the BIA should thereafter be construed narrowly.
One might conclude that, after 1949, it would no longer be necessary to give a strained interpretation to s. 193(a)

through s. 193(d) because, with the addition of s. 193(e), it is now possible to grant leave to appeal a meritorious issue
that does not fit easily into one of the other four categories for which the Act provides an as of right appeal. But, I do

not see how adding a requirement to apply for leave on one ground can be used to narrow an existing, unqualified
right of appeal on another. As was said recently in Servus, “The Parliament of Canada when enacting legislation can
be taken to understand its own statute book and the common law and, if it intended therefore by virtue by creating a
leave option to eliminate or narrow down the other statutory as of right provisions, it could have done so in a less
mysterious way” (at para 25).

[47]

In my respectful view, the addition of s. 193(e) should lead neither to a narrow nor an expansive

interpretation of the balance of the categories in s. 193. Rather, s. 193(c) and s. 193(e) must be interpreted according

to their terms and within their context. As part of this context, it must be understood that prior to the enactment of the

[48]

168



Bankruptcy Act, 1949, SC 1949, c 7 [1949 Act], the equivalent of s. 193 read as follows in s. 74(2) of The Bankruptcy

/let, SC 1919,c36[/9/9/lc/]:

Review and Appeal

Appeals in bankruptcy.

74(2) Any person dissatisfied with an order or decision

of the court or a judge in any proceedings under this

Act may, —

Revision et appci.

Appels en matierc dc faillitc.

74(2) Quiconque est mecontent d’une ordonnance c

d’une decision du tribunal ou d’un jugc, dans toutt

procWurcs instituces sous le regime dc la presente Ic

peut,

(a) si la question qui doit etre soulcvee en app

implique dcs droits futurs; ou

(b) si I’ordonnance ou la decision doivei
vraisemblablcmcnt influencer d’autres causes d’ui

nature semblable-dans les procedures de faillite ou <
cession aulorisce; ou

(c) si la somme impliquee dans I’appc! depasse cir

cents dollars; ou

(d) s’il s’agit d’en appclcr d’unc liberation accordt

ou rcfusce ct que les reclamations globales d(

creanciers non payees cxcedent cinq cents dollars

sc pourvoir en Cour d’Appel.

(a) if the question to be raised on the appeal involves

future rights; or,

(b) if the order or decision is likely to alTcct other

cases of a similar nature in the bankruptcy or

authorized assignment proceedings; or,

(c) if the amount involved in the appeal exceeds five
hundred dollars;

(d) if the appeal is from the grant or refusal to grant a

discharge and the aggregate of the unpaid claims of
creditors exceeds five hundred dollars;

appeal to the Appeal Court.

In 1949, in addition to adding a right to apply for leave, Parliament also changed amount in s. 150(c) to[49]
property, as follows:

Appeals

Court of Appeal

150 Unless otherwise expressly provided, an appeal

lies to the Court of Appeal from any order or decision

of a judge of the court in the following cases:

Appels.

Cour d’appci

150. Sauf disposition expresse a reffet contrairc, app'

est recevable a la Cour d’appcl dc toute ordonnance c

decision d'un juge du tribunal dans les cas suivants :

a) si le point en litige conceme des droits futurs;

b) si I’ordonnance ou la decision dc
vraisemblablcment influer sur d’autres causes d

nature sembtabic dans les procedures en faillite;

c) si les biens en question dans i’appcl depassent e

valeur la somme de cinq cents dollars;

d) si est accordee ou refusee la liberation lorsque

totalite des reclamations non acquittees d<
creanciers depasse cinq cents dollars;

e) dans tout autre cas, avec la permission d’un juj

de la Cour d’appcl.

(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other

cases of a similar nature in the bankruptcy

proceedings;

(c) if the Dronertv involved in the appeal exceeds in

value five hundred dollars;

(d) from the grant of or refusal to grant a discharge if

the aggregate unpaid claims of creditors exceed five
hundred;

(e) in any other case by leave of a judge of the Court

of Appeal.

(Emphasis added) (Emphasis addei

In the annotation to Fallis, above-mentioned, and in Dominion Foundry and McNeil, it is staled that the

property involved in the appeal means the same thing as the amount involved in the appeal. If this means that the

change brought about by the 1949 Act was of no consequence, I would respectfully disagree. The changes to the
Bankruptcy Act in 1949, to provide a right of appeal when the property, rather than the amount, exceeds S500 (but

currently SI0,000), aligned itself with the balance of the Act, which had from the enactment of the first Bankruptcy
/4cf turned on a definition oiproperty in the English version and bien in the French (see The Bankruptcy Act, SC 1919,
c 36, s 2(dd), and Loi concernant la faillite, SC 1919, c 36).

On this point, L.W. Houlden, Geoffrey B. Morawetz and Janis P. Sarra, Bankruptcy and Insolvency Law of

Canada, loose-leaf (Rel 2020-03) 4th ed (Toronto: Carswell, 2005) (WL), commented on the amendment:

“Presumably the amendment was made to make it clear that it is unnecessary to have a monetary sum involved for an

appellant to be entitled to appeal under s. 193(c)” (at para I§60). I agree. At the very least, the change from the amount

involved to the property involved signalled that the law that had been developing with respect to access to the Supreme
Court of Canada, i.e., in the 1925 decision of Orpen, was intended to apply to statutes that were in pari materia. The
change was not intended to be a reversion to the law that existed prior to Orpen, i.e., Cushing Sulphite-Fibre Company

V Cushing {\9(i6), 1906 CanLII 85 (SCC), 37 SCR 427, which was expressly overruled by Fallis, albeit after the 1949
amendments.

[50]

[51]
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This interpretation is supported by comments made before the Standing Committee of the House of

Commons that was struck to review the proposed 1949 Act (on December 1, 1949, nine days prior to the 1949 Act
receiving royal assent). With T.D. MacDonald as a witness, the following exchange occurred with Charles-Arthur
Dumoulin Cannon, member for iles-de-la-Madeleine, and Donald Fleming, member for Eglington {Standing
Committee on Banking and Commerce, 21th Pari, 1st Sess, No 1 (1 December 1949) at 149 (Hon. Charles Cannon,
Hon. Donald Fleming, and T.D. MacDonald)):

Mr. Cannon: ... What about (b), Mr. Chairman, that is new?

The Vice-Chairman: Yes.

Mr. Cannon: Is there any particular reason given for that requirement?

The Witness: That is 149 (l)(b)?

Mr. Cannon: No, 150 (e).

The Witness: Just to cover any case that might be worthy of appeal whieh docs not fall within the
enumeration. When the bill was first introduced in 1949, section 150 read like this: “Unless otherwise

provided in this Act an appeal lies from the order or decision of a judge of a court to the Court of Appeal
with leave of a judge thereof’; and that is all that was said. Now, the trouble when it was left that way was
this, that it seemed to us that it was left loo much up in the air as to the principles upon which a judge
would proceed. 1 can very well see a judge of the court saying; well, you have not given me very much
guidance to help me in determining when 1 should permit an appeal; so it was thought it would be well to
leave it substantially as in the present section of the Act, which is now done in clause 150 of the bill, and
then somewhat in line with clause 150 of the original draft bill, to nut in paragraph ('eJ so that if the
enumeration is not sufficient you provided that the judge can exercise a discretion.

Mr. Fleming: It is a residuary right?

The Witness: Yes. The enumeration is quite complete, but by adding this subclause vou afford the

court a discretion so that he may permit an appeal should there be other cases in which justice is not
covered by the enumeration.

Mr. Fleming: Is this a residual jurisdiction?

The Witness: Exactly.

The Vice-Chairman: Docs clause 150 carry?

Carried

[52j

(Emphasis added)

As a final observation in relation to the effect of the addition of a right to apply for leave to appeal under
s. 193(e) on the interpretation of s. 193(c), Professor Russell describes what is meant by an appeal with leave (Peter H.
Russell, "The Jurisdiction of the Supreme Court of Canada: Present Policies and a Programme for Reform” (October
1968) 6 Osgoode Hall Law Journal 1 at 23):

The appeal with leave represents a fundamentally different conception of the Supreme Court’s function
than that embodied in de piano appeals. From the litigant’s point of view it is both broader and narrower
than the appeal as of right. It is broader in the sense that it is available in situations where there is no right
to appeal; but it is narrower in that whether or not it is granted depends in the final analysis on the court’s
discretion and not on the litigant’s right. This suggests that the basic rationale for appeals with leave has to
do not with the rights or interests of private litigants but with the public interest in the authoritative
resolution of difficult and important legal problems.

This provides a further clarification as to how s. 193(e) functions within legislation that, in addition to providing an
avenue to apply for leave to appeal, also establishes rights of appeal.

I also question whether it is necessary or possible to construe s. 193 of the BIA so as to bring it info
harmony with the CCAA. Parliament has provided different appeal rights in each of these statutes and must be taken to

have done so for a reason. I will not repeat the B/A provisions, but the CCAA provisions are as follows:
Permission d’en appcler

153]

[54]

Leave to appeal
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13 Except in Yukon, any person dissatisfied with
an order or a decision made under this Act may

appeal from the order or decision on obtaining

leave of the judge appealed from or of the court or

a judge of the court to which the appeal lies and on

such terms as to security and in other respects as

the judge or court directs.

13 Sauf au Yukon, toute personne mecontente
d’une ordonnance ou decision rcnduc en

application de la presente loi peut en appcler apres

avoir obtenu la permission du juge dont la decision

fait I’objct d’un appel ou apres avoir obtenu la

permission du tribunal ou d’un juge du tribunal

auquel I’appel est porte et aux conditions que

prcscrit cc juge ou tribunal concemant le

cautionnement et a d’autres egards.

LR (1985), ch C-36, art 132002, ch 7, art 134.R.S., 1985, c C-36, s 13; 2002, c 7, s 134.

This is a distinctly different right of appeal than what exists in s. 193 of the BIA, which establishes four

categories where an applicant has a right of direct access to the appeal court, plus an appeal with leave. The difference

in statutory language is justified by the differing application of the two Acts. The BIA concerns both individual and

commercial bankruptcies and insolvencies, sometimes including the remedy of a receivership, where the acting
official is a receiver, with powers conferred by the security agreement, and supervised only to some extent by the
courts.

[55]

The differing application of the CCAA and the B/A, even in the commercial context, has recently been
made plain in 9354-9186 Quebec inc. v Callidus Capital Corp., 2020 SCC 10 [Callidus]-.

[39] The CCAA is one of three principal insolvency statutes in Canada. The others arc the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3 (“BIA’"t. which covers insolvencies of both individuals and companies,

and the Winding-up and Restructuring Act, R.S.C. 1985, c. W-i I {'‘WUIL4”), which covers insolvencies of

financial institutions and certain other corporations, such as insurance companies {WURA, s. 6(1)), While
both the CCAA and the BIA enable reorganizations of insolvent companies, access to the CCAA is
restricted to debtor companies facing total claims in excess of S5 million (CCAA, s. 3(1)).

[56]

(Emphasis added)

Quite clearly, where a eorporation is the insolvent entity, the distinctions between the operational aspects of
the two statutes narrow considerably. In particular, where a debtor corporation will never emerge from bankruptcy, the
equitable distribution of the bankrupt’s assets among its creditors is the B/A i only relevant purpose and it is a purpose
shared with the CCAA (see Callidus at para 46).

Nonetheless, the BIA does not lose its character as being a statute that serves commercial as well as
individual interests. The tension to provide flexibility and less supervision in the context of a commercial undertaking
is in direct opposition to the need to protect more vulnerable debtors or multiple small and large creditors in the
bankruptcy context. In my view, this explains the differing approaches to the rights of access to appellate courts.

As others have noted, s. 193 of the BIA is ripe for reform; sec Frank Bennett, Bennett on Bankruptcy, 16th
cd (Toronto: CCH Canadian, 2013) at 607. The interpretative problem represented by the conflicting jurisprudence is
further exacerbated by two aspects of the General Rules: a short time period for appeal (ten days) and a requirement
that the application for leave to appeal be brought and filed at the same time as the notice of appeal. These restrictions

on the right of appeal regularly catch out counsel and then result in the type of cross-applications that exist in this

case, thereby increasing cost, decreasing efficiency and affecting access to justice. To that extent, any attempt to
provide a definitive interpretation of s. 193(c) is to be applauded. The issue is whether Parliament or the eourts should

be the instrument of change. On this point, sec Royal Bank of Canada v Bodanis, 2020 ONCA 185 at para 8.

Even if the courts arc the proper place for reform, 1 do not believe the solution lies in construing s. 193(c)
narrowly so as to reduce more appeals under the BIA to the need to apply for leave to appeal. It is also important not
to move the analysis from interpreting the legislation to interpreting the judicially imposed criteria for access to the

appellate courts. With much respect, it is preferable to construe the words of the statute and apply them to the context
of a specific case, without applying cither a narrow or broad interpretation of the statute.

While it is solidly established in the jurisprudence that there is no right of appeal under s. 193(c) from a
question involving procedure alone, courts should not start with that question. The primary task is to answer the
question raised by s. 193(c) and determine whether the property involved in the appeal exceeds $10,000. Courts have
used different ways of giving meaning to s. 193(c), but it is still the words of the statute that govern. Thus, in Fallis,
by its adoption of what the Court had said in Orpen, the test is stated as. What is the loss which the granting or
refusing of the right claimed will entail? In Fogel, the Court asked what is “the value in jeopardy” (at para 6). In
McNeil, the Chambers judge observed that “[t]he “property involved in the appeal’ ... may be determined by
comparing the order appealed against the remedy sought in the notice of appeal” (at para 13). In Trintor, the Chambers
judge added to the Orpen-Fallis test by stating “[t]he focus of the inquiry under s. 193(c) is the amount of money at

stake ...” (at para 10). All of these expressions are consistent with the statutory language present in s. 193(c).

[57]

[58]

[59]

[60]

[61]
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In answering any of those questions, an appeal court may determine that there is no property involved in
the appeal exceeding in value 510,000 but rather that the question in issue is procedural only. But merely because the
question in issue is procedural, does not necessarily mean there is not property involved in the appeal that exceeds in
value $10,000. An issue can be procedural while also having more than $10,000 at stake. In examining this principle
further, it is helpful to look again at the three leading cases that put forward the proposition that the property involved
in the appeal did not exceed 510,000 because the question in issue was procedural:

Coast-ihe issue was whether the Chambers judge had erred by permitting the bringing of an action
rather than requiring the matter to be heard in Chambers;

Dominion Foundry— issue pertained to the manner of sale; and

Pine Tree - the issue was whether a receiver should have been appointed or not.

It should be noted that the reported decisions do not show that the proponent of a right of appeal in these cases put
forward evidence to show that the procedural issue in question had resulted in or could result in a loss.

It is one thing to say there is no appeal as of right under s. 193(c) from an order that directs a receiver as to
the manner of sale because the “property involved in the appeal [docs not exceed] in value ten thousand dollars”
where no claim of loss is alleged. Classifying such an order as procedural appears to have no consequence because the
complaint is about the choice of procedure that the trustee or receiver made rather than about the value of the property
{Dominion Foundry). It is quite another matter to say there is no right of appeal under s. 193(c) from any order that is
procedural in nature when there is a claim of loss in excess of 510,000. In short, courts must be careful not to

extrapolate from decided cases to reduce every choice that a trustee or a receiver makes to a question of procedure
as to deny a proposed appellant a right of appeal. The issue in s. 193(c) is whether based on the evidence there is at

least $ 10,000 at stake, not whether the order is procedural.

According to the Orpen-Fallis line of authority, which 1 believe this Court should follow, an appellate
court’s task is to determine first and foremost whether the appeal involves property that exceeds in value 510,000, i.e.,
to answer the question posed by s. 193(c). It is not necessary that recovery of that amount be guaranteed or immediate.
Rather the claim must be sufficiently grounded in the evidence to the satisfaction of the Court determining whether
there is a right of appeal. As the Court in Fallis indicated, the determination of the amount or value may be proven by
affidavit. It may be that a court will conclude that the appeal does not involve property that exceeds in value $10,000,
but rather involves a question of procedure alone, but one does not begin with the second question first. In my view,
this is an important distinction.

[62]

(a)

(b)

(c)

[63]

so

[64]

C. Applying s. 193(c) to this appeal

[65] The notice of appeal filed on behalf of the Wilkes Group indicates that the appeal is taken on the following
grounds:

(a) That the learned Chambers Judge erred by approving the sale and assignment of the two actions to
Atrium.

That the Learned Chambers Judge erred by failing to apply the proper legal test;

That the Learned Chambers Judge erred by concluding that the Receiver made sufficient efforts to
get the best price for the two actions and that the Receiver has not acted improvidently;

That the Learned Chambers Judge erred by failing to consider the interests of all parties that would
be impacted by the sale and assignment of the two actions to Atrium.

That the Learned Chambers Judge erred by failing to conclude that the interests of the Applicants,
other guarantors and KEAI in the two actions, were a sufficient reason to deny the sale and
assignment of the two actions to Atrium.

(b)

(c)

(d)

(e)

(0 That the Learned Chambers Judge erred by failing to appropriately consider the efficacy and
integrity of the process by which the offers for the two actions were made;

That the Learned Chambers Judge erred by failing to conclude that Atrium’s motives were a

sufficient reason to deny the sale and assignment of the two actions to Atrium.

That the Learned Chambers Judge erred by failing to appropriately consider if there was an
unfairness in the working out of the process.

And on such further and other grounds as counsel may advise and this Honourable Court may

(g)

(h)

(i)
allow.

In my view, the Wilkes Group has placed this case squarely within such case law as Fogel, Ng, McNeill.
Kostiuk, UK Consortium, Temple Consulting, John Doe, Trimor and other cases relying on the Orpen-Fallis line of
authority. According to the memorandum of law filed on behalf of the Wilkes Group, as of September 1,2018, Atrium

[66]
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was owed $20,660,012.65. After the sale of the Development, KEAl continued to owe Atrium in excess of

$7,000,000. Under the Guarantee Lawsuit, Atrium seeks to recover this amount from the guarantors of KEAI’s debt.

The Wilkes Group has defended this elaim and the mandatory mediation session was completed on August 28, 2019.

Specifically, the Wilkes Group submits that the approval of the offer to sell the KEAI Lawsuits for

$200,000 undervalued the asset and exposed them to liability under the Guarantee Lawsuit, without the shield of the

potential recovery obtainable from the KEAl Lawsuits. The Wilkes Group makes these independent claims;

In light of their unopposed claim that the KEAl Lawsuits were worth in excess of $ 10,000,000, and

their exposure under the Guarantee Lawsuit, the sale to KEAI’s secured creditor for $200,000 was

improvident.

[67]

(a)

If the sale of the KEAl Lawsuits to Atrium were to be approved, the order approving sale should

have been made conditional on the guarantors’ release from the Guarantee Lawsuit.

Since the receiver had not acted on the KEAl Lawsuits during the two years of the receivership, and
in light of the Guarantee Lawsuit, and the undervaluation of the KEAl Lawsuits, the Chambers judge erred

by lending a court’s approval to the sale, when the receiver’s application should have been dismissed. If the

receiver were uncomfortable with selling the KEAl Lawsuits without the Court’s approval, which is a
possibility under the order appointing the receiver, then the receiver should have proceeded to discharge.

In written submissions, the receiver put forward three arguments in support of its position that s. 193(c)
does not apply. These arguments track the three categories in Bending Lake. For the first argument, the receiver,
relying on Alternative Fuel, states the order is procedural in nature:

37. ... The Receiver had the choice of prosecuting the Subject Actions to maximize recovery or selling its
right, title and interest in the Subject Actions. Either way, the Receiver had a duty to maximize recovery
and the Receiver determined that the process of marketing and selling the Subject Actions was the most
efficient and desirable means to maximize recovery. The Subject Order approved of the Receiver’s

exercise of professional judgment regarding the most appropriate means of maximizing the value of the
Subject Actions.

(b)

(c)

[68]

The receiver’s second argument is that the order under appeal “docs not bring into play the value of
KEAI’s property in the relevant sense”. The third argument is the order under appeal “does not result in or create a
loss for the Appellants” for these reasons;

39. ... The Receiver sought to obtain the best price for the Subject Actions and did not act improvidently.
The Receiver took appropriate efforts to obtain the maximum recovery possible for the Receivership estate
by selling the right, title or interest of the Receiver in the Subject Actions to Atrium (after testing the
market value of the Subject Actions through an informal tender process involving all other interested
parties). In the result, the Receiver proceeded with a course of action which immediately monetized the

Subject Actions for the highest available fair market value. Rather than creating a loss for the Appellants,
the Subject Order reduced their exposure as guarantors of the Loan and advanced their economic interests.

To my mind, the receiver’s submissions combine a standard of review argument with the question of

whether there is a right of appeal. Even applying the most restrictive notion of what constitutes a right of appeal under
s. 193(c), the receiver’s decision was not procedural in nature alone. Granted, it is not apparent from the order that a

particular amount is involved, but, in my respectful view, the property involved in the appeal is the KEAl Lawsuits.
The claim of the Wilkes Group exceeds $200,000, but it is not that number alone that must be considered. The sale, if

approved, leaves them exposed to the Guarantee Lawsuit, with no ability to minimize their liability while, at the same
time, conferring on Atrium the potential for double recovery.

This potential loss to the Wilkes Group brings their appeal within s. 193(c). The central issue on appeal
will be whether the receiver was entitled to assign the KEAl Lawsuits for $200,000 in the face of these assertions:

the lawsuits were worth in excess of $10,000,000;

the receiver had undertaken no independent evaluation of them; and

the loss to KEAl and its shareholders, and therefore the guarantors, could extend to the amount of

the company’s continuing indebtedness to the purchaser of the asset.

In my view, the affidavit evidence sufficiently supports these assertions for the purposes of the applications at hand.

Applying the approach from the Orpen-Fallis line of authorities, if one compares the order appealed
against, an order approving the sale if the KEAl Lawsuits for $200,000, with the remedy sought in the notice of

appeal, which is that the sale not be approved or be approved with conditions, it is clear that the appeal involves
property that exceeds in value $10,000. The appeal is not only about the procedure used to sell the asset; it is about

[69]

[70]

[71]

(a)

(b)

(c)

[72]

173



whether the asset should have been sold for 5200,000 in all of the previously outlined circumstances of this case.

Thus, the Wilkes Group has an appeal as of right under s. 193(c).

VI. Leave to File Late

When counsel for the Wilkes Group filed his clients’ notice of appeal, he believed that the 30-day appeal
period fixed by s. 9 of The Court of Appeal Act. 2000, SS 2000, c C-42.1, applied rather than the 10-day appeal period
fixed by Rule 31(2) of the General Rules. As a result, the appeal was filed 19 days late. He has accepted full
responsibility for the error.

In Paulsen & Son E.xcavating Ltd v Royal Bank of Canada, 2012 SKCA 101, 399 Sask R 283, Richards

J.A. (as he then was) dealt with a late appeal of an order approving a taxation of accounts of the receiver. Justice

Richards applied the traditional test for extending time to file a notice of appeal, slating as follows:
[18] I turn, therefore, to Paulsen’s application to extend the time for filing a notice of appeal. This issue is

governed by the factors identified in Bank of Nova Scotia v. Saskatoon Salvage Co. (1954) 1983 CanLil
2314 (SK CA), 29 Sask. R. 285 (Sask. C.A,), They were summarized as follows in Dutchak v. Dutchak,

2009 SKCA 89, 337 Sask. R. 46 at para. 12:

[12] According to these decisions, in determining whether leave should be granted the applicant
must persuade the Court that: (i) there is a reasonable explanation for the delay; (ii) he or she
possessed a bona fide intention to appeal within the time limited for appeal; (iii) there is an
arguable case to be made to a panel of the Court; and (iv) there will be no prejudice to the
respondent, if leave is granted beyond what would be incurred in the usual appeal process. In
any given case, one or more factors may be more important than another.

The Wilkes Group bring themselves easily within these criteria. Indeed, to his credit, Mr. Lee for the
receiver did not strenuously argue to the contrary. Solicitor error does not always justify extending the time to appeal,
but 1 sec no reason to depart from the general tenor of the case law, which is to grant an extension of time if it can be
done without serious prejudice to the other side: see Daniels v Canada (Attorney General of), 2003 SKCA 25 at
para 5, 232 Sask R 64, and Taheri v Vujanovic, 2018 SKCA 40 at para 30, 36 CPC (8th) 82. As to the intention to
appeal, Mr. Wilkes attested to the intention of the Wilkes Group to appeal virtually from the outset.  I have no reason
not to accept this evidence. The receiver has not provided any argument or evidence as to any potential prejudice
caused by the late filing. With respect to the need to establish an arguable case, as I have indicated, the issue will be

whether the Chambers judge erred by not taking into account the factors and issues listed above. It is an arguable case.
Having considered and applied the relevant criteria, it is appropriate to extend the time to appeal to the date the notice
of appeal was actually filed.

[73]

[74]

[75]
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VII. Conclusion

[76] Since the Wilkes Group have an appeal as of right under s. 193(c) of the B!A, the receiver’s application to
strike their notice of appeal is dismissed and the application to apply for leave to appeal filed on behalf of the Wilkes
Groupe is dismissed as being unnecessary, The application to extend the time to file the notice of appeal to the date of
actual filing is granted. In the circumstances, there will be no order as to costs.

“Jackson J.A.

Jackson J.A.

Caldwell J.A.I concur. «(

Caldwell J.A.

'Tholl J.A.”! concur.

Tholl J.A,

[1] In Servus, among other matters, leave to appeal was granted to determine whether s. 193(a) or s. 193(c) obviated
the need to apply for leave to appeal. When the matter was heard, the Alberta Court of Appeal found it unnecessary to

address that question (see Pricewaterhousecoopers Inc v I90539S Alberta Inc., 2019 ABCA 433 at para 19, 98 Alta
LR (6th) I).
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Reasons for Judgment of the Honourable Madam Justice Ryan: 

Introduction 

[1] On May 19, 2004 Master Bishop ordered the sale of Crown leasehold 

property which was the subject of foreclosure proceedings taken by the second 

mortgagee in the Supreme Court in Kelowna.  The master's decision was appealed 

by the mortgagor and the third mortgagee to a justice of the Supreme Court.  Before 

the appeal was heard, Mr. Justice Brooke on May 31, 2004 refused a stay of 

execution of the master's order.  On June 10, 2004 Mr. Justice Shaw heard the 

appeal.  At its conclusion he set aside the order for sale and in its place substituted 

an order of redemption.  On August 16, 2004 Mr. Justice Esson granted leave to 

appeal to this court.  The order of Mr. Justice Shaw was entered on August 24, 

2004.  On October 1, 2004 Madam Justice Levine ordered a stay of proceedings. 

[2] On February 4, 2005 this division dismissed the appeal from Mr. Justice 

Shaw's order with reasons to follow.  These are the reasons. 

Factual Background 

[3] The parties refer to the leasehold property in question as part of the 

"McCulloch Lake Resort Property".  It is located in the McCulloch Lake area of the 

Regional District of the Central Okanagan about 30 miles east of Kelowna with 

access from Highway 33.  Mr. Pollard and his wife Nancy own freehold property near 

the leasehold.  That property has no bearing on the issues before the court.  The 

leasehold property consists of over 300 acres and is comprised of wooded areas 
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and lakes stocked with fish.  It is zoned RU-1, which is a rural designation.  The 

permitted uses include agriculture, single-family residential and mobile homes.  

James and Nancy Pollard reside in a two-story log cabin on the property.  There are 

also some small cabins on the property which have been rented out from time to 

time by the owners as summer vacation units.  The area is suitable for development 

as a recreational resort site.   

[4] Mr. Pollard's company, McCulloch Lake Resort Ltd. ("McCulloch Lake" or the 

"mortgagor"), bought the leasehold in 1982.  The petitioner, a respondent in these 

proceedings, is the Business Development Bank of Canada ("BDBC").  BDBC held a 

second mortgage on the property.  The respondent Mission Creek Mortgage Ltd. 

("Mission Creek") held the first mortgage while the third and fourth charges on the 

property were held by the respondents Karen Logan Smith and Thomas Smithwick 

respectively.  Ms. Smith is Mr. Pollard's sister. 

[5] Foreclosure proceedings were initiated by BDBC on August 8, 2001 as a 

result of a default by McCulloch Lake in its payment obligations. 

[6] The redemption period expired March 17, 2002.  The order nisi was 

pronounced November 6, 2002.  On November 6 there was also an order for the 

sale of the property, with approval to be obtained from the court, effective January 6, 

2003, with conduct of the sale to be jointly exercised between BDBC and Mission 

Creek.  After January 6, 2003 the property was listed for sale with a real estate 

company. 
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[7] The Order nisi permitted the mortgagor to redeem on these terms: 

9. subject to paragraph 10 below, upon the Respondents, or any of 
them, paying to the credit of this proceeding at the Court Registry 1355 
Water Street, in the City of Kelowna, in the Province of British 
Columbia, or paying to the solicitor of record for the Petitioner or, if no 
such solicitor exists then paying to the Petitioner, the amount required 
to redeem the Lands, the Leasehold Interest and the Property as 
aforesaid, together with the costs of this proceeding on or before 
pronouncement of either an Order Absolute of Foreclosure or an Order 
confirming the sale of the Lands, the Leasehold Interest and the 
Property, the Petitioner shall reconvey the Lands, the Leasehold 
Interest and the Property free and clear of all encumbrances in favour 
of it or any person claiming by, through or under it and shall deliver up, 
upon oath if required, all deeds, titles and documents in its custody, 
possession or power relating thereto to the Respondents so paying or 
to whom they shall appoint; 

[Emphasis added.] 

[8] Paragraph 10 referred to in the above quoted paragraph is irrelevant to these 

proceedings. 

[9] After a long period of negotiation BDBC accepted an offer  to purchase in the 

amount of $550,000 made by the Regional District of Central Okanagan in 

partnership with the Okanagan Boys and Girls Clubs.  The Regional District and its 

partner paid a $100,000 deposit on March 17, 2004.  The Regional District is the 

appellant on this appeal. 

The Court Proceedings 

[10] In accordance with the terms of the order for sale, on May 19, 2002 the 

parties appeared before Master Bishop to obtain approval for the sale.  Mr. Wilson 

appeared for BDBC and Mission Creek; Mr. Turner appeared for Ms. Smith the third 
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mortgagee; Mr. Brown appeared for Mr. Pollard, and McCulloch Lake; and Mr. 

Flannigan appeared for the Regional District and its partner. 

[11] In the proceedings before the master, Mr. Wilson began by outlining the 

background leading up to the Regional District's offer to purchase.  He advised the 

court that McCulloch Lake had had three years to pay out the mortgage or arrange 

for a better sale but that the Regional District offer was the best to date.  Mr. Brown 

then said this: 

Mr. Brown:  Your Honour, if I may?  I received a phone call yesterday 
by a gentleman who, in discussions with Mr. Pollard, has agreed 
to purchase some shares in the company from Mr. Pollard to 
pay out Business Development Bank completely the amount 
owing on the mortgage plus their costs and such.  I spoke to Mr. 
Argue, who is counsel for B.D.C., this morning and requesting a 
payout statement, how much is going to be due and owing up to 
today and the amount that he provided me was the amount of 
$278,381.  I have Mr. Brian Kane (phonetic) in court this 
morning who's willing and able to provide me with a cheque 
payable to our firm in trust with a direction that that amount be 
paid out in full subject to what Mission Creek may have to say 
on their mortgage, and also Mr. Turner for Karen Smith, the 
other mortgage holder. 

 

[12] Mr. Turner then advised the court that his client, Ms. Smith, had asked BDBC 

to provide her with an accounting as to how it arrived at the $278,000 figure owing 

on its mortgage.  Apparently some $519,000 had been applied to the debt which in 

November 2002 stood at $642,000.  Mr. Turner suggested that the amount owing on 

the mortgage might be less than $278,000.  After some further discussion Mr. Turner 

asked the court to put the matter over for a week so that the parties could determine 
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whether the offer that Mr. Brown was referring to could be examined to see if it was 

more beneficial to Ms. Smith than the one proposed by the Regional District. 

[13] Mr. Flannigan resisted the suggestion that the application to approve the sale 

be put over any longer.  He noted that it had taken almost three years to negotiate 

the purchase and to comply with various statutory provisions relating to the Regional 

District.  Because the purchase of the leasehold involved a joint venture between the 

Regional District and the Okanagan Boys and Girls Club it had been necessary to 

engage in a counter-petition process which involved the advertising of the proposed 

purchase.  Mr. Flannigan said that there had been an ample opportunity for other 

arrangements to be made and that it would be unfair to the proposed purchasers to 

interrupt the integrity of the process at that late stage.   

[14] Mr. Wilson advised the master that he was uncertain as to what "this other 

deal, quite frankly, gives, whether they're redeeming the mortgage or intending to 

purchase the mortgage or whatever else." 

[15] When the master made his ruling this transpired: 

The Court:  I will approve the sale.  There is only one offer before the 
court.  A telephone call purporting to have monies is not 
significant or sufficient for my purposes. 

Mr. Brown:  Your Honour, he is here right now with a cheque in hand.   

The Court:  I am going to approve the sale, as I said, in accordance 
with the order that was filed April 8, 2003…. 
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[16] On May 27, 2004 McCulloch Lake filed a notice of appeal.  It was served on 

the parties the next day.  On June 3, 2004 Ms. Smith, whose debt would not be 

satisfied by the proceeds of the sale, filed her notice of appeal. 

[17] The material indicates that McCulloch Lake applied to set down an application 

for a stay of proceedings, but that it could not be heard until May 31.  On May 31 the 

stay was refused by a justice of the Supreme Court.  Since the office of Land and 

Water British Columbia administers the licence of the Crown lease rather than the 

Land Title Office, BDBC proceeded to have the May 19 order entered and sent to 

the offices of Land and Water for registration. 

[18] The appellant took possession of the property on May 31, 2004. 

[19] On June 10, 2004 the appeal of the master's order was heard in Supreme 

Court in Kelowna.   

[20] Mr. Justice Shaw set aside the master's order.  In making the order he said 

this (at paras. 2-13):  

 During the course of the hearing before the master, counsel for 
the Pollards and McCulloch brought to the master's attention that there 
was a person in court with a cheque of sufficient funds to pay out the 
petitioner's mortgage.  He also advised that he had checked with 
counsel for the petitioner that morning to get the amount that was 
required and that the cheque was sufficient to cover that amount. 

 The learned master declined to do anything about the cheque 
that was in court, or to do anything about what Mr. Brown, counsel, 
had indicated to him.  He simply approved the sale.  In his words: 

I will approve the sale.  There is only one offer before the court.  
A telephone call purporting to have monies is not significant or 
sufficient for my purposes. 
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 It is to be noted that the master makes no reference to the 
cheque being in court, available to effect the redemption. 

 I can understand why the learned master may have overlooked 
the cheque in his ruling.  This is likely the result of his paying particular 
note to what counsel, Mr. Brown, said -- at least at the beginning of 
what Mr. Brown said and then not absorbing the fact that there was the 
cheque in court.  Mr. Brown in his submission said this: 

Your Honour, if I may?  I received a phone call yesterday by a 
gentleman who, in discussions with Mr. Pollard, has agreed to 
purchase some shares in the company from Mr. Pollard to pay 
out Business Development Bank completely the amount owing 
on the mortgage, plus their costs and such.  I spoke to Mr. 
Argue, who is counsel for B.D.C., this morning, and requested a 
pay out statement, how much is going to be due and owing up 
to today, and the amount that he had provided me was the 
amount of $278,381.  I have Mr. Brian Kane in court this 
morning, who is willing and able to provide me with a cheque 
payable to our firm, in trust, with the direction that the amount 
be paid out in full, subject to what Mission Creek may have to 
say on their mortgage, and also Mr. Turner for Karen Smith, the 
other mortgage holder. 

 Now, that statement, at first glance, gives the impression of 
simply relating something said in a telephone call.  That impression is 
reflected in the master's ruling where he says "A telephone call 
purporting to have monies is not significant or sufficient for my 
purposes."  I well understand what the master means, because that 
sort of vague assertion often occurs in foreclosure matters.  But here 
there was more and counsel advised that there was a man in court 
willing to provide a cheque to his law firm, in trust, sufficient to pay out 
the mortgage and costs, the amount of which counsel verified that 
morning. 

 In my view, the learned master erred.  He ought to have 
followed this matter up further.  The right to redeem was still in 
existence.  There was a serious statement by counsel, including an 
indication - a solid indication - that monies were then available to effect 
redemption.  Had the learned master fully appreciated what he was 
advised by counsel, he ought to have followed up counsel's statement 
and decided whether or not it was of substance.  However, the learned 
master focused upon the telephone call aspect of counsel's statement.  
In doing so, he unfortunately missed information of considerable 
significance.  The information was such that the learned master ought 
to have delayed making the order and approving the sale until he was 
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satisfied one way or the other as to the pertinence of the information in 
respect of the right of redemption. 

 This property has been in the hands of the Pollards and 
McCulloch for about twenty-three years.  It is the Pollards' home.  It is 
where they have operated a business.  The loss of this property, or of 
any property, is of such importance to the owners that great care must 
be taken to see that the property is not taken away if there is a serious 
proposal of redemption that is put before the court. 

 Counsel for the prospective purchaser takes the position that 
there were no affidavits put to the master to back up what was being 
said.  His point is well taken.  However, in response, counsel for the 
Pollards and McCulloch indicates that this is a matter that came up 
about five minutes before court started and it was quite impossible for 
him to have the proper material before the court; rather, he had in court 
with him the man with the cheque or who was prepared to write the 
cheque.  That, in my view, is something upon which the master ought 
to have followed up at the time. 

 Counsel for the prospective purchaser takes the position that his 
client has done a great deal of work on the property since the date of 
the master's order, that his client has been thereby prejudiced, and that 
I ought to take that into account on this appeal.  In that regard, I note 
that the appeal from the master's order was launched within the time 
required by the Rules of Court.  Indeed, two appeals were undertaken; 
one by the owners and the other by a third mortgagee.  An application 
to stay was made to a judge of this court.  The judge turned down that 
application.  This was all done within days after the hearing before the 
master. 

 The purchaser was well aware of the problem that it was facing, 
that is, that there was an appeal being taken.  The purchaser, with full 
knowledge of that problem, made expenditures and carried out 
renovations to the property.  I take into account that all this was done 
with full knowledge.  If I need to weigh matters in terms of prejudice, I 
find that the prejudice to the Pollards and McCulloch in losing the 
property, is far great than the prejudice to the prospective purchaser in 
respect of the efforts and the work that have been done. 

 Counsel for the prospective purchaser takes the position that 
this court has no jurisdiction to hear an appeal of this nature because 
the master's order has been entered and a transfer executed.  I do not 
agree with that submission.  This court is given jurisdiction under the 
Rules of Court to hear appeals from masters' orders and the fact that 
the winning side before the master may have acted upon the order 
does not deprive this court of its jurisdiction. 
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 Counsel also argues that I have a discretionary power to turn 
down the appeal and that I should do so in this particular case because 
the owners and the third mortgagee acted slowly.  In my view, they did 
not act slowly.  They acted quickly and within the Rules of Court. 

[21] Having determined that the master erred in failing to examine the assertions 

of the mortgagor that it was in a position to redeem the mortgage, the Supreme 

Court justice next turned to the question of remedy.   

[22] In the hearing before the Supreme Court justice the mortgagor attempted to 

place affidavits before the court that described the ability of the third party to 

advance funds to it at the time of the hearing before the master.  The affidavits set 

out the face value of the cheque and the fact that the cheque would have been 

honoured by the bank had it been tendered that day. 

[23] The appellant opposed the admission of the "fresh evidence" on the basis that 

the information contained in the affidavits had been available at the time of the 

hearing before the master and ought to have been filed before the hearing took 

place.  In the result the Supreme Court justice declined to receive evidence.  

Instead, he accepted the statements of counsel for the mortgagor that there were, at 

the time of the hearing in the Supreme Court, sufficient funds in the mortgagor's 

solicitor's trust fund to redeem the property. 

[24] The Supreme Court justice decided that he ought to deal with the matter 

rather than order a new hearing before the master.  The Supreme Court justice said 

this (at paras. 17-18): 
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 Now, should I proceed with the question of redemption today or 
should I refer it back to the master who did not deal with it?  In my 
view, I should deal with it today.  It has been thoroughly argued.  
Counsel for the Pollards and McCulloch Lake indicates that he has the 
money required for redemption in his trust account, and that he can 
obtain very quickly the monies required for the real estate commission. 

 I conclude that this is a case where redemption should be, and 
is, allowed.  The monies required for redemption are to be paid by 
Tuesday next, the 15th of June, 2004, or such earlier date that counsel 
for the Pollards and McCulloch indicates he can look after it.  The 
monies in respect of the real estate commission will be paid into Mr. 
Argue's trust account by that date.  I assume that counsel for the 
Pollards and McCulloch will pay the correct amounts, so I will not detail 
them in my reasons.  If there is any question about that, the matter can 
be referred back to me, but I presume that that will not be necessary. 

[25] The portions of the order relevant to this appeal are the following: 

2. The transaction transferring the lands and premises which are 
the subject matter of this Appeal which are known and 
described as: 

a. Crown Lease 334565 and Modification Agreement dated 
July 15, 1998 and Crown License 337732 with respect to 
PID 025-014-102, Lot 1, District Lot 6868, 4177S and 
4204, SDYD, Plan KAP68835, formerly Block C of District 
Lots 6868 and 4177S and Block D of District Lots 686S 
and 4204, SDYD (the "Real Property"); 

b. The personal property of the Respondent, McCulloch 
Lake Resort Ltd. relating to the Real Property and 
charged by the Petitioner's General Security Agreement 
(the "Assets"); 

 to the Regional District of the Central Okanagan (the 
"Purchaser") by the Order of Master Bishop made May 19, 2004 
is hereby set aside; 

3. The Respondent, McCulloch Lake Resort Ltd., shall be entitled 
to redeem the mortgage of the Petitioner registered in the 
Ministry of Lands for the Province of British Columbia, file 
number 3400568 (the "Mortgage") provided they do so on or 
before June 15, 2004 paying the amount required to redeem the 
Mortgage to Counsel for the Petitioner; 
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* * * 

8. The Respondent McCulloch Lake Resort Ltd. shall be entitled to 
possession of the Real Property upon payment of the 
redemption amount including the Real Estate Commissions to 
Counsel for the Petitioner. 

The Grounds of Appeal 

[26] The appellant says that the Supreme Court justice erred in interfering with the 

master's exercise of discretion and in allowing the mortgagor to redeem the 

mortgage. 

[27] Counsel for the appellant submits that the Supreme Court justice made a 

number of errors in fact and in principle which led to an unacceptable interference.  

Counsel says that the Supreme Court justice erred in accepting that an application 

for redemption was properly before the courts and in accepting that funds were 

actually tendered in the May 19 hearing.  In making the order for redemption the 

appellant says that the learned Supreme Court justice erred in failing to consider 

commercial efficacy after the sale and in failing to uphold the integrity of the court-

ordered sale process.  The appellant says that the order of Mr. Justice Shaw allows 

a non-party to in effect purchase the property for less than the amount of the offer 

approved by the master. 

Discussion 

[28] It is common ground in this appeal that the mortgagor had a right of 

redemption that extended beyond the redemption period set out in the order nisi.  

The appellant submitted that redemption after the expiry of the redemption period 
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was not automatic but could only be done if certain conditions, set out in the order 

nisi, were fulfilled.  The appellant submitted that if the mortgagor was to redeem after 

the expiry of the redemption period, it bore the onus of making positive efforts to 

communicate redemption to the mortgagee, tendering funds sufficient to redeem, 

and following up on all corollary matters with due diligence.  Counsel for the 

appellant submitted that none of this had been done by the time the application for 

approval of sale had reached the master. 

[29] The appellant's submission rests on the proposition that the master was 

under no duty to permit the mortgagor an opportunity to redeem his mortgage unless 

the steps set out in the order had been fulfilled by the time the application to approve 

the order was called in Chambers.  Thus, he says, the Supreme Court justice erred 

in setting aside the master's order for sale when the only evidence that the 

mortgagor was in a position to redeem was a bare assertion by counsel at the 

hearing that there was someone in court with a cheque willing to make the payment. 

[30] The Supreme Court justice took another view of the matter.  Implicit in his 

reasons is the assumption that the mortgagor's right to redeem remains available to 

him until the order for sale is actually approved by the court.  I am of the view that 

the Supreme Court justice was right in that assumption.  The words of the order are 

that the mortgagor may redeem by fulfilling the conditions of paragraph 9 of the 

order "on or before pronouncement of . . . an Order confirming the sale of the . . . 

Leasehold Interest . . . ."  Thus, the Supreme Court justice concluded that the master 

ought not to have ignored the submissions of counsel for the mortgagor to the effect 

that there was a real and substantial possibility that the mortgagor was in a position 
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to redeem.  The interests of justice required that the master examine the possibility 

by granting a short adjournment, or by permitting further submissions and evidence 

as to the substance of the assertion.  Here, there was more than a bare assertion 

that the mortgagor thought he might be able to redeem if given the opportunity; there 

was an assertion that there was a person in court ready, willing and able to provide 

the financing.  In those circumstances the Supreme Court justice said that fairness 

required that the master provide counsel with an opportunity to establish that this 

was so.   

[31] I am of the view that it cannot be said that the Supreme Court justice erred in 

his analysis of the circumstances or in his conclusion that the master acted too 

quickly in approving the sale without further inquiry.  The ground of appeal that the 

Supreme Court justice erred in interfering with the discretion of the master must fail. 

[32] Next, the appellant submitted that even if the master had erred by failing to 

permit counsel for the mortgagor an opportunity to establish that it was in a position 

to redeem, the evidence before the Supreme Court justice was insufficient to permit 

him to make the order.  In those circumstances, the appellant says that the Supreme 

Court justice should have dismissed the appeal. 

[33] As I mentioned earlier, at the urging of the appellant, the Supreme Court 

justice declined to admit affidavit evidence which set out that viable financing was in 

place which would have allowed the mortgagor to redeem at the time of the hearing 

before the master.  It seems to me that the Supreme Court justice ought to have 

admitted that evidence.  His ruling was that the master had failed to make the proper 
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inquiries.  Having ruled that this was in error, the Supreme Court justice ought to 

have permitted the mortgagor to set out the circumstances as they existed at the 

time of the application before the master.  This would have permitted the Supreme 

Court justice to determine whether the master, being apprised of all the 

circumstances, would have nonetheless made the order for sale or permitted the 

owner to take the proper steps to redeem. 

[34] It was the appellant, however, who opposed the introduction of that evidence.  

Without the evidence the Supreme Court justice proceeded as if the application were 

before him at first instance.  He accepted evidence that the mortgagor was in the 

position to redeem the mortgage and permitted it to do so as set out in the order I 

have reproduced above. 

[35] While recognizing that the situation on the appeal in the Supreme Court was 

out of the ordinary, I am of the view that the better course would have been for the 

mortgagor to have arrived at the hearing having complied as far as possible with the 

terms of paragraph 9 of the order nisi.  The mortgagor ought to have urged the 

Supreme Court justice to accept its affidavit evidence and to make the order that the 

master ought to have made.  The procedure on the appeal was flawed to the extent 

that it was not conducted in this manner.  However, I am of the view that had the 

proper procedure been followed, the Supreme Court justice would have come to 

substantially the same conclusion he came to in any event. 

[36] On the appeal before us the appellant took the position that it was not open to 

the mortgagor to redeem only the second mortgage.  He submitted that if he was to 
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do so, the consent of the other mortgagees was required.  I would not accede to this 

ground of appeal.  This argument was not made before the Supreme Court justice, 

the terms of the order nisi do not require the consent of the parties, all were 

represented in the courtroom and no one but the appellant and BDBC objected to 

the redemption of the second mortgage. 

[37] Next, the appellant submits that the order of Mr. Justice Shaw failed to uphold 

the integrity of the court-ordered sale process.  I accept the submissions of counsel 

for the mortgagor and Ms. Smith that the fundamental purpose of the sale approval 

application is to consider the best interests of the parties who have a direct interest 

in the proceeds of the sale, primarily the creditors.  Counsel accedes that along with 

the interests of the creditors the court will consider the fairness of the process to 

prospective purchasers.  However, another important factor in maintaining the 

integrity of the foreclosure process is protecting the owner's right to redeem up until 

the time that the court makes an order for sale.  As Mr. Justice Shaw noted, the loss 

of any property to an owner is of such importance that great care must be taken to 

see that the property is not taken away if there is a serious proposal of redemption 

that is put before the court.  While the appellant has made much of the time, effort 

and money that it put into the property, it did so knowing that it was purchasing 

property in foreclosure proceedings with all its attendant risks.  The appellant 

continued to expend monies after the notices of appeal had been filed that 

challenged the order of the master.  While successful in resisting an application for a 

stay of proceedings the appellant had to be aware that the matter was not finally 

resolved as the order approving the sale was under appeal.  It was aware of the risk 
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that the appeal would be successful and chose to make the expenditures that it did. 

In my view Mr. Justice Shaw carefully weighed these interests and circumstances 

before making the order that he did.   I would dismiss this ground of appeal. 

[38] Finally, the appellant says that the effect of the order is to permit a third party 

to obtain the property at a lower price than the Regional District had offered.  As 

counsel for Ms. Smith pointed out, the third party did not purchase the property.  His 

financing allowed the mortgagor to redeem the appellant's mortgage.  The 

mortgages of Mission Creek, Smith and Smithwick remained on title.  The mortgagor 

and all the creditors were in a much better position after the redemption of the 

appellant's mortgage than they would have been if the offer for sale had been 

approved by the court.  I would dismiss this ground of appeal. 

Conclusion 

[39] For these reasons I would dismiss the appeal.  

 
“The Honourable Madam Justice Ryan” 

I Agree: 

“The Honourable Madam Justice Newbury” 

I Agree: 

“The Honourable Mr. Justice Mackenzie” 
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Alternatively, they submit that leave should be granted pursuant to s. 193(e) on the basis that the
standing of civil defendants and the sufficiency of affidavit evidence in s. 38 proceedings are questions of
general significance, and that the impugned order was impermissibly broad. Held: Leave to appeal is
required and leave is denied. The application does not engage ss. 193(b) or (c) and the proposed
grounds of appeal do not warrant granting leave.

Reasons for Judgment of the Honourable Mr. Justice Abrioux:

Introduction

The applicant appellants seek to appeal an order of Justice Davies (the “Order") pronounced
September 29, 2020 and not yet entered, which dismissed their application to set aside (i) an order made
by a Master granting the respondent permission to commence proceedings in place of the trustee
pursuant to s, 38 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 [BIA]; and (ii) 16 Certificates
of Pending Litigation (“CRLs") filed by the respondent against various of their properties. They seek an
order that they may appeal the order as of right, or alternatively, an order granting leave to appeal.

The respondent opposes the application. He submits that there is no leave as of right and that
the application for leave should be dismissed.

For the reasons that follow, I agree with the respondent that leave to appeal is required, and I
would decline to grant leave.

[1]

[2]

[3]

Background

Mr. Kris Tasci, a businessman, made an assignment in bankruptcy on December 14, 2017. Roy
Sommerey, his former lawyer, filed a proof of claim with the Trustee on February 21,2018, pursuant to
which he is a secured creditor of the bankrupt in the amount of $1,201,018.91 and an unsecured creditor
in the amount of $548,829.45.

On August 9, 2019, Mr. Sommerey emailed the Trustee requesting an update on the status of
Mr. Tasci’s bankruptcy. He also asked the Trustee to commence legal proceedings against Mr. Tasci,
Mr. Tasci’s spouse Ms. Herbert, and their respective companies in respect of alleged fraudulent
preferences and fraudulent transactions. Mr. Sommerey noted that he had become aware of possible
claims following review of a bailiff's report received August 30, 2017, and that the two-year limitation
period pursuant to s. 6 of the Limitation Act, S.B.C. 2012, c. 13 was therefore fast approaching.

The Trustee replied that she was unable to respond to information requests until she returned to

work on August 20, 2019 and that there were no funds in the estate with which to proceed with the
proposed action. She advised Mr. Sommerey that he would either have to fund the litigation or apply
under s. 38(1) of the BIA to bring proceedings at his own expense.

Section 38 of the BIA provides;

Proceeding by creditor when trustee refuses to act

38(1) Where a creditor requests the trustee to take any proceeding that in his opinion would be
for the benefit of the estate of a bankrupt and the trustee refuses or neglects to take the
proceeding, the creditor may obtain from the court an order authorizing him to take the
proceeding in his own name and at his own expense and risk, on notice being given the other
creditors of the contemplated proceeding, and on such other terms and conditions as the court
may direct.
Transfer to creditor

(2) On an order under subsection (1) being made, the trustee shall assign and transfer to the
creditor all his right, title and interest in the chose in action or subject-matter of the proceeding,
inciuding any document in support thereof.

Benefits belong to creditor

(3) Any benefit derived from a prooeeding taken pursuant to subsection (1), to the extent of his
claim and the costs, belongs exclusively to the creditor instituting the proceeding, and the
surpius, if any, belongs to the estate.

Trustee may institute proceeding

[4]

[5]

[6]

[7]
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(4) Where, before an order is made under subsection (1), the trustee, with the permission of
the inspectors, signifies to the court his readiness to institute the proceeding for the benefit of
the creditors, the order shall fix the time within which he shall do so, and in that case the
benefit derived from the proceeding, if instituted within the time so fixed, belongs to the estate.

On August 19, 2019, Mr. Sommerey appeared before  a Master of the Supreme Court of British
Columbia and obtained short leave to proceed with the s. 38 application. The following day Master
Schwartz granted the order, which authorized Mr. Sommerey to

... prosecute legal proceedings against the Bankrupt and other persons and companies
... to be named as defendants ... for conducting or participating in money, property or financial
transactions comprising fraudulent transfers, fraudulent preferences, and/or placing property or
money derived from or through the initiative and work of the ... Bankrupt into the names of
others ...

[8]

1.

The Trustee's right title and interest in the proceedings was then transferred to Mr. Sommerey.
On August 23, 2019, he filed a Notice of Civil Claim with the Kelowna registry against Mr. Tasci and the
applicants in this application, seeking remedies under the Fraudulent Preference Act, R.S.B.C. 1996,
c. 164 and Fraudulent Conveyance Act, R.S.B.C. 1996, c. 163, among others.

[10] The applicants filed a Notice of Application on July 20, 2020 to set aside Master Schwartz’s order.
Their arguments centered on three grounds: (i) that Mr. Sommerey, a practicing lawyer, inappropriately
relied on his own affidavit; (ii) that the affidavit failed to disclose a cause of action except through reliance
upon inadmissible hearsay; and (ill) that the short leave application of August 19, 2020, was “in every
way an ex parte application" and that Mr. Sommerey had failed to comply with the duty to make full and
frank disclosure.

[11] Justice Davies dismissed the application on September 29, 2020. In his reasons for judgment,
indexed at 2020 BCSC 1438 (the “Reasons"), he explained that in light of Mr. Sommerey's
correspondence with the Trustee and his steps in obtaining short leave, the application was not
equivalent to an ex parte application. He found that Mr. Sommerey was not precluded from relying on his
own affidavit since he was acting on his own behalf rather than on behalf of a client. Lastly, he decided
that there was sufficient admissible evidence in Mr. Sommerey's affidavit to uphold Master Schwartz's
order.

[12] In light of these conclusions, the judge declined to address what the applicants submit was a
threshold issue, being whether they have the standing to challenge the granting of an s. 38 order.

The Legislation

[13] Recourse to this Court in this matter is governed by s. 193 of the BIA:

Court of Appeal

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal from any order
or decision of a judge of the court in the following cases:

(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other cases of a similar nature in the
bankruptcy proceedings;

(c) if the property involved in the appeal exceeds in value ten thousand dollars;

(d) from the grant of or refusal to grant a discharge if the aggregate unpaid claims of
creditors exceed five hundred dollars: and

(e) in any other case by leave of a judge of the Court of Appeal.

[9]

Positions of the Parties

[14] This application raises two issues: whether leave to appeal is required; and if so, whether it
should be granted.

[15] The applicants' primary position is that they are entitled to appeal as of right on the basis of
ss. 193(b) and 193(c) of the BIA. They submit that s. 193(b) applies because the scope of Master
Schwartz's order is so broad as to leave “no limits to what cases of a similar nature [Mr] Sommerey
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might bring against the current Defendants or others.” They also argue that s. 193(c) applies in that the
property at issue in Mr. Sommerey’s Notice of Civil Claim is well in excess of $10,000.

[16] Alternatively, they submit that leave should be granted under s. 193(e). They say that the
proposed appeal is of general importance since it raises issues concerning the sufficiency of evidence in
support of s. 38 applications, the permissible scope of s. 38 orders and the standing of similarly situated
applicants to challenge these orders once made. In particular, they refer to certain case law which, they
submit, reflects inconsistent approaches to the issue of standing. They add that the appeal is clearly of
great importance to the applicants, since it could be dispositive of Mr. Sommerey's civil claim. The
appeal, they submit, would have arguable merit.

[17] In relation to the sufficiency of the affidavit evidence required on an s. 38 application, the
applicants say that it is clear from Mr. Sommerey’s affidavit that he seeks to commence the action
against them for the purposes of conducting a speculative fishing expedition. Paragraph 31 of his
affidavit states:

31. The exact nature of what Mr. Tasci did do and is doing in business, the money these
activities made and what he did or directed to be done with it are all unknown to me. It is

necessary to commence legal proceedings to obtain this information.

[18] Mr. Sommerey submits that neither ss. 193(b) nor 193(c) applies in the circumstances. He argues
that s. 193(b) is inapplicable because there are no other proceedings of a similar nature in these
bankruptcy proceedings. Furthermore, s. 193(c) does not apply because the proposed appeal concerns
procedural matters lacking any direct monetary impact on the applicants.

[19] Mr. Sommerey further argues that leave should not be granted under s. 193(e). He characterizes
the points on the proposed appeal as of limited significance generally or to the action itself. He submits
that an appeal would lack merit, as the applicants are seeking to “re-argue the lssue[s] de novo" by
raising the same arguments made before the chambers judge. Lastly, he submits that granting leave to
appeal would unduly hinder the progress of his action.

Analysis

Is Leave Required?

[20] The applicants base their primary submission on this issue by referring to ss. 193(b) and 193(c) of
the BIA. They submit that these subsections involve rights which this Court has described as “broad,
generous and wide-reaching”: Wong v. Luu, 2013 BCCA 547 at para. 23 (Harris J.A. in Chambers)
[Wong]. Following this approach, they have an appeal from the judge's order as of right.

In Forjay Management Ltd. v. Peeverconn Properties Inc., 2018 BCCA 188 at paras. 33-35 (in
Chambers) [Forjay], Justice Willcock referred to differing view points on this issue:

Construction of Section 193

The respondents say s. 193(a) to (d) of the BIA should be read narrowly, relying, in
part on the decision of the Ontario Court of Appeal in 2403177 Ontario Inc. v. Bending Lake
Iron Group Limited, 2016 ONCA 225 (Chambers) [Bending Lake]. In that case. Brown J.A.
says:

[21]

[33]

Courts have observed that the availability under s. 193(e) of a right to seek leave
to appeal in circumstances falling outside those captured by automatic rights of appeal in
ss. 193(a) to (d) signals the need for appeal courts to control bankruptcy proceedings in
order to promote the efficient and expeditious resolution of the bankruptcy, one of the
principal objectives of bankruptcy legislation.[17] However, courts across the country tend
to part company on whether securing those objectives of the BIA is fostered by a “broad-
generous and wide-reaching’’ interpretation of the appeal rights contained in BIA
ss. 193(a) to (d) - with the bar set low to fall within s. 193(c)ri81 - or bv interpretations
conducted within the context of the demands of “real time litigation” characteristic of
contemporary insolvency and restructuring Droceedinas.f191

[Emphasis added.]

Justice Brown adopted the latter approach. The former approach is that taken by my
brother Harris J.A. in Wong v. Luu, 2013 BCCA 547, described at para. 23:

[47]

[34]
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[23] I am not persuaded that the objects and purposes of the legislation compel such a
narrow construction of the subsection so that it does not apply to the circumstances of
this case.! agree that the requirement for leave to appeal in circumstances falling outside
those captured by a right of appeal indicates the need to control bankruptcy proceedings
in order to promote the efficient and expeditious resolution of the bankruptcy. This is
clearly one of the principal objectives of bankruptcy legislation. Nonetheless, that
objective cannot be taken too far in eliminating the right to appeal. The right of appeal
under the Bankruptcy and Insolvency Act is broad, generous and wide-reaching. A right
of appeal exists, for example, in respect of any matter if the property in question has a
value greater than $10,000. This can hardly be thought of as a limited right of appeal; to
the contrary, the bar is set low indeed. Interpreting s. 193(b) to confer a right of appeal in
the circumstances of this case does not frustrate, nor is it inconsistent with, the purpose
and objects of the bankruptcy legislation.

[35] Bearing in mind that there are what appear to be differing approaches to the
interpretation of the legislation, I turn to the specific provisions. For reasons that will, I hope,
become obvious, it is not necessary in this case to reject the narrow approach of Brown J.A. or
to expressly adopt the broader approach favoured by this Court in Wong.

[22] I consider myself to be in a similar position here since whether the broad or narrow approach is
followed, the result would be the same. The applicants do not have a right to an appeal; leave is
required.

[23] I will first consider s. 193(b), which provides that an appeal lies to the Court of Appeal from any
order or decision, if the order or decision is likely to affect other cases of a similar nature in the
bankruptcy proceedings.

[24] Section 193(b) only applies if the other cases potentially affected by an impugned order are “in
the bankruptcy proceedings,” which Is to say “in the same matter”; Forjay at para. 42, citing Wong at
para. 22. Those other cases must involve a “real dispute”: Wong at para. 19, citing Lemay c. Lamarre
(1934), 16 C.B.R. 189 (Q.C.C.A.).

[25] In Forjay, the appellants sought to appeal an order of Justice Fitzpatrick directing the court-
appointed receiver of a property development to disclaim 40 pre-sale contracts for units in the
development. The appellants, who were parties to those contracts, argued that they had a right to appeal
the order pursuant to ss. 193(a), (b) or (c). Justice Wlllcock held, inter alia, that s. 193(b) was engaged
because the appeal was likely to affect the resolution of disputes between purchasers and secured
creditors over other pre-sale contracts In the development, many of which were "of a similar nature" to
those at Issue: Forjay at paras. 40 and 43.

[26] Here, the applicants have not identified any other cases in the bankruptcy proceedings that could
be affected by the judge's order. Rather, they argue that the underlying order of Master Schwartz is so
broad that it could conceivably lead Mr. Sommerey to bring further cases of a similar nature. In my view,
this fails to satisfy the threshold of a "real dispute” that would bring the proposed appeal within s. 193(b)
such that leave to appeal would not be required.

[27] I will now turn to s. 193(c) which provides an appeal lies to the Court of Appeal from any order or
decision "if the property involved in the appeal exceeds in value ten thousand dollars.

[28] Forjay is authority for the proposition that s. 193(c) does not apply to orders that;

(a) are procedural in nature;

(b) do not bring into play the value of the debtor’s property; or

(c) do not result in a loss.

Forjay at para. 47, citing Bending Lake at para. 53.

[29] To "result in a loss,” the order in question must contain some element of a final determination of
economic interests: Forjay at para. 53, citing Bending Lake at para. 61.

[30] All three factors from Forjay are present here.

[31] No property, strictly speaking, is at issue in this appeal. The issue underlying this application and
the proceedings below is whether Mr. Sommerey was entitled to bring a claim against the applicants in 5/9
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place of the Trustee. Even if the appeal was successful, the claims in the action wouid not be resolved,
but would rather revert to the Trustee of the Bankrupt's estate. As such, s. 193(c) is not engaged.

I would therefore find that neither provision applies, and leave to appeal is required.

Should Leave Be Granted?

132]

[33] The test for leave pursuant to s. 193(e) of the BIA was recently described by Justice Garson in
McKibbon v. SDO Canada Limited, 2020 BCCA 7 (in Chambers):

[20] In Farm Credit Canada v. Gidda, 2015 BCCA 236 at para. 11 (Chambers), Justice
Goepel citing Business Development Bank of Canada v. Pine Tree Resorts Inc., 2013 ONCA
282 articulated the test for granting leave under s. 193(e) of the BIA. The test inquires whether
the proposed appeal;

raises an issue that is of general importance to the practice in
bankruptcy/insolvency matters or to the administration of justice as a whole, and is one
that this Court should therefore consider and address;

is prime facie meritorious, and

would unduly hinder the progress of the bankruptcy/insolvency proceedings.

[21] Justice Goepel noted that these criteria are functionally identical to the general test for
leave to appeal set out in Power Consolidated (China) Pulp Inc. v. British Columbia Resources
Investment Corp. (1988), 19 C.P.C. (3d) 396 (B.C.C.A.), which direct an inquiry into:

whether the point on appeal is of significance to the practice;

whether the point raised is of significance to the action itself;

a)

b)

c)

[1]

[2]

[3] whether the appeal is prima facie meritorious or, on the other hand, whether it is
frivolous; and

[4] whether the appeal will unduly hinder the progress of the action.

[22] In the general test for leave to appeal, the overarching concern is the interests of
justice: Hanlon v. Nanaimo (Regional District), 2007 BCCA 538 (Chambers) at para. 2. As per
Justice Goepel in Farm Credit Canada, the two tests above are functionally identical, and this
includes the requirement that I consider the interests of justice in an application for leave to
appeal under s, 193(e) of the BIA.

[34] In my view. Justice Davies accurately summarized the framework which applies to an s. 38
application at paras. 23-26 of the Reasons:

Although s. 38 states that notice of the contemplated proceeding is to be given to
other creditors no such notice is required before an application can be made. The only party to
whom notice of an application under s. 38 must be given is the trustee of the bankrupt’s estate.
See; Bank of British Columbia v. McCracken ef a/(1986), 1986 CanLI1 1093 (BC CA), 4
B.C.L.R. (2d) 35 (C.A.) [McCracken] and Jaston and Co. v. McCarthy 1998 CanLII
6455 (BC CA). 59 B.C.L.R. (3d) 168 (C.A.) [Jaston].

More specifically, there is no requirement that notice be given to the bankrupt or any
other proposed defendant. See: Salloum (Re) (1990), 1990 CanLII 2260 (BC CA), 51 B.C.L.R.
(2d) 336 [Saiioum] at para. 27.

[25] It is also settled law in British Columbia that failure to comply with or incomplete
procedural compliance with s. 38 of the Act is to be treated in appropriate circumstances only
as an irregularity. See: Jaston and Culp v. KPMG eta!., 2006 BCSC 1599 [Culp] at para. 13,
leave to appeal refused, 2006 BCCA 462 at para. 20.

[26] Jaston further establishes that where there is no proof of prejudice caused to a person
affected by non-compliance or incomplete procedural compliance with the procedural
requirements of s. 38 of the Act such an irregularity can and should be cured by the making of
or amending an order made under s. 38 nunc pro tunc.

[35] The power to grant an s. 38 application is discretionary: KPMG LLP v. Culp, 2006 BCCA 462 at
para. 22 (Smith J.A. in Chambers).

[36] The applicants submit that the issues raised on appeal, which include who has standing to
oppose an s. 38 application and the adequacy of the affidavit evidence in support of the application for

[23]

[24]
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an s. 38 order, are of general importance to the practice in bankruptcy/insolvency matters, and to the
administration of justice as a whole. Accordingly, they require that a division of the Court address them.

[37] Regarding standing, they submit that courts appear to have differed on when a bankrupt or civil
defendant has standing in s, 38 proceedings.

[38] In particular, they cite Jurisprudence in British Columbia that appears to be divided regarding
whether fraud is the sole ground upon which standing can be founded, or whether other concerns such
as harm to the administration of justice or material nondisclosure may also suffice: see Fomula Atlantic
Financial Corp. v. Canada (Attorney General) (1994), 1994 CanLI1 1135 (BC CA), 10 B.C.L.R. (3d) 52 at
paras. 11-13 (C.A.) (Taylor J.A. In Chambers) and Culp v. KPMG etai, 2006 BCSC 1599 at paras. 28
and 36, leave to appeal ref’d 2006 BCCA462 at para, 21.

[39] They contrast this with jurisprudence in other provinces that appears to have endorsed the
broader view of standing: see Shaw (Trustee of) v. Nicol Island Development Incorporated, 2009 ONCA
276 at paras. 44-48; Smith v. Pricewaterhousecoopers Inc., 2013 ABCA 288 at para. 34.

[40] In this case, the applicants submit that their standing derives from procedural irregularities in the
proceedings below, including Mr. Sommerey’s reliance on what they assert was inadmissible evidence,
and para. 31 of Mr. Sommerey’s affidavit which is set out at para. 17 above.

[41] In my view the applicants have not established that this issue militates in favour of leave being
granted.

[42] The judge, having considered many of the authorities to which I have referred on the question of
standing, stated at para. 39 of the Reasons:

I have concluded that the issues raised should be determined on the merits of this
application rather than upon the disputed issue of whether the applicants have standing to
apply to set aside the Order,

[43] While there may be inconsistencies in the jurisprudence, and I make no comment on whether
there are in fact any, since the issue played no part in the outcome of the proceedings below and there
was no analysis by the judge on the issue, in my view the interests of justice would be better served by
considering the question with the benefit of full reasons in the Court below; Gorenshtein v. British
Columbia (Employment Standards Tribunal), 2016 BCCA 457 at paras. 45-46 [Gorenshtein]-, Price v.
Robson, 2017 BCCA 419 at para. 75 (Fitch J.A. in Chambers).

[44] I will now turn to the applicants' other submissions.

[45] An appeal is not significant to the practice where there is an abundance of law on the point and
where it would not settle the law on a substantive or procedural issue: Carpenter Fishing et al v. HMTQ,
2002 BCCA 104 (Prowse J.A. in Chambers) at para. 6.

[46] In considering the merits of the appiication, the judge concluded that Mr. Sommerey’s affidavit
was sufficient to support the making of the Master's Order. He did so having carefully considered the
applicants’ objections to Mr. Sommerey having filed and spoken to his own affidavit together with other
arguments relating to inadmissible hearsay.

[47] With respect to the latter issue, the judge, having quoted from this Court’s decision in Albert v.
Politano, 2013 BCCA 194 at paras. 19-22 concluded;

In considering the applicant's hearsay submissions it must also be noted that if
evidence is not adduced to prove the truth of an out of court statement or document but is
rather adduced for a non-hearsay purpose, it will not be inadmissible.

[72] In this case the causes of action against the applicants and Mr. Tasci that are asserted
by Mr. Sommerey (as identified by him to the Trustee in the correspondence from which I have
quoted at para. 19 of these Reasons) are fraudulent preferences and fraudulent transactions
contrary to the provisions of either the Act or of Provincial legislation, or both.

Those causes of action are not complex.

The delict in each case is the transfer of an interest in property by an insolvent
debtor to avoid recovery from the sale of that property by creditors or in an attempt by an
insolvent debtor to advantage one creditor (usually a related party) to the disadvantage of
others.

[39]

[71]

[73]

[74]
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Mr. Sommerey’s affidavit and the information upon which he relied in seeking
authorization under s. 38 of the Act must be considered in that context.

More specifically in relation to admissible evidence related to the causes of action
asserted by him, Mr. Sommerey:

1) Identified from his own knowledge the assets and apparent wherewithal of the
bankrupt when he and his wife loaned significant amounts of money to Mr. Tasci when
compared to the bankrupt's similar lifestyle after his assignment in bankruptcy.

2) Identified from his own knowledge the existence of the applicants’ corporations
involved with or related to the bankrupt and his wife and the fact that Mr. Tasci granted
a security interest to one of those corporations in 2014 when Mr. Sommerey and his
wife were unsecured judgement creditors due to a shortfall in mortgage foreclosure
proceedings against Mr, Tasci.

3) Identified with specificity the bailiff retained by Ms. Whidden to pursue collection
proceedings under her GSA who reported upon assets that were seized by him and
also identified assets held by either a corporation related to the bankrupt and his wife
or by the bankrupt's wife. Although that evidence is not admissible to prove the truth of
what the bailiff determined to be the ownership of individual items seized, it is,
admissible to the extent that it records Mr. Sommerey’s knowledge of the progress or
lack of progress of the collection proceedings.

4) Identified from his own knowledge that the security interest granted by the bankrupt
to the related company in 2014 was amended by the bankrupt in 2017 (immediately
before the bankrupt’s assignment bankruptcy) to provide security over two of the
assets that had earlier been seized by the bailiff.

The fact that Mr. Sommerey’s wife was later successful in obtaining an order for the
disposition of assets seized by the bailiff (a copy of which was appended to Mr. Sommerey’s
affidavit) notwithstanding the assertions by the related corporation that it held a security
interest in some of those assets is not hearsay evidence and also affirms the truth of at least
some of the contents of the information related to Mr, Sommerey by the bailiff.

In all of those circumstances I am satisfied that notwithstanding some of the
information contained in Mr. Sommerey's affidavit constitutes inadmissible hearsay because he
did not specifically assert his belief in each piece of information to which he referred, sufficient
reliable non-hearsay evidence remains after the excising of inadmissible hearsay evidence to
preclude the setting aside of the Order.

[75]

[76]

[77]

[78]

[48] I agree with the respondent that the sufficiency of Mr. Sommerey’s affidavit evidence before
Master Schwartz was a highly fact-specific exercise. Furthermore:

●  the legal framework referred to by the judge does not involve any point of principle nor does it
raise an issue of importance to the practice or the action itself; and

●  the applicants have not identified any extricabie errors of law in the judge’s decision, such that
granting leave is warranted.

[49] The applicants also submit that the Master's order was impermissibly broad and vague. This
issue does not appear to have been specifically addressed before the judge and would thus constitute a
new issue on appeal. As Justice Saunders explained in Gorenshtein at para. 44, this Court "generally
does not consider submissions that were not advanced in the proceeding giving rise to the order
appealed." The power to do so is ultimately discretionary, and is “guided by the balancing of the interests
of justice as they affect all parties”: R. v. Winfield, 2009 YKCA 9 at para. 18.

[50] The applicants cite Jaston & Co. v. McCarthy (1998), 1998 CanLII 6465 (BC CA), 59 B.C.L.R.
(3d) 168 (C.A.). In that case, the plaintiffs had obtained an order under s. 38 of the BIA permitting them
to “take this proceeding in their own names ...," without any further specification. On appeal, this Court
observed that the order "according to its terms ... purport[ed] to permit the appellants to take over the
bankruptcy proceeding" and therefore failed to comply with s. 38: at paras. 27-28.

[51] In my view, Jaston is distinguishable. Master Schwartz's order in this case specifies that the order
applies to proceedings for fraudulent transactions, fraudulent preferences and other instances in which
property derived from the Bankrupt's own efforts, and held in trust for the Bankrupt, has been transferred
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to others. While broadly worded, I am not persuaded that this amounts to permitting Mr. Sommerey to
"take over the bankruptcy proceeding.”

[52] Considering the stringency of the test for permitting new issues on appeal, I am not persuaded
that it would be appropriate to entertain this issue on appeal.

[53] For all these reasons I would also conclude that the applicants have not established that the
appeal is prima facie meritorious.

[54] The final factor to be considered is whether granting leave will unduly hinder the progress of the
action.

[55] This factor includes an examination of potential concerns as to timing and the sufficiency of the
factual matrix. As explained by Justice Hail in Smith v. Global Plastics, 2001 BCCA 152 (in Chambers);

[11] Concerns as to timing and possible interference with a number of matters that are
important such as,

[1] the trial date which we ought not to imperil,

[2] the possibility of bringing a rule 18A application;

[3] the possibility of settlement negotiations; or

[4] matters that relate to the temporal aspect of the litigation,

must fall for consideration in making any decision relative to any order for leave, or a stay that
might be granted.

[56] It appears from the record that the appellants have failed to comply with document obligations
and to move the underlying action forward since the application which resulted in the order under appeal
was brought before the judge.

[57] Accordingly, this criterion also weighs against granting leave to appeal.

[58] In conclusion, when I consider all the relevant factors, it is not in my view, in the interests of
justice, to grant leave.

Disposition

[59] Pursuant to s. 193(3) of the BIA leave to appeal is required.

For the reasons I have identified, leave to appeal is denied.[60]

The Honourable Mr. Justice Abrioux’
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Wongv. Luu Page 2

Summary:

Mr. Luu is in the midst of bankruptcy proceedings in Hong Kong, \\here he resides.
The trustees in bankruptcy applied for a disclosure order, seeking information about
money thought to be held in trust for Mr Luu by the Vancouver law firm Murray
Jamieson. The information was refused on the basis that it was privileged. The judge
ordered some documents to be produced. In this application, Mr. Luu and Murray
Jamieson sought either leave to appeal the order ora direction that they have a right
to appeal pursuant to s. 193(b)ofthe Bankruptcy and Insolvency Act.

Held: The applicants have an appeal as of right. The trustees intend to make a
similarapplication to obtain infonvation from another Vancouver law firm that has
represented Mr. Luu. These circumstances fall vithin both the plain language of
s. 193(b) and the objectives of the Bankruptcy and Insolvency Act.

(D
o
h-

m
<
O
O

CO

o
CM

Reasons for Judgment of the Honourable Mr. Justice Harris:

[1] The applicants are Mr. Luu, a bankrupt who is in the midst of bankruptcy

proceedings in Hong Kong (where he resides), and Murray Jamieson LLP, Mr. Luu’s

counsel here in British Columbia. They seek to appeal as of right or seek leave to

appeal, if necessary, an order from Mr. Justice Sewell requiring Murray Jamieson to

disclose documents relating to moneys it holds or held in trust for Mr. Luu: Luu

Bankruptcy (Re). 2013 BCSC 1374. The respondents are the trustees in bankruptcy

appointed as the foreign representative (“the Trustees”).

The Hong Kong court made a bankruptcy order in February 2012 which has

been recognized by the British Columbia Supreme Court as “a foreign main

proceeding" as defined in s. 268 of the Bankruptcy and Insolvency Act, R.S.C. 1985,

c. B-3. A supplemental order was made recognizing the authority of the Trustees

(as the foreign representatives) and vesting all of Mr. Luu’s assets in Canada in the

Trustees.

[2]

The Trustees’ application for disclosure arose after they performed an

independent investigation into Mr. Luu’s finances and discovered that roughly

$4 million had been paid to Murray Jamieson in trust for Mr. Luu. The money was

obtained as a result of litigation Murray Jamieson conducted on Mr. Luu’s behalf.

The Trustees did not know whether that money remained in Murray Jamieson’s

[3]
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possession or whether it had been disbursed. The Trustees requested information

from Murray Jamieson but were refused on the basis of solicitor-client privilege.

The Trustees responded by applying for an order requiring “very extensive

disclosure" from Murray Jamieson. Over the course of the two-day hearing, the

Trustees narrowed their claim “significantly": para. 6.

[4]

c
nj
O

IDThe issue before Sewell J. was whether the information sought did, in feet, fell

within the ambit of solicitor-client privilege. As Sewell J. noted, “not everything that

the lawyer does on behalf of the client is subject to solicitor-client privilege.

Traditionally, the dividing line between privileged and non-privileged information was

that communications for the purpose of giving and obtaining advice are privileged

but facts having an independent existence are not"; para. 24.

[5] <
a
u
ta
n

o
0>J

[6] The applicants had argued that the distinction between facts and

communications is not useful and that administrative information relating to the

establishment of the solicitor-client relationship was presumptively privileged. The

applicants cited the Ontario Court of Appeal's recent interpretation of Maranda v.

Richer, 2003 SCC 67, in Re Kaiser, 2012 ONCA 838, in support of their arguments.

[7] Mr. Justice Sewell distinguished the facts in Re Ka/serfrom the case before

him:

... In Ka/sertheissuebeforethe court was whether the identity of the
person paying the bankrupt’s legal bills with respect to a particular matter
should be disclosed. The court concluded that that information did arise out of
the creation of the solicitor client relationship and was therefore
presumptively privileged. However, in this case the information sought with
respect to the trust accounts does not arise from the creation of the solicitor-
client relationship and is not presumptively privileged. I am bound by the
majority decision in Donell that the distinction between facts and
communications to obtain advice remains valid with respect to whether
information is presumptively privileged.

[34]

He found the applicants' submissions on the ambit of solicitor-client privilege

to be overly broad. Citing Donell v. GJB Enterprises Inc., 2012 BCCA 135, Sewell J.

concluded that:

[8]

205



Wongv. Luu Page 4

[29] ...in determining issues of solicitor-client privilege the distinction
between facts and communications remains valid. However, even if the
information sought relates to a fact, and is therefore not presumptively
privileged, the court must make a further enquiry before ordering its
production. The focus of such enquiry must be whether the information arises
out of communications to obtain legal advice.

C

Once the information was determined not to be presumptively privileged, the

question was whether the information "would permit the person obtaining it to gain

insights into advice”, and if so, it “would be subject to privilege”: para. 45.

[9] (a
O

<
O
o
CQ
fO

[10] Based on this formulation of the test, Sewell J. ordered Murray Jamieson to

disclose the following to the Trustees (para. 60):

1. The amount of any trust funds held by It for or at the direction of Mr. Luu
as of the date of these reasons;

2. Records showing the receipt of any trust funds, except for the funds
described in para. 55 of these reasons, from August 1,2011 to the present;

3. Records of any payments made from trust to Mr. Luu or to anyone at
Mr. Luu’s direction from August 1,2011 to the present.

o
CNJ

[11] Any information in these records related to legal advice or communications for

the purpose of obtaining legal advice was to be expunged. Mr. Justice Sewell left it

to Murray Jamieson to determine what should be expunged. Additionally, the

disclosure was only ordered with regard to the records themselves, without any

additional information.

[12] There is a complicating fact in this application on which it turns. Pending in

the bankruptcy proceeding is another matter involving the bankrupt and documents

in the possession of another law firm in respect of which a claim to solicitor-client

privilege is raised. This fact raises the question whether the applicants have a right

of appeal and, accordingly, leave to appeal is unnecessary.

[13] The relevant provisions of the Bankruptcy and Insolvency Act are:

193. Unless otherwise expressly provided, an appeal lies to the Court of
Appeal from any order or decision of a judge of the court in the following
cases:
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Wong V. Luu Page 5

(b) if the order or decision is likely to affect other cases of a similar nature in
the bankruptcy proceedings;

(e) in any other case by leave of a judge of the Court of Appeal.

[14] The applicants submit they have a right to appeal because the Trustees

intend to make a similar application to obtain information from another Vancouver

law firm that has represented Mr. Luu, They say that the order in question falls

squarely within the language of s. 193(b) because the decision in question is likely to

affect at least one other case in these bankruptcy proceedings. They say that there

is no legitimate reason to limit the scope of the subsection in a way that would take

the circumstances of this case outside its application.

c
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[15] The respondents say that the feet that there is a pending application involving

the bankrupt and another law firm does not engage s. 193(b). They rely on two

cases; CamirandUee v. Gagnon (1924). 5 C.B.R. 518 (Que. C.A.), and Re

Norbourg Gestion d'actifs inc. (2006), 33 C.B.R. (5th) 144. The relevant principles

are set out in the latter case at paras. 9-11;

Previously, in Camirand Ltbe v. Gagnon (1924), 5 C.B.R. 518 (Que.
C.A), 520, the Court gave that provision of the BIA (at the time, it was
s, 74(2)) a narrow interpretation, consistent, in my view, for reasons of
efficiency and economy, with the lawmakers’ intention to limit the number of
situations giving rise to an appeal as of right. Justice Greenshields wrote:

"I take that subsection to mean, in its true construction, that if there
are a number of persons found in insolvency proceedings who assert
rights against the insolvent estate based upon the same facts, and
those rights are contested and a judgment has been rendered by the
Superior Court declaring the asserted rights to be well or ill founded,
then there would be an appeal under this subsection, because that
decision would be ‘likely to affect other cases of a similar nature in the
bankruptcy.'"

Some years later, the same lesson was reiterated in similar, or even
stronger, terms, in Lemayv. Lamarre (1934), 16 C.B.R. 189 (Que. C.A). 191.
Justice Rivard, on behalf of a panel of five judges, wrote:

[TRANSLATION] “Secondly, there can be an appeal from decisions
that are likely to affect other cases of a similar nature in the
bankruptcy proceedings. The appellants claim that the appeal affects
other similar cases because, they say, ‘the attorneys have an interest
in knowing whether the motion referred to in s. 45 of the Bankruptcy
Act can be presented to the judge or to the registrar.’ Must there be a

9.

10.

207



Wongv. Luu Page 6

reminder that the other cases thatwould be affected must be real
disputes, likely to be raised in the same matter and that, in any event,
the interest the attorneys may have in knowing the law cannot be
deemed a ground for appeal?

And again, in Desnoyers. Re (1942), 23 C.B.R.363 (Que.CA), 366,
Justice Galipeault wrote:

[TRANSLATION] “According to the jurisprudence in this Province, and
it does not seem to be different or contradictory elsewhere, the above
provision will only apply where several parties claiming rights against
the bankruptcy based on the same facts are or may be affected by a
judgment in one of their cases (references omitted]. One must limit
oneself to the actual bankruptcy which is concerned.”

[Quoted from a translated version of the reasons provided to this Court for the
purposes of this application. This is not an official translation.]

11.

c
nj
U

r^
'j-
in

<
O
O
m

o
CM

[16] The respondents argue here that the subsection does not apply because

are not dealing with a number of persons in the proceeding asserting rights against

the estate. To the contrary, here rights are asserted by the Trustee against only one

party, the bankrupt, in respect of his right to maintain solicitor-client privilege, albeit

in more than one setting. In other words, in issue here is essentially one right only:

the right of the bankrupt to maintain solicitor and client privilege, if it applies to the

facts.

we

[17] The respondents argue in favour of a narrow construction of the subsection

on the basis that it is consistent with the purposes of the Bankruptcy and Insolvency

Act, is required to limit the circumstances in which an appeal is available as of right,

and is required by the imperatives of efficiency and economy.

[18] I begin by observing that, as the respondents readily conceded, the statement

of principle in Re Camirand\s obiter dicta. The facts in that case, which involved

competing proceedings, did not engage the principle the court enunciated. Similarly,

Re Norbourg involved limitations on the use to be made of a stenographer’s notes

and information and documents obtained in the course of an examination. Although

the order would affect how other examinations would proceed, the court concluded it

would not affect “other cases of a similar nature”. The facts are. therefore, quite

different from those in issue before me.
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Wong V. Luu Page 7

[19] Moreover, although Re Desnoyers (1942), 23 C.B.R. 363 (Que. C.A.), does

contain language referring to “several parties claiming rights against the bankruptcy”,

the principle articulated in Lemayv. Lamarre (1934), 16 C.B.R. 189 (Que. C.A.),

refers to “real disputes, likely to be raised in the same matter”. I will return to the

issue of the “interest the attorneys may have in knowing the law”, shortly.

o

[20] I am not aware, then, of a case in which the correct interpretation of s. 193(b)

turned on whether it is engaged only where multiple parties claim rights against the

bankruptcy. Certainly, the subsection does apply in those circumstances, but I think

the question is open whether it applies only in those circumstances.

N
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o
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[21] In my opinion, the current circumstances fall within the plain language of the

subsection. The decision in question will likely affect another case raising the same

or similar issues in the same bankruptcy proceedings. I accept that the right which

is asserted as a defence to production of documents or the provision of information

is a right belonging to one person, the bankrupt, and that it is the same right, but the

right is being asserted in more than one context.  I see nothing in the plain wording

of the section that requires that a right be asserted against the bankruptcy by parties

other than the bankrupt or that it be asserted by multiple persons, rather than being

one person’s rights arising in multiple contexts.

[22] There is, moreover, no doubt that the issue of solicitor-client privilege raises

“real disputes", raised in the same matter. I do not think that the issue here is one of

the interests lawyers may have in knowing the law or that the issue is about

regulating how information gathered in the bankruptcy will be handled procedurally.

Importantly, although the right in issue belongs to the client, solicitors handling

issues of privilege have professional obligations to deal with such matters properly;

their interests, responsibilities and obligations are engaged by the process to

determine whether solicitor-client privilege prevents disclosure. In this matter, the

pending application will affect and bind different firms of solicitors.

[23] I am not persuaded that the objects and purposes of the legislation compel

such a narrow construction of the subsection so that it does not apply to the
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circumstances of this case. I agree that the requirement for leave to appeal in

circumstances falling outside those captured by a right of appeal indicates the need

to control bankruptcy proceedings in order to promote the efficient and expeditious

resolution of the bankruptcy. This is clearly one of the principal objectives of

bankruptcy legislation. Nonetheless, that objective cannot be taken too far in

eliminating the right to appeal. The right of appeal under the Bankruptcy and

Insolvency Act is broad, generous and w/ide-reaching. A right of appeal exists, for

example, in respect of any matter if the property in question has a value greater than

$10,000. This can hardly bethought of as a limited right of appeal; to the contrary,

the bar is set low indeed. Interpreting s. 193(b) to confer a right of appeal in the

circumstances of this case does not frustrate, nor is it inconsistent with, the purpose

and objects of the bankruptcy legislation.
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[24] In the result, I am persuaded that the applicants have a right of appeal under

s. 193(b) and leave to appeal is unnecessary.

[25] 1 turn to consider the status of the application for leave to appeal. In Bank of

British Columbia v. First National Investments Ltd. (1980), 34 C.B.R. (N.S.) 282,

Mr. Justice Hinkson heard an application for leave to appeal the granting of a

receiving order. He concluded that the applicant had a right of appeal because the

amount in issue exceeded $500, the then applicable monetary limit. In those

circumstances, he conciuded that it was not appropriate to grant leave and

dismissed the application for leave.

[26] Accordingly, I direct that the applicants have a right of appeal, but dismiss the

application for leave to appeal.

The Honourable Mr. Justice Harris
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Affidavit of Tobi Reyes 
Made July 23, 2021  

 
COURT OF APPEAL NO.  CA47618 

 
COURT OF APPEAL 

BETWEEN: 
ROLAND FRIEDRICH KRUGER, ROLAND KRUGER 

FAMILY TRUST, HAGAN KRUGER and 
HAGEN KRUGER FAMILY TRUST 

RESPONDENTS 
(PLAINTIFFS) 

AND: 
WILD GOOSE VINTNERS INC. 

 
APPELLANT 

(DEFENDANT) 
 

AND: 
DUKE HOLDINGS LTD., BANK OF MONTREAL and 

KUBOTA CANADA LTD. 
RESPONDENTS 
(DEFENDANTS) 

 

AFFIDAVIT 

I, Tobi Reyes, with an address for service of Suite 900 – 900 West Hastings Street, Vancouver, 

British Columbia, SWEAR THAT: 

1. I am a Director, President and CEO of the Appellant, Wild Goose Vintners Inc., and, as 

such, I have personal knowledge of the facts deposed to in this affidavit, save where stated to be 

based on information and belief, and where so I believe those facts to be true. 

2. Attached hereto and marked as Exhibit “A” to this my Affidavit is a true copy of a Term 

Sheet prepared by Van Maren Financial (2018) Ltd. for myself executed July 23, 2021. 

3. Attached hereto and marked as Exhibit “B” to this my Affidavit is a true copy of a 

Commitment Letter from Rowanwood Capital Corp. for Wild Goose Vintners Inc. dated July 23, 

2021. 
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Attached hereto and marked as Exhibit “C” to this my Affidavit is a true copy of a

Commitment Letter and Acknowledgement of 1260780 B.C. Ltd. to myself and executed on June

24, 2021.

4.

SWORN BEFORE ME at the Ot

Vancouver, in the Provin6e of/

British Columbja^this^rd
ofJuly,202K ,f ̂

f )
//

)//
)
)
)/

/ )/

A Commis^oner taldl^j^
Affidavits within British Columbia

RITCHIE CLARK, O.C.
'  Barrister &Sol>ator

H.C

\Wesl Hastings Street
, British Columbia
V6C 1E5

Suite 900-900
Vancouver

) YES

)

(0122I902;IJ
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Term Sheet

1) Borrowers: Living Beachside Developments Limited Partnership and

Wild Goose Vintners Inc, jointly and severally.

2) Lender: Van Maren Financial (2018) Ltd.

3) Loan Amount; $2,400,000.00

4) Use of Proceeds: To pay out the VTB third mortgage on the Wild Goose

Winery and discharge the Bowra Group. If borrowers have,

in the interim, paid out the VTB third mortgage, the loan

amount may be redirected to the borrowers to replace
their funds.

5) Source of

Repayment:
Sale or refinancing of assets being secured (see Schedule
"A" attached)

6) Interest Rate; 3% per month, of which 1% per month is to be paid current
and 2% per month is to accrue.

7) Minimum Interest: This loan cannot be repaid or discharged until lender has

earned a minimum of $216,000.00 in paid or accrued

interest, after which the loan can be repaid or discharged

without further bonus or penalty.

8) Funding Date: On or before Aug 3r‘, 2021, at borrower's discretion.

9) Term: 6-month term from date of funding.

10) Security: a) A promissory note and loan agreement,
b) AG.S.A.

c) A second mortgage on 3 existing motels, (3624-3688

Parkview St, Penticton, BC) behind no more than a

total of $5,000,000.00 in priority financing,

d) A third mortgage on Wild Goose Winery and related

vineyards behind no more than $8,450,000.00 in

priority. All mortgages are to be cross collateralized,

See Schedule "A" attached, for real estate to be
encumbered.

This is Exhibit
Affidavit of aferred to in itheSrlCL.__.L
sworn (or affkmed) faeforeine a

A
7 B.C.

^20_SH.thl8;?5;i;iay of

ACom'missioner/Nolary pWiIcT
Province of British Coiumbt

for the
a

.'-y
\j .

P-
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e) Being named as insured on property damage and
liability insurance policies,

f) The personal guarantee of Mr. Tobi Reyes,

g) Such other security documentation, loan covenants,
borrowing and director's resolutions, etc. as lender's
lawyer may require.

11) Subject Conditions: This loan is subject to meeting the borrower/guarantor and
doing a site inspection of assets listed under Schedule "A",
all to be satisfactory to lender and to completed no later
than July 30*^ 2021.

12) Non-Refundable:
Commitment Fee

Upon acceptance of this term sheet and upon lender being
satisfied under clause 11) above, borrower to provide a
non-refundable commitment fee of $12,000.00 to lender.

All legal costs are for the account of the borrower and

deducted from the loan amount on the funding date.

This conditional term sheet will be left open for acceptance until 5:00 pm PST, July 26'^
2021, after which it will expire. Acceptance to be by way of executing a copy of this term sheet
and scanning to lender.

Thank you for your consideration.

Van Maren Financial (2018) Ltd.

13) Extra Costs: are

Per: Date:

Bernie Van Maren

In agreement with this conditional term sheet;

Mr. Tobi Reyes:

/

Per: Date:

T
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3688 Parkview St, Penticton; 3648 Parkview St. Penticton; 3624 Parkview St, Penticton

Summary of Important Facts and Conclusions

3688 Parkview St.,
Penticton, BC V2A6H1

3648 Parkview St.,
Penticton, BC V2A 6H1

3624 Parkview St.,
Penticton, V2A 6H1

Subject Address:

Complex Name; Waterfront Inn Sunny Beach Motel Beachside Motel

Lot 1 Block 212
District Lot 189
Similkameen Division
Yale District Plan 397
Except Plan 40551
PID: 012-474-983

Lot 1 District Lot 189
Similkameen Division
Yale District Plan
14620
PID: 008-974-462

Lot A District Lot 189
Similkameen Division
Yale District Plan 1389
PID: 011-610-263

Legal Description:

Lot Size: 0.403 Acres 0.403 Acres 0.826 Acres

Total: $1,598,400
Land: $1,153,800
Improv: $444,600

Total: $1,154,000
Land: $1,035,000
Improv: $119,000

Total: $2,262,600
Land: $1,880,000
Improv: $382,600

2020 Assessment

as of July 1, 2019:

Site Description

Topography:
Parking:
Zoning:

Level

Open Parking
CTI-Zone (Tourist Commercial)

As if vacant per client instruction.

Redevelopment consistent with Penticton Zoning and
Official Community Plan to Tourist Commercial Use

July 8, 2020

Highest and Best Use;

Date of Inspection:

Date of Update Appraisal

Direct Comparison Approach

Development Land Residual

Summary Description:

The subject located at the corners of Parkview St„ Elm Ave. and Lee Avenue, City of Penticton
BC. Lot size is approximately 71,089.92 Sq. Ft (1.632 Acres) with three (3) legal lots combined
Currently, 3 Motels and Inns were established on the subject site. Complex names
Waterfront Inn, Sunny Beach Motel and Beachside Motel.

Beachside Motel has a 3-Storey combined with 2-Storey building. Waterfront Inn is 4-Storey and
Sunny Beach Motel has 2-Storeys. Adjacent to the site is a paved road, overhead electrical and
storm sewer. Cross way from the subject is Skaha Lake Park (Tennis Park). Approximately 500
meters away from the subject is Skaha Lake. Site is zoned as General Commercial with CT1code.

January 27, 2021

$15,480,000 (rounded)

$16,050,000 (rounded)

are

#200-1687 West Bro.idwny, VatKcmvei-, BC, V6| 1X2  | 604-682-7586 |'A’ww.afdrsaupraisiils.L-om 4
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Schedule “A'

Wild Goose Winery Properties

Main Facility;

Vineyard:

Vineyard:

Vineyard;

2145 Sun Valley Way, Okanagan Falls, BC

2371 Rolling Hills Road, Okanagan Falls, BC

233 Secrest Hill Road, Oliver, BC

7476 Tuceinuit Drive, Oliver BC

r~
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Rowmw'ood
CAPITAL CORJ’

/
July 23,2021  ̂,B.C.

—rZO^J.wild Goose Vintners Inc.
#324 West 4"' Ave.

Vancouver, BC V5Y 1H3

//

^^mmissiouBf/Notary public fSrThi
Province of

Attention: Tobi Reyes

1” Mortgage Financing
Wild Goose Vineyards and Winery, Okanagan Falls, BC ("Winery*)

Re:

Rowanwood Mortgage Services Ltd, ("Rowanwood"), as representative for a group of investors is

prepared to provide a loan (the "Loan") substantially on the on the terms and conditions, as set out
herein.

Wild Goose Vintners Inc. (the "Borrower")BORROWERS:

Macarlo Teodoro (Tobi) Reyes, and all companies, partnerships who
hold an interest in the Property, unlimited, joint and several

GUARANTORS:

Rowanwood Mortgage Services Ltd., or assignee. In Trust for a group of
investors ("the Investors")

The Borrower acknowledges that Rowanwood is acting for a group of

investors (the "Investors") and that the commitments to fund the loan
described herein are conditional on a successful appeal of the court

approved sale of the Property.

LENDER:

ACKNOWLEDGEMENT:

See Attached Schedule "A" ("the Property")PROPERTY:

$7,000,000

To payout the 1” mortgage on the Winery held by the Bank of Montreal.

12%, compounded monthly

interest only, due on the 1" day of each month of the Loan Term.

AMOUNT OF LOAN:

PURPOSE:

INTEREST RATE:

PAYMENTS:

The Loan is open to prepayment.

Six (6) months from the date the Loan is advanced ("Maturity Date"),
unless there has been an event of default, or unless the Lender has given

written notice that the Maturity Date has been extended.

PREPAYMENT:

LOAN TERM:

$35,000.00 in certified funds due and earned upon acceptance of this
letter. It will be refunded to the Borrower if the Court does not grant the

Borrower the right to appeal the court approved sale of the Property.

STANDY LENDER FEE:

Rowanwood CapUal Corp. -1003,1030 W. Georgia St., Vancouver, BC V6C 2V3 Tel: (6041687-5644
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Wild Goose Vintners Inc.

1” Mortgage Financing

July 23, 2021 Page 2 of 4

1% of the amount of the Loan, due at the time the Loan is advanced, less

the Standby Lender Fee.

COMMITMENT FEE:

ADVANCE CONDITIONS; The following must be satisfactory to the Lender prior to advancing
funds:

Registration of the Loan security documents;
Discharge of the Receiver appointed for the Winery;
Cancellation of the Contract of Purchase and Sale dated May 31,

2021 accepted by the Receiver;
Statement of the balance owing to Bank of Montreal;

Statement of the balance owing to Duke Investments;

Priority and Standstill Agreements from a!i subsequent

chargeholders;
Insurance showing the Lender as 1” loss payee,

1.

2.

3.

4.
5.

6.

7.

SECURITY:

a) 1“ Mortgage on the Winery;

b] Personal guarantees of the Guarantors;

c) Assignment of plans, specs, contracts, and insurance;

d) Other security as recommended by the Lender's solicitor.

All costs associated with this Loan, including, but not limited to

appraisal, survey, insurance, legal fees and disbursements or other

customary expenses are the responsibility of, and are to be paid by,
the Borrower, whether or not this transaction Is completed.

COSTS:

PROPERTY AND

OTHER TAXES: All property and other taxes for the Lands shall be current at all
times. The Lender reserves the right to deduct any required payment
of taxes due at the time of funding from the advance of funds.

This Offer Letter is delivered on the understanding that neither it nor

its contents shall be disclosed except to legal counsel, employees

and agents of the Borrower who are specifically involved in the
transaction.

CONFIDENTIALITY:

There shall be no other financial charges or mortgages registered

against the Lands, subsequent to this Loan, at any time, without the

prior written consent of the Lender.

SUBSEQUENT CHARGES:

MATERIAL ADVERSE CHANGES: In the event that at any time either before the advance of funds
under the Loan or while any Indebtedness remains outstanding

pursuant to the Loan, the Lender discovers a discrepancy or

Inaccuracy In any written information, statements or representations
made or furnished to the Lender by or on behalf of the Borrower or
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1“ Mortgage Financing

July 23, 2021 Page 3 of 4

any Covenantor or concerning the Property or the financial condition
and responsibility of the Borrower or anyCovenantoror in the event
that the Lender discovers any material adverse change in the value

of the Property or the financial status of the Borrower or any
Covenantor or any lessee on which the Lender relied in making any

advances pursuant to the-Loan, which material change, discrepancy

or Inaccuracy cannot be or is not rectified by the Borrower or such
Covenantor or lessee, the Lender shall be entitled to decline to

advance any funds pursuant to the Loan and at its option terminate
this Commitment or in the event that any funds have already been

advanced, to declare any and all amounts advanced together with
Interest thereon and any costs incurred by the Lender to such date,

to be forthwith due and payable.

This letter is open for acceptance until 5:00 PM, Monday July 26,
2021 after which, if not accepted, will be withdrawn.

ACCEPTANCE:

Yours truly.

ROWANWOOD MORTGAGE SERVICES LTD.

Authorized Signatory

\/\NE HEREBY AGREE to the above terms and conditions and enclose $35,000.00 in certified funds

representing the Standby Lender Fee.

day of July 2021.Dated this

WILD GOOSE VINTNERS INC.

/

V

Authorized Signatory
Autljorized Signatory

/
/

TOB^REYES
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1" Mortgage Financing
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SCHEDULE "A"

THE PROPERTY

$!
Wild Goose Winery and Vineyard Properties

2145 Sun Valley Way, Okanagan Falls, BC

Lot 11, DL 2710, Simllkameen Division Yale District, Plan 31636
003-630-692

Civic Address:

Legal Description:
PID:

2371 Rolling Hills Road, Okanagan Falls, BC
Lot 7, DL 2710, Simllkameen Division Yale District, Plan 25434
005-514-355

Civic Address:

Legal Description:
PID:

233 Secrest Hill Road, Oliver, BC

Lot 16A, Block A, DL 2450S, Simllkameen Division Yale District, Plan 1729
005-492-220

Civic Address:

Legal Description:
PID:

7476Tucelnuit Drive, Oliver, BC

That part of Lot 804 shown on Plan B6365, DL 2450S, Simllkameen
Division Yale District, Plan 4405 except (1) Plan 8651 (2) Parcel 3 (Plan

A1211)
010-553-754

Civic Address:

Legal Description:

PID:

220



COMMITMENT LETTER

AND ACKNOWLEDGMENT

Macario Reyes
325 West 4'” Avenue

Vancouver, British Columbia
V5Y1H3

TO:

LoansRe:

In September 2019, the Krugers sold Wild Goose Vintners to PortLiving Farms Wineries LP and
PortLiving Farms LP

The following lenders hold mortgage security over WId Goose assets as at March 25, 2021:

$6,882,000First mortgage - Bank of Montreal ("BMO")

52,121,000Second mortgage - Duke Holdings ("Duke”)

$2,304,000Third mortgage - the Krugers

On March 25, 202l the Krugers sought and obtained  a receivership order appointing The Bowra Group
Inc. as Receiver of the assets, undertakings and property of WId Goose.

First Loan

The undersigned, 1260780 B.C. Ltd. (the "Lender”), agrees to advance sufficient funds in order for the
Lender or it’s assignee to redeem the Krugers and obtain an assignment of the Kruger mortgage security
or new security on substantially similar terms.

Second Loan

The Lender further agrees to advance sufficient funds in order for the Lender or it's assignee to redeem
Duke and obtain an assignment of the Duke mortgage security, subject to due diligence review by the

Lender on the Duke mortgage security, which security must be acceptable to Lender in its sole discretion.

The Lender acknowledges that the Loans are being provided for the purpose of repaying the Krugers and
Duke.

Is Exhibit to

Affidavit of —iP' L tjSJai "r
sworn (or affirnfed) beforrf me at //

Dated this 24th day of June, 2021 the

_20Si.
1260780 B.C. LTD.

thla-ikWay of

/7

K 6ommlMioner/iiot8^ Public or the
province British Gambia

Per;

ized Signg ry

7
AutI
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