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PART 1 INTRODUCTION

This brief is submitted on behalf of The Bowra Group Inc. (the “Receiver” or “Bowra”) 
in its capacity of the court-appointed Receiver and Manager of Dalmac Energy Inc. 

(“Dalmac Energy”), Dalmac Oilfield Services Inc. (“Dalmac Oilfield”), and 

Professional Consulting Solutions Ltd. (“PCS”), collectively referred to herein as the 

“Companies” or the “Debtors”, in support of its application (the “Application”) for, 

among other things, an Order:

authorizing the interim distribution in the amount of $2,000,000 to Servus Credit 

Union Ltd. (“Servus”), as Servus has the first ranking security interest against the 

Companies’ present and after acquired personal property (the “Interim 

Distribution”) and paying such other priority claims as appropriate;

(a)

repaying the Receiver’s Certificate in the amount of $60,000;(b)

(c) approving the activities of the Receiver and its counsel; and

(d) approving the fees and disbursements of the Receiver and its counsel as set out in 

the Second Report (defined below) of the Receiver.

Terms not defined herein have the same meaning ascribed to them in the Receiver’s 

Second Report to the Court and the Approval and Vesting Order which is attached as 

Appendix “A” to this Brief.

2.

The Receiver submits that the relief sought is reasonable and appropriate in the 

circumstances and at this state of these proceedings.

3.

PART 2 BACKGROUND

4. A detailed background of the facts of Debtors and the Receiver’s activities leading up to 

this Application are more fully described in the Receiver’s First and Second Report, filed. 

A brief overview is set out herein.
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The Debtors

5. Dalmac Energy was a publicly traded company that provided oilfield services in Western 

Canada, through its wholly owned operating subsidiary, Dalmac Oilfield. Dalmac Energy 

was listed on the TSX Venture Exchange trading under the symbol, DAL.V.1

6. Dalmac Oilfield was engaged in well stimulation, fluid management services, chemical 

sales and tank rentals primarily serving the oil and gas industry in Western Canada.2

Dalmac Oilfield operated out of leased locations in Edmonton, Edson, Fox Creek, and 

Warburg, Alberta. The sole director of Dalmac Oilfield was Mr. John Babic.3

7.

PCS was an oilfield consulting and investment holding company, operating out of 

Edmonton, Alberta. PCS provided consulting services to two related companies, Dalmac 

Energy and Dalmac Oilfield. The sole director of PCS was Mr. John Babic.4

8.

9. The Companies’ assets consisted of accounts receivable, equipment and a fleet of trucks, 

trailers and vehicles.5

10. A Receivership Order was granted over Dalmac Energy and Dalmac Oilfield on January 

27, 2020 and an Interim Receivership Order was granted over PCS on the same day. 

Bowra was appointed Receiver of PCS on February 20, 2020.

11. Dalmac Energy, Dalmac Oilfield, and PCS were each adjudged bankrupt by way of 

Bankruptcy Orders granted by the Court of Queen’s Bench of Alberta on March 5, 2020.

i Second Report to the Court Submitted by The Bowra Group Inc. in its capacity as Receiver dated July 31, 2020 (the 
“Receiver’s Second Report”), at para 8

2 Receiver’s Second Report at para 9.

3 Receiver’s Second Report at para 10.

4 Receiver’s Second Report at para 11.

5 Receiver’s Second Report at para 12.
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Bowra was, pursuant to the Orders, appointed as the Licensed Insolvency Trustee (the 

“Trustee”) of the Companies.6

Indebtedness and Security

12. As at January 27, 2020, the Companies’ total liabilities were estimated at $15,093,565.7

Servus was owed approximately $6,987,747 as at January 24, 2020 and holds a first place 

security against all of the Companies’ present and after acquired personal property, 

including the Purchased Assets as defined in the Approval and Vesting Order. The 

Receiver obtained an opinion on February 24, 2020, to the effect that the security held by 

Servus is valid and enforceable, subject to the normal qualifications and assumptions 

contained in an opinion of that nature.

13.

8

Auction Sale and Receiver’s Activities

14. GA Global completed the Auction Sale as contemplated by the Approval and Vesting 

Order in late May 2020. The Auction Sale resulted in gross proceeds of $2,341,265, 

representing the sale of virtually all of the Companies’ personal property.9

Since its appointment, the Receiver has collected accounts receivable of $1,247,294 and 

expects to receive a further $441,000 over the next 6 months in accordance with various 

payment agreements.10

15.

16. The Receiver holds $2,931,815 in its bank account. Its receipts and disbursements to 

date total $3,962,968 and $1,031,153, respectively.11

6 Receiver’s Second Report at para 5.

7 Receiver’s Second Report at para 13. 

Receiver’s Second Report at para 34.

9 Receiver’s Second Report at para 42.

10 Receiver’s Second Report at paras 43-44.

11 Receiver’s Second Report at paras 40-41.

8
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17. With the assistance of GA Global, the Receiver has removed all assets from the leased 

locations in Edmonton, Fox Creek, Edson and Warburg, Alberta and released the 

properties back to the respective landlords.12

18. The Receiver continues to work diligently to collect on remaining accounts receivables.13

Professional Fees

19. As further set out the Second Report, the Receiver’s and its legal counsel’s fees to-date 

are $242,997.00 and $103,888.44 respectively.14

12 Receiver’s Second Report at para 13.

13 Receiver’s Second Report at para 14.

14 Receiver’s Second Report at paras 49 & 56.
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PART 3 ISSUES

20. The following issue is raised in the application:

A. Is it appropriate and reasonable for this Honourable Court in the 
circumstances to approve the Interim Distribution proposed by the Receiver?

Is it appropriate for this Honourable Court to approve the activities and the 
accounts of the Receiver and its legal counsel?

B.
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PART 4 ARGUMENT

Is it appropriate and reasonable for this Honourable Court in the 
circumstances to approve the Interim Distribution proposed by the Receiver?

A.

The Receiver seeks approval of the proposed Interim Distribution in the amount of 

$2,000,000 to Servus, as well as repayment of the Receiver’s Certificate, and payment of 

some builder’s lien claims. The proposed scheme of distribution includes a reserve or 

holdback in order to complete the receivership and to deal with certain potential priority 

claims including, claims made pursuant to the Wage Earners Program Protection Act and 

Canada Revenue Agency’s expected deemed trust claim.

21.

Orders granting interim distributions with a reserve or holdback are routinely granted by 

courts in insolvency proceedings and receiverships.15

22.

23. Justice Gascon (as he then was) considered a number of factors in deciding whether to 

approve an interim distribution, which includes whether the payee's security is valid and 

enforceable and the distribution would result in significant interest savings.16

The Receiver submits that it is appropriate for the Court to grant an interim distribution 

where such distribution is in accordance with legal rights and would not prejudice other 

creditors. In this case, the proposed Interim Distribution does not fully repay Servus’ 

secured indebtedness and there are no creditors who will be prejudiced by payment to 

Servus. The proposed holdbacks are sufficient to deal with the potential priority claims 

set out in paragraph 21 of this Brief and ensure that there are sufficient funds in the estate 

to fund the Receivership on an ongoing basis.

24.

25. Further, the Receiver is of the opinion that it is both efficient and convenient at this time 

to resolve certain builder’s lien claims on which the Receiver has obtained a legal opinion

15 Re Abitibibowater Inc., 2009 QCCS 6461 (“Abitibi”), at paras 70-75, Tab 1.

16 Abitibi, at para 75. Note, while Abitibi was a case decided within CCAA proceedings, the principles set forth therein are 
equally applicable to Receivership proceedings. Tab 1.
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advising that the liens are valid and enforceable. Such payout is in accordance with the 

claimants legal rights and is not to the prejudice of other creditors.

26. The Receiver also proposes to repay the Receiver Certificate in the amount of $60,000. 

The Receiver has been able to collect sufficient funds that the Receiver’s Certificate is no 

longer necessary. Given the priority charge of the Receiver’s Certificate, there is no 

prejudice to any creditors by its repayment.

Accordingly the Receiver is of the view that the approval of the Interim Distribution is 

appropriate in the circumstance, and there is no valid reason to delay the proposed 

Interim Distribution.

27.

Is it appropriate for this Honourable Court to approve the activities and the 
accounts of the Receiver and its legal counsel?

B.

28. The Receiver respectfully submits that the fees of the Receiver and its counsel as set out 

in the Second Report and the Fee Affidavit of Kristin Gray should be approved in the 

circumstances.

The Receiver has diligently taken steps to liquidate the Debtors’ assets and collect on the 

Debtors’ account receivables. In brief, the Receiver’s activities to-date include, but are 

not limited to:

29.

(a) taking possession of the four leased premises to secure and take possession of the 

Debtor’s personal property;

(b) assess proposals for the sale of the Debtor’s personal property and obtain Court 

approval for sale of those assets at auction;

(c) remove personal property from the four leased premises following the auction 

sale and return the premises to the landlords;

(d) continue to collect on accounts receivables; and
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(e) assess the secured claims of various secured creditors, including builder’s lien 

claimants and release secured assets back to creditors as appropriate.

30. With respect to the approval of the Receiver’s fees and that of its counsel, the Ontario 

Court of Appeal in Bank of Nova Scotia v Diemer, and followed by this Court in Servus 

Credit Union Ltd. v Trimove Inc., held that in determining whether to approve the fees of 

a receiver and its counsel, the court should consider whether the remuneration and 

disbursements incurred in carrying out the receivership were fair and reasonable. The 

focus of the fair and reasonable assessment should be on what was accomplished, not on 

how much time it took. The following factors constitute a useful guideline but are not 

exhaustive:

(a) the nature, extent and value of the assets;

(b) the complications and difficulties encountered; the degree of assistance provided 

by the debtor;

(c) the time spent;

(d) the receiver's knowledge, experience and skill;

(e) the diligence and thoroughness displayed;

(f) the responsibilities assumed;

the results of the receiver's efforts; and(g)

(h) the cost of comparable services when performed in a prudent and economical 

manner.17

31. The Receiver submits that the time and disbursements incurred by the Receiver in the 

course of its duties are fair and reasonable and the cost of this Receivership is comparable 

to receivership assignments of similar scale and complexity. The Receiver further

17 Bank of Nova Scotia v. Diemer, 2014 ONCA 851, at paras 33 and 45. Tab 2; Servus Credit Union Ltd. v Trimove Inc., 2015 
ABQB 745, at para 6. Tab 3
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submits that the hourly rates charged are consistent with industry standards in similar 

engagements.18

The Receiver also submits that in its view, its counsel’s fees and disbursements were 

incurred at standard rates and charges, and are fair, reasonable and justified in the 

circumstances.19

32.

18 Receiver’s Second Report at paras 52-53.

19 Receiver’s Second Report at para 58.



- 10-

PART 5 REMEDY SOUGHT

33. Based upon the materials filed and the foregoing submission, the Receiver respectfully 

requests:

An Order approving the interim distribution in the amount of $2,000,000 to 

Servus as proposed by the Receiver;
(a)

An Order approving the repayment of the Receiver Certificate in the amount of 

$60,000;
(b)

Approving the payment of certain builder’s lien claims;(c)

Approving the activities and the accounts of the Receiver and it’s legal counsel;(d)
and

Such further or other relief as may be requested of the Court by the Receiver.(e)

ALL OF WHICH IS RESPECTFULLY SUBMITTED at the City of Edmonton, in the Province 

of Alberta, this 31st day of July, 2020.

McLennan Ross

Per:
CharJ«<P. Russe)l, Q.C./ Ryan Trainer 
Solicitors for The Bowra Group Inc., 
Court-Apprfmted Receiver and Manager of Dalmac 
Energy Inc., Dalmac Oilfield Services Inc., and 
Professional Consulting Solutions Ltd.
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Monitor

JUDGMENT
ON RE-AMENDED MOTION FOR THE APPROVAL OF A SECOND DIP FINANCING 

AND FOR DISTRIBUTION OF CERTAIN PROCEEDS 
OF THE MPCo SALE TRANSACTION TO THE TRUSTEE 

FOR THE SENIOR SECURED NOTES (#312)
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INTRODUCTION
[1] In the context of their CCAA' restructuring, the Abitibi Petitioners2 present a Motion3 
for 1) the approval of a second DIP financing and 2) the distribution of certain proceeds 
of the Manicouagan Power Company (“MPCo”) sale transaction to the Senior Secured 
Noteholders ("SSNs").

□
C
TO
O

CO
CO

[2] More particularly, the Abitibi Petitioners seek:

1) Orders authorizing Abitibi Consolidated Inc. (“ACI”) and Abitibi Consolidated 
Company of Canada Inc. (“ACCC”) to enter into a Loan Agreement (the “ULC 
DIP Agreement”) with 3239432 Nova Scotia Company (“ULC”), as lender, 
providing for a CDN$230 million super-priority secured debtor in possession 
credit facility (the “ULC DIP Facility”).

The ULC DIP Facility is to be funded from the ULC reserve of approximately 
CDN$282.3 million (the “ULC Reserve”), with terms that will be substantially 
in the form of the term sheet (the “ULC DIP Term Sheet”) attached to the 
ULC DIP Motion;

2) Orders authorizing the distribution to the SSNs of up to CDN$200 million 
upon completion of the sale of ACCC’s 60% interest in MPCo and Court 
approval of the ULC DIP Agreement.

The distribution is to be paid from the net proceeds of the MPCo sale 
transaction after the payments, holdbacks, reserves and deductions provided 
for in the Implementation Agreement agreed upon in regard to that 
transaction; and

3) Orders amending the Second Amended Initial Order to increase the super 
priority charge set out in paragraph 61.3 (the “ACI DIP Charge”) in respect of 
the ACI DIP Facility by an amount of CDN$230 million in favour of ULC for all 
amounts owing in connection with the ULC DIP Facility.

wooa
CD
Oo
CM

1 Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA").
2 In this Judgment, all capitalized terms not otherwise defined have the meaning ascribed thereto in 

either: 1 ) the Second Amended Initial Order issued by the Court on May 6, 2009; 2) the Motion for the 
Distribution by the Monitor of Certain Proceeds of the MPCo Sale Transaction to U.S. Bank National 
Association, Indenture and Collateral Trustee for the Senior Secured Noteholders (the "Distribution 
Motion") of the Ad Hoc Committee of the Senior Secured Noteholders and U.S. Bank National 
Association, Indenture Trustee for the Senior Secured Notes (respectively, the "Committee" and 
"Trustee", collectively the "SSNs") dated October 6, 2009; or 3) the Abitibi Petitioners' Re-Amended 
Motion for the Approval of a Second DIP Financing in Respect of the Abitibi Petitioners and for the 
Distribution of Certain Proceeds of the MPCo Sale Transaction to the Trustee for the Senior Secured 
Notes (the "ULC DIP Motion") dated November 9, 2009.

3 Re-Amended Motion for the Approval of a Second DIP Financing in Respect of the Abitibi Petitioners 
and for the Distribution of Certain Proceeds of the MPCo Sale Transaction to the Trustee for the 
Senior Secured Notes dated November 9, 2009 (the "ULC DIP Motion").
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This increase in the ACI DIP Charge is to still be subordinated to any and all 
subrogated rights in favour of the SSNs, the lenders under the ACCC Term 
Loan (the “Term Lenders”) and McBurney Corporation, McBurney Power 
Limited and MBB Power Services Inc. (the “Lien Holders”) arising under 
paragraph 61.10 of the Second Amended Initial Order.

The SSNs and the Term Lenders, the only two secured creditor groups of the 
Abitibi Petitioners, do not, in the end, contest the ULC DIP Motion. Pursuant to intense 
negotiations and following concessions made by everyone, an acceptable wording to 
the orders sought was finally agreed upon on the eve of the hearing. The efforts of all 
parties and Counsel involved are worth mentioning; the help and guidance of the 
Monitor and its Counsel as well.

□
o

[3] CO
■'tco
CO
O
O
Cf
aioo
CM

[4] Of the unsecured creditors and other stakeholders, only the Ad Hoc Unsecured 
Noteholders Committee (the "Bondholders") opposes the ULC DIP Motion, and even 
there, just in part. At hearing, Counsel for the Official Committee of Unsecured 
Creditors set up in the corresponding U.S. proceedings pending in the State of 
Delaware also voiced that his client shared some of the Bondholders’ concerns.

In short, while not contesting the request for approval of the second DIP 
financing, the Bondholders contend that the CDN$200 million immediate proposed 
distribution to the SSNs is inappropriate and uncalled for at this time.

[6] Before analyzing the various orders sought, an overview of the MPCo sale 
transaction and of the ULC DIP Facility that are the subject of the debate is necessary.

[5]

THE MPCo SALE TRANSACTION

The MPCo sale transaction is central to the orders sought in the ULC DIP[7]
Motion.

Under the terms of an Implementation Agreement signed in that regard, Hydro- 
Québec ("HQ") agreed to pay ACCC CDN$615 million (the “Purchase Price") for 
ACCC’s 60% interest in MPCo.

[8]

Of this amount, it is expected that (i) CDN$25 million will be paid at closing to 
Alcoa, the owner of the other 40% interest in MPCo, for tax liabilities; (ii) approximately 
CDN$31 million will be held by HQ for two years to secure various indemnifications (the 
“HQ Holdback”); (iii) certain inter-party accounts will be settled; (iv) the 
CDN$282.3 million ULC Reserve, set up primarily to guarantee potential contingent 
pension liabilities and taxes resulting from the Proposed Transactions, will be held by 
the Monitor in trust for the ULC pending further Order of the Court; and (v) the ACI DIP 
Facility will be repaid.

[10] That said, until the sale, ACCC’s 60% interest in MPCo remains subject to the 
SSN’s first ranking security. This first ranking security interest has never been

[9]
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[46] In the Court's opinion, this can only facilitate the prospects of a viable 
compromise or arrangement being found.

[47] Fifth, there are only two secured creditor groups of the Abitibi Petitioners: the 
SSNs and the Term Lenders. After long and difficult negotiations, they finally agreed to 
an acceptable wording to the orders sought. No one argues any longer that it is 
prejudiced in any way by the proposed security or charge.

[48] Lastly, sixth, the Monitor has carefully considered the positions of all of the 
stakeholders as well as the reasonableness of the Abitibi Petitioners' requirements for 
the proposed ULC DIP Facility. Having reviewed both the impact of the proposed ULC 
DIP Facility on stakeholders and its beneficial impact upon the Abitibi Petitioners, the 
Monitor recommends approval of the ULC DIP Facility.

[49] On the whole, in approving this ULC DIP Facility, the Court supports the very 
large consensus reached and the fine balance achieved between the interests of all 
stakeholders involved.

□
C

O

CO
'3-co
w
O
O
a
a>oo
CN

2) THE DISTRIBUTION TO THE SSNs

[50] The approval of the terms of the ULC DIP Facility by the SSNs is intertwined with 
the Abitibi Petitioners' agreement to support a distribution in their favor in the amount of 
CDN$200 million.

[51] The Abitibi Petitioners and the SSNs consider that since the MPCo proceeds 
were and are subject to the security of the SSNs, this arrangement or compromise is a 
reasonable one under the circumstances.

[52] They submit that the proposed distribution will be of substantial benefit to the 
Abitibi Petitioners. Savings of at least CDN$27.4 million per year in accruing interest 
costs on the CDN$200 million to be distributed will be realized based on the 13.75% 
interest rate payable to the SSNs.

[53] Needless to say, they maintain that the costs saved will add to the potential 
surplus value of SSNs' collateral that could be utilized to compensate any creditor 
whose security may be impaired in the future in repaying the ULC DIP Facility.

[54] The Bondholders oppose the CDN$200 million distribution to the SSNs.

[55] In their view, given the Abitibi Petitioners’ need for liquidity, the proposed 
payment of substantial proceeds to one group of creditors raises important issues of 
both propriety and timing. It also brings into focus the need for the CCAA process to 
move forward efficiently and effectively towards the goal of the timely negotiation and 
implementation of a plan of arrangement.

[56] The Bondholders claim that the proposed distribution violates the CCAA. From 
their perspective, nothing in the statute authorizes a distribution of cash to a creditor
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group prior to approval of a plan of arrangement by the requisite majorities of creditors 
and the Court. They maintain that the SSNs are subject to the stay of proceedings like 
all other creditors.

□[57] By proposing a distribution to one class of creditors, the Bondholders contend 
that the other classes of creditors are denied the ability to negotiate a compromise with 
the SSNs. Instead of bringing forward their proposed plan and creating options for the 
creditors for negotiation and voting purposes, the Abitibi Petitioners are thus eliminating 
bargaining options and confiscating the other creditors’ leverage and voting rights.

[58] Accordingly, the Bondholders conclude that the proposed distribution should not 
be considered until after the creditors have had an opportunity to negotiate a plan of 
arrangement or a compromise with the SSNs.

[59] In the interim, they suggest that the Abitibi Petitioners should provide a business 
plan to their legal and financial advisors by no later than 5:00 p.m. on November 27, 
2009. They submit that a restructuring and recapitalization term sheet on terms 
acceptable to them and their legal and financial advisors should also be provided by no 
later than 5:00 p.m. on December 11,2009.

[60] With all due respect for the views expressed by the Bondholders, the Court 
considers that, similarly to the ULC DIP Facility, the proposed distribution should be 
authorized.

o
CD
■'Ï
CD
00o
Ü
a
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O
CM

[61] To begin with, the position of the Bondholders is, under the circumstances, 
untenable. While they support the CDN$230 million ULC DIP Facility, they still contest 
the CDN$200 million proposed distribution that is directly linked to the latter.

[62] The Court does not have the luxury of picking and choosing here. What is being 
submitted for approval is a global solution. The compromise reached must be 
considered as a whole. The access to additional liquidity is possible because of the 
corresponding distribution to the SSNs. The amounts available for both the ULC DIP 
Facility and the proposed distribution come from the same MPCo sale transaction.

[63] The compromise negotiated in this respect, albeit imperfect, remains the best 
available and viable solution to deal with the liquidity requirements of the Abitibi 
Petitioners. It follows a process and negotiations where the views and interests of most 
interested parties have been canvassed and considered.

[64] To get such diverse interest groups as the Abitibi Petitioners, the SSNs, the Term 
Lenders, BMC and IQ, and ULC and Alcoa to agree on an acceptable outcome is 
certainly not an easy task to achieve. Without surprise, it comes with certain 
concessions.

[65] It would be very dangerous, if not reckless, for the Court to put in jeopardy the 
ULC DIP Facility agreed upon by most stakeholders on the basis that, perhaps, a better
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arrangement could eventually be reached in terms of distribution of proceeds that, on 
their face, appear to belong to the SSNs.

[66] The Court is satisfied that both aspects of the ULC DIP Motion are closely 
connected and should be approved together. To conclude otherwise would potentially 
put everything at risk, at a time where stability is most required.

[67] Secondly, it remains that ACCC’s interest in MPCo is subject to the SSNs' 
security. As such, all proceeds of the sale less adjustments, holdbacks and reserves 
should normally be paid to the SSNs. Despite this, provided they receive the CDN$200 
million proposed distribution, the SSNs have consented to the sale proceeds being used 
by the Abitibi Petitioners to pay the existing ACI DIP Facility and to the ULC Reserve 
being used up to CDN$230M for the ULC DIP Facility funding.

[68] It is thus fair to say that the SSNs are not depriving the Abitibi Petitioners of 
liquidity; they are funding part of the restructuring with their collateral and, in the end, 
enhancing this liquidity.

[69] The net proceeds of the MPCo transaction after payment of the ACI DIP Facility 
are expected to be CDN$173.9 million. Accordingly, out of a CDN$200 million 
distribution to the SSNs, only CDN$26.1 million could technically be said to come from 
the ULC DIP Facility. Contrary to what the Bondholders alluded to, if minor aspects of 
the claims of the SSNs are disputed by the Abitibi Petitioners, they do not concern the 
CDN$200 million at issue.

□
d

o
CD
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[70] Thirdly, the ULC DIP Facility bears no interest and is not subject to drawdown 
fees, while a distribution 6f CDN$200 million to the SSNs will create at the same time 
interest savings of approximately CDN$27 million per year for the ACI Group. There is, 
as a result, a definite economic benefit to the contemplated distribution for the global 
restructuring process.

[71] Despite what the Bondholders argue, it is neither unusual nor unheard of to 
proceed with an interim distribution of net proceeds in the context of a sale of assets in 
a CCAA reorganization. Nothing in the CCAA prevents similar interim distribution of 
monies. There are several examples of such distributions having been authorized by 
Courts in Canada7.

[72] While the SSNs are certainly subject to a stay of proceedings much like the other 
creditors involved in the present CCAA reorganization, an interim distribution of net 
proceeds from the sale of an asset subject to the Court's approval has never been 
considered a breach of the stay.

7 See Re Windsor Machine & Stamping Ltd., 2009 CarswellOnt 4505 (Ont. Sup. Ct.); Re Rol-Land 
Farms Limited (October 5, 2009), Toronto 08-CL-7889 (Ont. Sup. Ct.); and Re Pangeo Pharma Inc., 
(August 14, 2003), Montreal 500-11-021037-037 (Que. Sup. Ct.).
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[73] In this regard, the Bondholders have no economic interest in the MPCo assets 
and resulting proceeds of sale that are subject to a first ranking security interest in favor 
of the SSNs. Therefore, they are not directly affected by the proposed distribution of 
CDN$200 million.

[74] In WndSOTMachine & Stamping Ltd (Re)8, Morawetz J. dealt with the opposition 
of unsecured creditors to an Approval and Distribution Order as follows:

13 Although the outcome of this process does not result in any distribution to unsecured 
creditors, this does not give rise to a valid reason to withhold Court approval of these 
transactions. I am satisfied that the unsecured creditors have no economic interest in the 
assets.

□
o
CD
'tf
CD
COoa
a
O)oo
CM

[75] Finally, even though the Monitpr makes no recommendation in respect of the 
proposed distribution to the SSNs, this can hardly be viewed as an objection on its part. 
In the first place, this is not an issue upon which the Monitor is expected to opine. 
Besides, in its IQ1*1 report, the Monitor notes the following in that regard:

a) According to its Counsel, the SSNs security on the ACCC's 60% interest 
in MPCo is valid and enforceable;

b) The amounts owed to the SSNs far exceed the contemplated distribution 
while the SSNs* collateral is sufficient for the SSNs' claim to be most likely 
paid in full;

The proposed distribution entails an economy of CDN$27 million per year 
in interest savings; and

Even taking into consideration the CDN$200 million proposed distribution, 
the ULÇ DIP Facility provides the Abitibi Petitioners with the liquidity they 
require for most of the coming year.

[76] All things considered, the Court disagrees with the Bondholders' assertion that 
the proposed distribution is against the goals and objectives of the CCAA. For some, it 
may only be a small step. However, it is a definite step in the right direction.

[77] Securing the most needed liquidity at issue here and reducing substantially the 
extent of the liabilities towards a key secured creditor group no doubt enhances the 
chances of a successful restructuring while bringing stability to the on-going business.

[78] This benefits a large community of interests that goes beyond the sole SSNs.

[79] From that standpoint, the Court is satisfied that the restructuring is moving 
fon/vard properly, with reasonable diligence and in accordance with the CCAA ultimate 
goals.

c)

d)

Re Windsor Machine & Stamping Ltd., 2009 CarswellOnt 4505 (Ont. Sup. Ct.).
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[80] Abitibi Petitioners' firm intention, reiterated at the hearing, to shortly provide their 
stakeholders with a business plan and a restructuring and recapitalization term sheet 
confirms it as well.

□3) THE ORDERS SOUGHT C
03o

[81] In closing, the precise wording of the orders sought has been negotiated at 
length between Counsel. It is the result of a difficult compromise reached between 
many different parties, each trying to protect distinct interests.

[82] Nonetheless, despite their best efforts, this wording certainly appears quite 
convoluted in some cases, to say the least. The proposed amendment to the 
subrogation provision of the Second Amended Initial Order is a vivid example. Still, the 
mechanism agreed upon, however complicated it might appear to some, remains 
acceptable to all affected creditors.

[83] The delicate consensus reached in this respect must not be discarded lightly. In 
view of the role of the Court in CCAA proceedings, that is, one of judicial oversight, the 
orders sought will thus be granted as amended, save for limited exceptions. To avoid 
potential misunderstandings, the Court felt necessary to slightly correct the specific 
wording of some conclusions. The orders granted reflect this.

[84] Turning to the conclusions proposed by the Bondholders at paragraphs 8 to 11 of 
the draft amended order (now paragraphs 6 to 9 of this Order), the Court considers 
them useful and appropriate. They assist somehow in bringing into focus the need for 
this CCAA process to continue to move forward efficiently.

[85] Minor adjustments to some of the wording are, however, required in order to give 
the Abitibi Petitioners some flexibility in terms of compliance with the ULC DIP 
documents and cash flow forecast.

CD
CD
COo
Oo
05
O
O
CN

[86] For the expected upcoming filing by the Abitibi Petitioners of their business plan 
and restructuring and recapitalization term sheet, the Court concludes that simply giving 
act to their stated intention is sufficient at this stage. The deadlines indicated 
correspond to the date agreed upon by the parties for the business plan and to the 
expected renewal date of the Initial Order for the restructuring and recapitalization term 
sheet.

FOR THESE REASONS, THE COURT:

ULC DIP Financing

[87] ORDERS that the Abitibi Petitioners are hereby authorized and empowered to 
enter into, obtain and borrow under a credit facility provided pursuant to a loan 
agreement (the "ULC DIP Agreement") among ACI, as borrower, and 3239432 Nova
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On appeal from the order of Justice Andrew J. Goodman of the Superior Court of 
Justice, dated January 22, 2014, with reasons reported at 2014 ONSC 365.

Pepall J.A:

[1] The public nature of an insolvency which juxtaposes a debtor’s financial

hardship with a claim for significant legal compensation focuses attention on the

cost of legal services.
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This appeal involves a motion judge’s refusal to approve legal fees of 

$255,955 that were requested by a court appointed receiver on behalf of its

[2]

counsel in a cattle farm receivership that spanned approximately two months. □
o

[3] For the reasons that follow, I would dismiss the appeal. £
CO
<
O

Facts zo
5
CM(a) Appointment of Receiver

[4] The respondent, Daniel A. Diemer o/a Cornacre Cattle Co. (the “debtor”)

is a cattle farmer. The Bank of Nova Scotia (“BNS”) held security over his farm

operations which were located near London, Ontario. BNS and Maxium

Financial Services Inc. were owed approximately $4.9 million (approximately $2

million and $2.85 million respectively). BNS applied for the appointment of a

receiver pursuant to s. 243(1) of the Bankruptcy and Insolvency Act, R.S.C.

1985, c. B-3 (“BIA”) and s. 101 of the Courts of Justice Act, R.S.O. 1990, c. 43.

The debtor was represented by counsel and consented to the appointment.

[5] On August 20, 2013, Carey J. granted the request and appointed

PricewaterhouseCoopers Inc. (“PWC” or the “Receiver”) as receiver of the

debtor. The initial appointment order addressed various aspects of the

receivership. This included the duty of the debtor to cooperate with the Receiver

and the approval of a sales process for the farm operations described in



Page: 3

materials filed in court by BNS. The order also contained a come-back provision

allowing any interested party to apply to vary the order on seven days’ notice.

□[6] Paragraphs 17 and 18 of the appointment order, which dealt with the
o

accounts of the Receiver and its counsel, stated: £
00
<
UzTHIS COURT ORDERS that the Receiver and 

counsel to the Receiver shall be paid their reasonable 
fees and disbursements, in each case at their standard 
rates and charges, and that the Receiver and counsel to 
the Receiver shall be entitled to and are hereby granted 
a charge (the “Receiver’s Charge”) on the Property, as 
security for such fees and disbursements, both before 
and after the making of this Order in respect of these 
proceedings, and that the Receiver’s Charge shall form 
a first charge on the Property in priority to all security 
interests, trusts, liens, charges and encumbrances, 
statutory or otherwise, in favour of any Person, but 
subject to sections 14.06(7), 81.4(4), and 81.6(2) of the 
BIA.

17. o
o
CM

THIS COURT ORDERS that the Receiver and its 
legal counsel shall pass its accounts from time to time, 
and for this purpose the accounts of the Receiver and 
its legal counsel are hereby referred to a judge of the 
Ontario Superior Court of Justice.

There is no suggestion that the materials filed in support of the request for the

18.

appointment of the Receiver provided specifics on the standard rates and

charges referred to in para. 17 of the initial appointment order.

[7] Counsel to the Receiver was Borden Ladner Gervais LLP (“BLG”) and the

lead lawyer was Roger Jaipargas. Mr. Jaipargas was called to the Ontario bar in

2000, practises out of BLG’s Toronto office, and is an experienced and capable
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insolvency practitioner. Among other things, at the time of the receivership, he

was the Chair of the Insolvency Section of the Ontario Bar Association.

(b) Receiver’s Activities □
o

The activities of the Receiver and, to a certain extent, those of its counsel,[8] mco
<
Oz:were described in reports dated September 11 and October 15, 2013 filed in o
Ocourt by the Receiver. Both reports were subsequently approved by the court. CM

[9] The reports revealed that:

Following the granting of the initial appointment order, the Receiver

entered into an agreement with the debtor pursuant to which the latter

was to manage the day-to-day operations of the farm and the Receiver

would provide oversight.

After the Receiver was appointed, the debtor advised the Receiver of

an August 13, 2013 offer he had received. It had resulted from a robust

sales process conducted by the debtor. On learning of this offer, the

Receiver negotiated an agreement of purchase and sale with the offeror

for the purchase of the farm for the sum of $8.3 million. The purchase

price included 170 milking cows.

On September 17, 2013, the Receiver obtained, without objection from

the debtor, a court order setting aside the sales process approved in

the initial appointment order, approving the agreement of purchase and
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sale it had negotiated, and approving the Receiver’s September 11,

2013 report outlining its activities to date.

The agreement of purchase and sale required that over 150 cows be □
o

removed from the farm (not including the 170 milking cows that were £
00
<othe subject of the agreement of purchase and sale). Complications zo

relating to these cows and an additional 60 cows which the debtor 5
(N

wanted to rent to increase his milking quota arose to which the

Receiver and its counsel were required to attend.

The Receiver and BLG also negotiated an access agreement to permit

certain property to remain on the farm after the closing date of the

agreement of purchase and sale at no cost to the debtor. Unbeknownst

to the Receiver, the debtor then removed some of that property.

The Receiver and its counsel also had to consider numerous claims to

the proceeds of the receivership by other interested creditors and an

abandoned request by the debtor to change the venue of the

receivership from London to Windsor.

[10] After approximately two months, the debtor asked that the Receiver be

replaced. Accordingly, PWC brought a motion to substitute BDO Canada Ltd. as

receiver and to approve its second report dated October 15, 2013.
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(c) Application to Approve Fees

[11] The Receiver also asked the court to approve its fees and disbursements

and those of its counsel including both of their estimates of fees to complete. □
o
£[12] The Receiver’s fees amounted to $138,297 plus $9,702.52 in 00
<
U

disbursements. The fees reflected 408.7 hours spent by the Receiver’s zo
Orepresentatives at an average hourly rate of $338.38. The highest hourly rate 

charged by the Receiver was $525 per hour. Fees estimated to complete were

CM

$20,000.

[13] The Receiver’s counsel, BLG, performed a similar amount of work but

charged significantly higher rates. BLG’s fees from August 6 to October 14, 2013

amounted to $255,955, plus $4,434.92 in disbursements and $33,821.69 in taxes

for a total account of $294,211.61. The fees reflected 397.60 hours spent with

an average hourly rate of $643.75. Mr. Jaipargas’s hours amounted to 195.30

hours at an hourly rate of $750.00. The rates of the other 10 people on the

account ranged from $950 per hour for a senior lawyer to $195 for a student and

$330 for a law clerk.

[14] Fees estimated to complete were $20,000.

[15] In support of the request for approval of both sets of accounts, the

Receiver filed an affidavit of its own representative and one from its counsel, Mr.

Jaipargas.
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[16] As is customary in receiver fee approval requests, the Receiver’s

representative stated that, to the best of his knowledge, the rates charged by its

counsel were comparable to the rates charged by other law firms for the □
oprovision of similar services and that the fees and disbursements were fair and
£
CO
<reasonable in the circumstances. ozo

[17] In his affidavit, Mr. Jaipargas attached copies of BLG’s accounts and a 5
CM

summary of the hourly rates and time spent by the eleven BLG timekeepers who

worked on the receivership. The attached accounts included detailed block

descriptions of the activities undertaken by the BLG timekeepers with total daily

aggregate hours recorded. Usually the entries included multiple tasks such as e-

mails and telephone calls. Time was recorded in six minute increments. Of the

over 160 docket entries, a total of 11 entries reflected time of .1 (6 minutes) and

.2 (12 minutes).

[18] On October 23, 2013, the motion judge granted a preliminary order. He

ordered that:

• BDO Canada Ltd. be substituted as receiver;

• PWC’s fees and disbursements be approved;

• the Receiver’s October 15, 2013 report and the 
activities of the Receiver set out therein be 
approved;

• $100,000 of BLG’s fees be approved; and
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• the determination of the approval of the balance 
of BLG’s fees and disbursements be adjourned to 
January 3, 2014.

[19] Prior to the January return date, the debtor filed an affidavit of a □
orepresentative from his law firm. The affiant described the billing rates of legal
£
CO

professionals located in the cities of London and Windsor, Ontario. These rates <uzo
tended to be significantly lower than those of BLG. For example, the highest -d-

o
CM

billing rate was $500 for the services of a partner called to the bar in 1988. Mr.

Jaipargas replied with an affidavit that addressed Toronto rates in insolvency

proceedings in Toronto with which BLG’s. rates compared favourably. He also

revised BLG’s estimate to complete to $30,000.

Motion Judge’s Decision

[20] On January 3, 2014, the motion judge heard the motion relating to

approval of the balance of BLG’s fees and disbursements. He refused to grant

the requested fee approval and provided detailed reasons for his decision dated

January 22, 2014.

[21] In his reasons, the motion judge considered and applied the principles set

out in Re Bakemates International Inc. (2002), 164 O.A.C. 84 (C.A.), leave to

appeal refused, [2002] S.C.C.A. No. 460 (also referred to as Confectionately 

Yours Inc., Re); BT-PR Realty Holdings Inc. v. Coopers & Lybrand (1997), 29 

O.T.C. 354 (S.C.); and Federal Business Development Bank v. Belyea (1983), 44 

N.B.R. (2d) 248 (C.A.). The motion judge considered the nature, extent and
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value of the assets handled, the complications and difficulties encountered, the

degree of assistance provided by the debtor, and the cost of comparable

services. □c
03
O

[22] The motion judge took into account the challenges identified by the £
00
<
OReceiver in dealing with the debtor. However, he found that the debtor had co- 2o

operated and that there was little involvement by the Receiver and counsel that 5
CM

required either day-to-day management or identification of a potential purchaser.

[23] He noted, at para. 17 of his reasons, that although counsel for the debtor

took specific issue with BLG counsel’s rates: “I glean from submissions that the

thrust of his argument evolved from a complaint about the rates being charged to

an overall dispute of the unreasonableness of the entirety of the fees (and by

extension - the hours) submitted for reimbursement.”

[24] The motion judge considered the hourly rates, time spent and work done.

He noted that the asset was a family farm worth approximately $8.3 million and

that the scope of the receivership was modest. In his view, the size of the

receivership estate should have some bearing on the hourly rates. He

determined that the amount of counsel’s efforts and the work involved was

disproportionate to the size of the receivership. After the size of the estate

became known, the usual or standard rates were too high. He expressly referred

to paras. 17 and 18 of the initial appointment order.
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[25] The motion judge also took issue with the need for, and excessive work

done by, senior counsel on routine matters. He rejected the Receiver’s opinion

endorsing its counsel’s fees, found that the number of hours reflected a □
o
'•w*'significant degree of inefficiency, and that some of the work could have been
£
CO
<performed at a lower hourly rate. He concluded: “I have concerns about the fees oz
O
Tj*claimed that involve the scope of work over the course of just over two months in 5
CM

what appears to be a relatively straightforward receivership. Frankly, the rates

greatly exceed what I view as fair and reasonable.”

[26] He acknowledged that there were several methods to achieve what he

believed to be a just and reasonable amount including simply cutting the overall

number of hours billed. Instead, so as to reduce the amount claimed, he adopted

the average London rate of $475 for lawyers of similar experience and expertise

as shown in the affidavit filed by the debtor. He also expressly limited his case to

the facts at hand, noting that his reasons should not be construed as saying that

Toronto rates have no application in matters in the Southwest Region.

[27] The motion judge concluded that BLG’s fees were “nothing short of

excessive.” He assessed them at $157,500 from which the $100,000 allowed in

his October 23, 2013 order was to be deducted. He also allowed disbursements

of $4,434.92 and applicable HST.
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Grounds of Appeal

[28] The appellant advances three grounds of appeal. It submits that the

motion judge erred: (1) by failing to apply the clear provisions of the appointment
o

order which entitled BLG to charge fees at its standard rates; (2) by reducing £
00
<
OBLG’s fees in the absence of evidence that the fees were not fair and zo
rh

reasonable; and (3) by. making unfair and unsupported criticisms of counsel. 5
CM

Burden of Proof

[29] The receiver bears the burden of proving that its fees are fair and

reasonable: HSBC Bank Canada v. Lechier-Kimel, 2014 ONCA 721, at para. 16

and Bakemates, at para. 31.

Analysis

(a) Appointment of a Receiver

[30] Under s. 243(1) of the BIA, the court may appoint a receiver and under s.

243(6), may make any order respecting the fees and disbursements of the

receiver that the court considers proper. Similarly, s.101 of the Courts of Justice

Act provides for the appointment of a receiver and that the appointment order

may include such terms as are considered just. As in the case under appeal, the

initial appointment order may provide for a judicial passing of accounts. Section

248(2) of the BIA also permits the Superintendent of Bankruptcy, the debtor, the

trustee in bankruptcy or a creditor to apply to court to have the receiver’s
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The court also relies on its supervisory role and inherent 

jurisdiction to review a receiver’s requests for payment: Bakemates, at para. 36

accounts reviewed.

and Kevin P. McElcheran, Commercial Insolvency in Canada, 2d ed. (Markham: □
oLexisNexis, 2011), at pp. 185-186.
£
00
<
O[31] The receiver is an officer of the court: Bakemates, at para. 34. As stated zo

by McElcheran, at p.186: o
CM

The receiver, once appointed, is said to be a “fiduciary” 
for all creditors of the debtor. The term “fiduciary” to 
describe the receiver’s duties to creditors reflects the 
representative nature of its role in the performance of its 
duties. The receiver does not have a financial stake in 
the outcome. It is not an advocate of any affected party 
and it has no client. As a court officer and appointee, 
the receiver has a duty of even-handedness that mirrors 
the court’s own duty of fairness in the administration of 
justice. [Footnotes omitted.]

Passing of a Receiver’s Accounts(b)

[32] In Bakemates, this court described the purpose of the passing of a

receiver’s accounts and also discussed the applicable procedure. Borins J.A.

stated, at para. 31, that there is an onus on the receiver to prove that the

compensation for which it seeks approval is fair and reasonable. This includes

the compensation claimed on behalf of its counsel. At para. 37, he observed that

the accounts must disclose the total charges for each of the categories of

services rendered. In addition:
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The accounts should be in a form that can be easily 
understood by those affected by the receivership (or by 
the judicial officer required to assess the accounts) so 
that such person can determine the amount of time 
spent by the receiver’s employees (and others that the 
receiver may have hired) in respect to the various 
discrete aspects of the receivership.

[33] The court endorsed the factors applicable to receiver’s compensation

□
o
£
oo
<
Ozo

described by the New Brunswick Court of Appeal in Belyea: Bakemates, at para.
O
CM

51. In Belyea, at para. 9, Stratton J.A. listed the following factors:

the nature, extent and value of the assets;

the complications and difficulties encountered; 

the degree of assistance provided by the debtor; 

the time spent;

the receiver’s knowledge, experience and skill; 

the diligence and thoroughness displayed; 

the responsibilities assumed; 

the results of the receiver’s efforts; and

• the cost of comparable services when performed 
in a prudent and economical manner.

These factors constitute a useful guideline but are not exhaustive: Bakemates, at

para. 51.

[34] In Canada, very little has been written on professional fees in insolvency

proceedings: see Stephanie Ben-lshai and Virginia Torrie, “A ‘Cosf Benefit
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Analysis: Examining Professional Fees in CCAA Proceedings” in Janis P. Sarra,

ed., Annual Review of Insolvency Law (Toronto: Carswell, 2010) 141, atp.151.

□[35] Having said that, it is evident that the fairness and reasonableness of the
o

fees of a receiver and its counsel are the stated lynchpins in the Bakemates £
00
<
Oanalysis. However, in actual practice, time spent, that is, hours spent times zo

hourly rate, has tended to be the predominant factor in determining the quantum O
eg

of legal fees.

[36] There is a certain irony associated with this dichotomy. A person requiring

legal advice does not set out to buy time. Rather, the object of the exercise is to

buy services. Moreover, there is something inherently troubling about a billing

system that pits a lawyer’s financial interest against that of its client and that has

built-in incentives for inefficiency. The billable hour model has both of these

undesirable features.

(c) The Rise and Dominance of the Billable Hour

[37] For many decades now, the cornerstone of legal accounts and law firms

has been the billable hour. It ostensibly provides an objective measure for both

clients and law firms. For the most part, it determines the quantum of fees.

From an internal law firm perspective, the billable hour also measures

productivity and is an important tool in assessing the performance of associates

and partners alike.
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[38] The billable hour traces its roots to the mid-20th century. In 1958, the

American Bar Association (“ABA”)’s Special Commission on the Economics of

Law Practice published a study entitled “The 1958 Lawyer and his 1938 Dollar”. □
o

The study noted that lawyers’ incomes had not kept pace with those of other £
CO
<professionals and recommended improved recording of time spent and a target ozo

of 1,300 billable hours per year to boost lawyers’ profits: see Stuart L. Pardau, 5
CM

"Bill, Baby, Bill: How the Billable Hour Emerged as the Primary Method of

Attorney Fee Generation and Why Early Reports of its Demise May be Greatly

Exaggerated" (2013) 50 Idaho L. Rev. 1, at pp. 4-5. By 2002, in its Commission

on Billable Hours, the ABA revised its proposed expectation to 2,300 hours

docketed annually of which 1,900 would represent billable work: see Pardau, at

p. 2. And that was in 2002.

[39] Typically, a lawyer’s record of billable hours is accompanied by dockets

that record and detail the time spent on a matter. In theory, this allows for

considerable transparency. However, docketing may become more of an art

than a science, and the objective of transparency is sometimes elusive.

[40] This case illustrates the problem. Here, the lawyers provided dockets in

blocks of time that provide little, if any, insight into the value provided by the time

recorded. Moreover, each hour is divided into 10 six-minute segments, with six

minutes being the minimum docket. So, for example, reading a one line e-mail

could engender a 6 minute docket and associated fee. This segmenting of the



Page: 16

hour to be docketed does not necessarily encourage accuracy or docketing

parsimony.

□(d) Fees in Context of Court Appointed Receiver
a
£[41] The cost of legal services is highlighted in the context of a court-supervised
:> ■

<
Uzinsolvency due to its public nature. In contrast, the cost of putting together many o
5of the transactions that then become unravelled in court insolvency proceedings £N

rarely attract the public scrutiny that professional fees in insolvencies do. While

many of the principles described in these reasons may also be applicable to

other areas of legal practice, the focus of this appeal is on legal fees in an

insolvency.

[42] Bilateral relationships are not the norm in an insolvency. In a traditional

solicitor/client relationship, there are built-in checks and balances, incentives,

and, frequently, prior agreements on fees. These sorts of arrangements are less

common in an insolvency. For example, a receiver may not have the ability or

incentive to reap the benefit of any pre-agreed client percentage fee discount of

the sort that is incorporated from time to time into fee arrangements in bilateral

relationships.

[43] In a court-supervised insolvency, stakeholders with little or no influence on

the fees may ultimately bear the burden of the largesse of legal expenditures. In

the case under appeal, the recoveries were sufficient to discharge the debt owed
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to BNS. As such, it did not bear the cost of the receivership. In contrast, had the

receivership costs far exceeded BNS’s debt recovery such that in essence it was

funding the professional fees, BNS would hold the economic interest and other □
ostakeholders would be unaffected.
£
00
<
O[44] In a receivership, the duty to monitor legal fees and services in the first z
O

instance is on the receiver. Choice of counsel is also entirely within the purview 5
04

of the receiver. In selecting its counsel, the receiver must consider expertise,

complexity, location, and anticipated costs. The responsibility is on the receiver

to choose counsel who best suits the circumstances of the receivership.

However, subsequently, the court must pass on the fairness and reasonableness

of the fees of the receiver and its counsel.

[45] In my view, it is not for the court to tell lawyers and law firms how to bill.

That said, in proceedings supervised by the court and particularly where the

court is asked to give its imprimatur to the legal fees requested for counsel by its

court officer, the court must ensure that the compensation sought is indeed fair

In making this assessment, al[ the Belyea factors, includingand reasonable.

time spent, should be considered. However, value provided should pre-dominate

over the mathematical calculation reflected in the hours times hourly rate

equation. Ideally, the two should be synonymous, but that should not be the

starting assumption. Thus, the factors identified in Belyea require a consideration

of the overall value contributed by the receiver’s counsel. The focus of the fair
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and reasonable assessment should be on what was accomplished, not on how

much time it took. Of course, the measurement of accomplishment may include

consideration of complications and difficulties encountered in the receivership. □
o

[46] It is not my intention to introduce additional complexity and cost to the £
OD
<uassessment of legal fees in insolvency proceedings. All participants must be z
O

mindful of costs and seek to minimize court appearances recognizing that the 5
CM

risk of failing to do so may be borne on their own shoulders.

(e) Application to This Case

[47] Applying these principles to the grounds raised, I am not persuaded that

the motion judge erred in disallowing counsel’s fees.

[48] The initial appointment order stating that the compensation of counsel was

to be paid at standard rates and the subsequent approval of the Receiver’s

reports do not oust the need for the court to consider whether the fees claimed

are fair and reasonable.

[49] As stated in Bakemates, at para. 53, there may be cases in which the fees

generated by the hourly rates charged by a receiver will be reduced if the

application of one or more of the Belyea factors so requires. Furthermore

although they would not have been determinative in any event, there is no

evidence before this court that the standard rates were ever disclosed prior to the

appointment of the receiver. In addition, as stated, while the receiver and its
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counsel may be entitled to charge their standard rates, the ultimate assessment

of what is fair and reasonable should dominate the analysis. I would therefore

reject the appellant’s argument that the motion judge erred in disallowing BLG’s
’C

Ofees at its standard rates.
£
00
<
O[50] I also reject the appellant’s argument that the motion judge erred in fact in zo
T}-

concluding that counsel’s fees were not fair and reasonable. O
CM

[51] In this regard, the appellant makes numerous complaints.

[52] The appellant submits that the motion judge made a palpable and

overriding error of fact in finding that the debtor was cooperative. The appellant

relies on the contents of the Receiver’s two reports in support of this contention.

The first report states that on the date of the initial appointment order, August 20,

2013, the Receiver became aware of an offer to purchase the farm dated August

13, 2013 and reviewed the offer with the debtor’s counsel. The report goes on to

state that the debtor was not opposed to the Receiver completing that transaction

and seeking the court’s approval of it. The second report does detail some

issues with the debtor such as the movement of certain property and cows to two

farms for storage, even though the Receiver had arranged for storage with the

purchaser at no cost to the Receiver or the debtor, and the leasing by the debtor

of 60 additional cows to increase milk production.
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[53] While there are certain aspects of the second report indicating that some

negotiation with the debtor was required, based on the facts before him, it was

open to the motion judge to conclude, overall, that the debtor cooperated. The

o
Receiver and its counsel never said otherwise. Furthermore, this finding was

£
CO
<made in the context of the debtor having agreed to continue to operate the farm a
2o

pursuant to an August 30; 2013 agreement and in the face of little involvement of 5
CM

the Receiver and its counsel in the day-to-day management of the farm. Indeed,

in the first report, the Receiver notes the debtor’s willingness to carry on the

farming operations on a day-to-day basis.

[54] In my view, it was also appropriate for the motion judge to question why a

senior Toronto partner had to attend court in London to address unopposed

motions and, further, to find that the scope of the receivership was modest.

Indeed, in his reasons at para. 40, the motion judge wrote that, in the

proceedings before him, counsel for the Receiver acknowledged that the

receivership was not complex. Based on the record, it was open to him to

conclude that the receivership involved “the divestment of the farm and assets

with some modest ancillary work.”

[55] As the motion judge noted at para. 20, the fixing of costs is not an unusual

task for the court. Moreover, he was fully familiar with the receivership and was

well-placed to assess the value generated by the legal services rendered. He

properly considered the Belyea factors. While a different judge might have
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viewed the facts, including the debtor’s conduct, differently, the motion judge 

made findings of fact based on the record and is owed deference. In my view,

the appellant failed to establish any palpable and overriding error. □
o

[56] Nor did the motion judge focus his decision on what remained to the debtor £
CO
<
Oafter the creditors, the Receiver and Receiver’s counsel had been paid, as 2o

alleged by the appellant. In para. 34 of his reasons, which is the focus of the 5
CM

appellant’s complaint on this point, the motion judge correctly considered the size

of the estate. He stated that he was persuaded that “the amount of counsel’s

efforts and work involved may be disproportionate to the size of the receivership.”

After the size of the estate became known, he concluded that the “standard”

rates of counsel were too high relative to the size. As observed in Belyea, at

para. 9, the “nature, extent and value” of an estate is a factor to be considered in

assessing whether fees are fair and reasonable. As such, along with counsel’s

knowledge, experience and skill and the other Belyea factors, it is a relevant

consideration.

[57] In addition, the motion judge was not bound to accept the affidavit 

evidence filed by BLG or the two Receiver reports as determinative of the

fairness and reasonableness of the fees requested. It is incumbent on the court

to look to the record to assess the accounts of its court officer, but it is open to a

motion judge to draw inferences from that record. This is just what the motion

judge did.
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[58] Having said that, I do agree with the appellant that there were some unfair

criticisms made of counsel. There was no basis to state that counsel had

attempted to exaggerate or had conducted himself in a disingenuous manner. I
c
TO
Oalso agree with the appellant that the Receiver and its counsel cannot be faulted
£
CO
<for failing to bring the accounts forward for approval at an earlier stage. Costly o
o
■'d-court appearances should be discouraged not encouraged.
O
CN

[59] I also agree with the appellant that it was inappropriate for the motion

judge to adopt a mathematical approach and simply apply the rates of London

counsel. However, this was not fatal: the motion judge’s decision was informed

by the factors in Belyea. As he noted, he would have arrived at the same result

in any event. He was informed by the correct principles, which led him to

conclude that the fees lacked proportionality and reasonableness. This is

buttressed by the motion judge’s concluding comments, in para. 47 of his

reasons, where he made it clear that the driving concern in his analysis was the

“overall reasonableness of the fees” and that his decision should not be read as

saying that Toronto rates have no application in matters in London or its

surrounding areas.

[60] While certain of the motion judge’s comments were unjustified, I am not

persuaded that a different result should ensue.
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Disposition

[61] For the foregoing reasons, I would dismiss the appeal. As agreed, the

□appellant shall pay the respondent’s costs of the appeal, fixed in the amount of c=
03o

$5,500, together with disbursements and all applicable taxes. £
CO
<
O
Z
O

Released: 5
CM

“DEC -1 2014” 
“EAC”

“Sarah E. Pepall J.A."
“I agree Alexandra Hoy A.C.J.O.” 
“I agree E.A. Cronk J.A.”
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Summary
The court-appointed receiver asks for approval of its, and its lawyer’s, fees.

The debtors claim that both the receiver's fees and the receiver's lawyer's fees are 
excessive. They do not provide any evidence in support of their argument.

The court granted to Servus Credit Union Ltd. a without notice interim receivership, 
subsequently extended to a foil receivership, of Trimove Inc. By the time of the granting of the 
foil receivership, it was apparent that the debtors were insolvent: not only could they not pay 
Servus’ demand claims, they could not pay their employees’ salaries, etc. As of the date of the 
current application to distribute proceeds and award costs, the debtors owed Servus Credit Union 
approximately $1.2 million. The instruments creating the secured debt include a contractual 
obligation on Trimove Inc. and the guarantor Luthra to pay all costs and expense of enforcing the 
security, including legal fees on “a solicitor-and-his-own-client foil indemnity basis”. The

[1]

[2]

[3]
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receiver recovered a total of approximately $1.1 million, of which approximately $863,000.00 
was available to distribute to Trimove’s secured creditors. The receiver proposes that Servus 
receive approximately $298,000.00 of that fond. The fees claimed by the receiver and the 
receiver’s lawyer total approximately $82,000.00.

The debtors propose that the court appoint an independent expert in receiverships to 
assess the costs claimed and report to the court; they propose that the maximum fee payable for 
that work be $3,000.00.

The debtors’ application for the appointment of an expert to give an opinion on fees is 
denied. The applicant’s request for approval of its, and its lawyers’ fees, is granted.

[4]
□
C=
03o

[5] in
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[6] Receivers and receivers’ lawyers’ fees are tested according to well-established legal o
CO

principles as set out, for example, in Belyea, Bakemates and Diemer. <
lO
5Here, the receiver has set out detailed dockets and an explanation of the multiplicand 

basis for its fee. Not only have the debtors not provided any evidence that the hourly fees 
charged were excessive, they have not established that the work undertaken was excessive. On 
the contrary, in light of the principal’s early comment to the receiver, ‘We’ll make sure you get 
nothing”, the nature of the assets - rolling stock, and the documented failure of the debtors to 
provide reliable information on such crucial assets as accounts receivable, there is no evidence 
that the time spent by the receiver in tracking down assets was unreasonable.

While the claim for lawyer’s fees was set out in only two lines of information and was 
not verified by affidavit as is recommended in Bakemates, the debtors contracted to pay all legal 
costs associated with recovery “on an indemnity basis”; that contract does not limit fees to what 
is reasonable. There is no suggestion of duress or equivalent in the negotiation of the lawyer’s 
fee contract; as indicated by Farley J., in the absence of duress, an “agreement as to the fees 
should be conclusive. Realty Holdings. In any event, however, neither of the two main
secured creditors, who are the only parties whose recovery deficit would be ameliorated if the 
fees were reduced, nor the court, in the exercise of its oversight responsibility, discern any excess 
in the fees claimed by the receiver’s lawyers.

[7] CM

[8]

[9] If there were a basis for review of the receivers’ fees, the court would not hire an outside
expert; rather it would engage in the process outlined in Bakemates.

Cases and authority cited:
[10] By the debtors: Federal Business Development Bankv Belyea [1983]N.B.J. No.41; 
Bank of Nova Scotia v Diemer (c.o.b. Cornacre Cattle Co.) 2014 ONCA 851.

[11] By the court: Bakemates International Inc. (Re) [2002] OJ. No. 3569; BT-PR Realty 
Holdings Inc. v Coopers & Lybrand [1997] O.J. No. 1097; 911502 Alberta Ltd. v. Elephant 
Enterprises Inc.20\4 ABCA 437; Sidorsky v CFCN Communications Ltd. [1995] A.J. No. 174 
(Q.B.); Trinier v Shurnaik 2011 ABCA 314.

Background

[12] Trimove is a transport company specializing in the delivery of heavy crude oil in the 
Vermilion area of Alberta; it also operates in the United States.

[13] Servus Credit Union Ltd. issued a demand overdraft loan, and demand term loans, to 
Trimove Inc.; those facilities totalled approximately $1.1 million. As a representative example,

1.
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in the $700,000.00 Demand Commercial Mortgage issued on June 12, 2013 to Trimove by 
Servus, Trimove agreed to the following conditions of credit:

1) The Borrower agrees to pay all expenses, fees and charges incurred by Servus Credit 
Union in relation to the loans; the preparation and registration of security, enforcement or 
preservation of Servus Credit union’s rights and remedies; whether or not any such 
documentation is completed or any fends are advanced, including but not limited to legal 
expenses (on a solicitor-and-his-own-client fell indemnity basis), cost of accountants, 
engineers, architects, consultants, appraisers and cost of searches and registration.

[14] Geeta Luthra guaranteed the repayment of those facilities.

[15] Neither the demand for repayment of the facilities nor the demand for payment of the 
guarantee, each of which was made on or about April 25, 2015, was met. Servus therefore 
initiated an ex parte receivership application as a result of which MNP Ltd was appointed as 
interim receiver on May 1, 2015. In support of that application, Servus feed an affidavit from 
one of its senior relationship managers of commercial special loans which included the following 
assertion:

□
o
m

m
O
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On April 29, 2015, due to Trimove’s significantly worsening margining position, I 
advised Karan Luthra, a principal and director of Trimove, that Servus was no longer 
agreeable to the forbearance arrangements previously discussed .... In response to this 
statement Karan stated that “We’ll make sure you get nothing”.

[16] When the matter came back before the court, on notice, on May 8, the court confirmed 
the receivership order, but, in response to the submissions of the debtors, required an undertaking 
from Servus not to file the order until May 22; the delay was intended to give the debtors time to 
retain an insolvency lawyer, to arrange alternate financing, and to comply with the terms of the 
Interim Receivership Order. On that date, the court explicitly reminded the debtors of their 
obligation to cooperate with the receiver. Up to that point, the debtors had received at least 
informal legal advice from Luthra Law Group.

[17] On May 15, 2015, Trimove had insufficient funds to meet its payroll obligations.
Trimove also had $146,480.00 in outstanding accounts payable and no funds to pay them.

[18] On May 19, 2015, Servus went back to court and obtained an order authorizing the 
immediate use of the receivership order in order to protect both Trimove’s estate and the 
interests of Servus and the other creditors. Servus’ application asserted that representatives of 
Trimove had not been fully cooperative with the receiver in that they failed to provide financial 
information and to identify and locate equipment. The interim receiver had been forced to send a 
letter to Trimove threatening a contempt application before cooperation was improved, ‘but 
there still appears to be information that has not yet been provided to the Interim Receiver”. 
Trimove never did retain an expert insolvency lawyer; nor did it obtain alternative financing.

[19] On May 19, the debtor filed an affidavit from Vishal Luthra attempting to demonstrate 
that Trimove had been cooperative with the receiver. Mr. Luthra swore:

[the receiver] demanded that we release to him all the data and mentioned that his team is 
out and about looking for our equipment. I assured him at that point, that equipment is 
safe and there is no risk for the lender’s security. ...
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Eric Sirrs gave me 2 hours to compile information for him to satisfy his court order 
demands. ... I provided him the following items ... list of equipment, I recalled from 
my memory and locations ...

[20] Another example of the kind of lack of cooperation complained of is the Mure of 
Trimove, even up to and including the date of this application, to explain how the payment of a 
Trimove account receivable ended up in the hands of a stranger. At this hearing, the debtors 
explained that they owned a separate entity, with a very similar name to Trimove Inc., and there 
had perhaps been a typing error in naming the payee of the cheque.

[21] Another example of the problems experienced by the receiver relates to the Mure of 
Trimove to satisfectorily explain the transfer of two of its serial numbered pieces of equipment to 
a third party who asserted that he had done machinist’s work for Trimove over a period of a year 
and not been paid. That stranger, Khullar, has provided information to the receiver, but 
management has foiled to do so.

[22] Another example of the debtor’s failure to provide accurate, timely information relates to 
the failure of Trimove to provide GPS locations for some of its equipment moving on highways 
even when, by May 12, one unit was still out of the country.

[23] Finally, in respect of the Aarbro issue, the debtors filed evidence at this hearing 
concerning their interest in that property. In light of that late dispute relating to ownership of the 
conpany owning the ranch property in question, the disposition of the Aarbro claim is deferred 
to a separate hearing.

[24] In support of the claim for its fees, MNP filed an affidavit attaching docketed time 
allocations for work done on the receivership, together with an outline of the individuals who 
worked on the receivership and their billable cost. MNP also approved as part of its receivership 
expenses the fees of its lawyer.

[25] The legal fees claimed are not the subject of an affidavit. There is, however, reference in 
the law firm’s two line claim to invoices relating to the totals claimed. There is no evidence that 
the debtors ever asked for information about the invoices themselves.

Testing receivers’ and lawyers’ fees

[26] I agree with the debtors that general guidance to receivers’, and their lawyers’, fees can 
be found in Belyea and Diemer.

[27] In addition to those authorities, I bring to the debtors’ attention two additional cases, the 
first of which is Bakemates, which expands on some of the topics relating to the testing of fees 
and provides a useful outline of the processes by which any necessary examination of fees will 
be conducted.

[28] The other case to which I must refer is BT-PR Realty Holdings. That decision is 
inportant in the circumstances here where there is a contract relating to fees, specifically the 
lawyer’s fees. A court’s general approach to fees must also take into account, not only the 
general principles as set out in decisions such as Diemer, but also any contract in relation to legal 
fees. As Farley J. said:

□
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2.

I do not particularly quarrel with the list of foctors set out in the Bank of Montreal 
v. Nicar Trading Co. (1990), 78 C.B.R. (N.S.) 85 (B.C.C.A.):
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(a) the nature extent and value of the cases;
(b) the complications and difficulties encountered;
(c) the degree of assistance provided by the parties;
(d) time spent by the receiver;
(e) the receiver's knowledge, experience and skill;
(f) diligence and thoroughness;
(g) responsibilities assumed;
(h) results achieved; and,
(i) the cost of comparable services.
However I would add
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(l) other material considerations -
for example in this case:
(i) the April 12 agreement to the fees:
(ii) the priority receivership of the Bank in this co-receivership relationship; and
(iii) the apparent diversionary and distracting excessive hands on requirements of 
Miller who all the while is demanding efficiency (more accurately a low fee at 
any price).
I would think however that where there is a retainer given which indicates that the 
fee will be based upon the multiplicand of hourly rates and time expended this 
factor should receive special emphasis as it is what the parties bargained for. See 
above for my views about allowing the taxi meter to run without taking the 
passenger along the appropriate route. In the subject case C&L charged on the 
multiplicand basis. Given their explanation and the lack of any credible and 
reliable evidence to the contrary, I see no reason to interfere with that charge. It 
would also seem to me that on balance C&L.scores neutrally as to the other 
factors and of course, the agreement as to the fees should be conclusive if there is 
no duress or equivalent.

In other words, in BT-PR Realty Holdings, Farley J. emphasized that while an outrageous 
departure from the norm, such as a taxi driver “[taking] his fere from the Courthouse to the 
Royal York Hotel via Oakville”, or, in Edmonton terms, taking a fere from the Law Courts to the 
MacDonald Hotel via Spruce Grove, will not be tolerated, an agreement about fees is usually 
conclusive.
3. Applying the principles in this case

a) Receiver’s fees
[29] Information about the receiver’s fees is attached to an affidavit in the manner 
recommended by Bakemates. The debtors do not provide any evidence on the issue of fees.
[30] It's true, of course, that this was not a technically complicated receivership. The receiver 
sold most of the debtors' assets by auctioa However, even settling on that procedure entailed
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some work by the receiver as there were competing offers from auction businesses and the 
receiver had to do some research to determine why it should prefer one auctioneer’s offer to the 
other.

[31] More important than the way in which the receiver disposed of most of the assets is the 
unfortunate response of the debtor to the initial approach by the receiver, coupled with the nature 
of the debtor's assets; those two factors justify what the debtors consider to be excessive scrutiny 
by the receiver. □

o
In addition to this main problem, which is represented by the docket in the greater 

expenditures at the outset of the receivership, there are the continuing problems over the course 
of the receivership.

[33] The debtors never did retain an insolvency expert; therefore, the receiver was dealing 
with them personally. Dealing with self-represented litigants takes more time and care and 
provides less comfort than dealing with professionals.

[34] Also, Mr. Luthra’s affidavit of May 19, 2015 illustrates the gulf which Trimove did not 
recognize between verifiable information and opinion.

[35] Problems of the type exemplified by the cheque which was attempted to be cashed by a 
stranger caused additional administration expenses since it precipitated a mail re-directioa notice 
which then required the receiver to return mail which it received to a law firm which shared the 
mailing address of Trimove.

[36] It's also true that, over time, Trimove and its representatives did become more 
cooperative without ever seeming to completely realize the importance from the receiver's 
perspective of getting accurate, substantiated, information promptly. Nonetheless, the failure to 
simply and promptly provide the information and documents required by the receiver caused the 
receiver to spend more time on the administration of this receivership than would otherwise be 
necessary.

[37] Against the receiver's docketed multiplicand, the debtors have raised arguments of the T 
can deliver goods to Texas for $3,000.00 so how come did it cost the receiver so much to go 
around to the yard I was renting to check my equipment" variety.

[38] In summary with respect to the receiver’s fees, the receiver has provided detailed 
information about its activities and the individuals, and their rates, who have undertaken those 
activities. The amount of work undertaken by the receiver must be assessed in light of all of the 
circumstances of this case, including the unfortunate attitude expressed by the debtor at the 
outset, the difficulties of accounting for rolling stock, and the ongoing failure of the debtors to 
provide timely, accurate, information. For their part, the debtors have not provided any evidence. 
Given the role of court-appointed receivers, and all of the information provided about this 
particular receivership, the court concludes that no basis has been established for any substantive 
challenge to the receiver’s fees. The receiver’s fees are therefore approved.

Lawyer’s fees

[39] The receiver’s lawyers’ fees have not been submitted by way of affidavit in the manner 
suggested in Bakemates: see, paras 38 ffi Indeed, the only information about the lawyer’s fees is 
contained in two lines which set out the total amount of fees claimed.

[32] LO

r-.
CÛ
0
CÛ<
in
o
CM

b)



Page: 7

[40] However, there is no suggestion that the debtors attempted to learn more about the 
lawyers’ fees by asking for copies of the invoices which are referred to in the two lines of 
information.

[41] More importantly, the debtors contracted to pay any lawyers’ fees on a foil indemnity 
basis. It is important to note that the contract concerning fees was clear: the language referred 
explicitly to “solicitor-and-his-own-client foil indemnity basis”. Therefore, there is no 
uncertainty about the level of fees the debtor agreed to pay of the type identified by our Court of 
Appeal in Elephant Enterprises.

[42] As to what a contract means when one party agrees to pay “solicitor and his own client 
foil indemnity” fees, we obtain assistance from McMahon J. in Sidorsky, at para. 5 where that 
judge, who was an expert in the matter of fees having chaired a provincial committee on the 
setting of Schedule Cfee items, said:

5 There are three levels of costs that may be payable by one party to another:
1. Party and party costs: calculated on the basis of Schedule C of the Alberta Rules of 
Court or some multiple thereof plus reasonable disbursements.

2. Solicitor and client costs: which provide for indemnity to the party to whom they are 
awarded for costs that can be said to be essential to and arising within the four comers of 
the litigation.

3. Solicitor and his own client costs: sometimes referred to as complete indemnity for 
costs. These are costs which a solicitor could tax against a resisting client and may 
include payment for services which may not be strictly essential to the conduct of the 
litigation.

[43] As to whether there is any capacity for a court to depart from a contract term that obliges 
one party to pay an indemnity of legal fees, I note our Court of Appeal’s decision in Trinier:

G. Any Discretion?

39 It was argued before us that the chambers judge now appealed from had a 
"discretion" to deny solicitor-client costs. Given the covenants here, it is doubtful

40 But even if a discretion existed as to certain items, there is no proper legal ground to 
exercise such a discretion here. No misconduct or sharp practice by the appellants is even 
alleged. They ultimately lost no step, in my view. They did not chum, and did not pursue 
trivia in order to incur huge solicitor-chent costs. And most of the steps whose costs were 
in issue had already been the subject of previous costs decisions.

41 If there was any discretion as to costs, at best it was as to the costs of the "side 
issue" about contribution for the first $100,000 paid by the appellants before the suit. But 
any such discretion was that of the first judge (Lewis J.), not the (second) chambers judge 
now under appeal So the second judge was not entitled to revisit that. And so even if he 
was, the Court of Appeal owes him no deference on further appeal on that topic. He 
purported to sit on appeal from the taxing officer who taxed solicitor-client costs.
42 Besides, the covenants here are for soKcitor-and-own-client costs, so a mere 
immoderate amount of costs or of the appellants' steps would likely not remove the right 
to such costs.
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This, of course, echoes the comments of Farley J. to the effect that a contract with respect to fees 
should be conclusive in the absence of any argument that the contract itself is invalid: BT-Pr 
Realty Holdings Inc.
[44] In summary on the legal interpretation of the contract the debtors executed, the debtors 
agreed to pay even for legal services which may not have been strictly essential to the conduct of 
the receivership.
[45] However, and importantly, there is no suggestion whatever that the legal fees in the 
circumstances here even exceeded those which could be said to be essential to and arising within 
the four comers of the Htigatioa On the contrary, the two main creditors of Trimove, creditors 
who have hundreds of thousands of dollars of shortfall in their secured claims against Trimove 
and who are the only persons who might conceivably have their financial position improved by 
any reduction of the legal fees, have both accepted the legal fees claimed by the receiver’s 
lawyer. As Farley J. said all those years ago, even if a party agreed to indemnify a lawyer for 
their fees, the court would then, and would still step in to prevent an injustice if there were some 
outrageous fee claim made by a lawyer. There is no such basis for interference here. The 
receiver’s lawyer’s fees are therefore approved.

Proposal to hire an expert to review the receiver’s fees
[46] If there had been a basis on which either the receiver’s or the receiver’s lawyer’s fees 
should be reviewed, the court would have followed the procedure recommended in h alternates 
rather than the proposal made by the debtors. Since the debtors did not establish the required 
basis, the Bakemates procedure does not arise.
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4.

5. Costs
[47] The debtors were unsuccessful in their application to reduce the receivership fees. If the 
parties are not agreed on costs, I can be spoken to within 30 days of the release of this decision.

Heard on the 18th day of November, 2015.
Dated at the City of Edmonton, Alberta this 24th day of November, 2015.

J.B. Veit 
J.C.Q.B.A.
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