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I. INTRODUCTION 

1. The Respondent, Diamond North Credit Union ("DNCU"), is a secured creditor of the 

Applicant, Kolsy Homes Ltd. ("Kolsy"). Kolsy and the Applicant, Rivairo Capital 

Corporation ("Rivairo") (together the "Kolisnek Companies") have applied for relief 

under the Companies Creditors Arrangements Act, RSC 1985, c C-36 (the "CCAA") . 

This relief includes a stay of proceedings against the Kolisnek Companies (the "Initial 

Stay") for the period of an initial order (the "Initial Order"), interim fmancing in the 

amount of $1 ,200,000.00 (the "Interim Financing"), an administrative charge providing a 

first charge on all the assets of the Kolisnek Companies in the amount of 350,000.00 for 

the professional costs of the Kolisnek Companies during the CCAA proceedings (the 

"Administrative Charge"), and a second charge on all the assets of the Kolisnek 

Companies to secure the Interim Financing (the "Financing Charge"). 

2. DNCU opposes the CCAA application in its entirety. The Initial Order is not appropriate 

within the meaning of s. 11 of the CCAA because 1) the Kolisnek Companies have not 

complied with s. 10(2) of the CCAA , 2) the Kolisnek Companies are in the business of 

real estate development and there is little possibility that the value of their real property 

assets will increase significantly during CCAA proceedings, and 3) the Initial Order does 

not serve the purpose of the CCAA . If this Court finds that the Initial Stay is appropriate, 

DNCU further takes the position that the amounts of the Administrative Charge, the 

Interim Financing and the Financing Charge are not appropriate at this early stage of the 

CCAA proceedings. 

II. FACTS 

3. DNCU relies on the facts stated in the Affidavit of Brenda Scislowicz, sworn June 25th
, 

2018 (the "Scislowicz Affidavit"), the Affidavit of William R. I. Brunsdon, sworn June 

22nd, 2018 (the "Brunsdon Affidavit"), and on some of the facts asserted in the Affidavit 

of Kurt Kolisnek, sworn June Iltl" 2018 (the "Kolisnek Affidavit"). 

4. The salient facts of this matter are as follows: 
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Kurt Kolisnek is the sole director, shareholder and president of the Kolisnek 

Companies. l There is no evidence that either Rivairo or Kolsy have any employees. 

Rivairo is engaged in the business of developing condominium and townhouse 

projects. Rivairo ' s assets consist of two parcels of land in Airdrie, Alberta (the 

"Rivairo Land"), and the Kolisnek Companies claim that the market value of the 

Rivairo Lands is $7,840,000.002 

Rivairo has approximately the following liabilities: $5,922,743.00 owed to KV 

Capital Corporation lnc. ("KV Capital") secured by a first-charge mortgage, 

$1,090,881.54 (the "Di-Ad Debt") owed to Di-Ad Investment Corporation of Canada 

Ltd. ("Di-Ad") secured by a second-charge mortgage on the Rivairo Land, and 

$2,350,000.00 owed to Gen-Cap Equity Inc. ("Gen-Cap"), secured by a third-charge 

mortgage, and a total of $3,639,245.28 in unsecured debts. Rivairo's total secured 

debt is approximately $9,363 ,624.54.3 

Kolsy' s assets consist of a parcel of land located in the RM of Corman Park No. 344, 

Saskatchewan (the "Corman Park Land") and three lots located in the Resort Village 

of Candle Lake (the "Candle Lake Lots"). The Kolisnek Companies claim that the 

total market value of the Candle Lake Lots is approximately $182,000.00-

$237,500.00 and that the market value of the Corman Park Land is approximately 

$3,030,000.004 

Kolsy has approximately the following liabilities: $977,725.48 owed to DNCU 

secured by a first-charge on the Corman Park Land,5 the Di -Ad Debt in the amount of 

$1,090,881.54 pursuant to a guarantee and secured by a second-charge mortgage on 

the Corman Park Lands and Candle Lake Lots, $1,800,000.00 owed to Beverly 

Kolisnek secured by a third-charge mortgage on the Corman Park Land and the 

I Kolisnek Affidavit at para 3. 

2 Ibid at paras 3-7. 

3 Ibid at paras 15-22. 

4 Ibid at paras 33-37, 43. 

5 Scislowicz Affidavit at para 7. 

- 2 -



Candle Lake Lots, $100,000.00 owed to Staheli Construction Ltd. secured by a 

fourth-charge mortgage on the Corman Park Land, and $6,091.59 owed to the Resort 

Village of Candle Lake for tax and utilities arrears secured by a tax lien6 In addition, 

Kolsy has guaranteed the indebtedness of Kolisnek Developments Inc. ("KDI"), 

currently in the amount of $535,489.01 7 and secnred by a fust-charge mortgage on 

the Candle Lake Lots and a first-charge mortgage on a parcel of land owned by KD 1 

and located at Big Shell Lake, Saskatchewan (the "Big Shell Property"), which 

property has a market value of approximately $240,000.00. 

The Kolisnek Companies claim that the vale of the Corman Park Land will increase 

by at least $4,000,000.00 if the Corman Park Land is rezoned, and further claim that 

the cost ofrezoning will be approximately $175,000.00-$250,000.008 The rezoning 

process may be completed in 18-24 months9 

The Brunsdon Affidavit raises significant objections to the claim that the proposed 

rezoning process will increase the value of the Com1an Park Property by more than 

$4,000,000.00. 10 

Ill. ISSUES 

5. The Application raises the following issues: 

I) Is the Initial Order for CCAA protection appropriate within the meaning of s. II of the 

CCAA? 

2) If the Initial Order is appropriate, are the amounts of the Administrative Charge, the 

Interim Financing and the Financing Charge appropriate pnrsuant to ss. 11.2(1) and 

11.2(4) of the CCAA? 

6 Kolisnek Affidavit at paras 50-51 , 54 and Exhibit J. 

7 Scislowicz Affidavit at paras 10-13 . 

8 Kolisnek Affidavit at paras 38-42. 

9 Ibid at Exhibit L. 

JO Brunsdon Affidavit at paras 6-7. 
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IV. ARGUMENT 

1) The Initial CCAA Order is Not Appropriate 

6. It is respectfully submitted that the Initial Order (including the Initial Stay in particular) is 

not appropriate in the circumstances, as required by ss . 11 and 1l.02(3) of the CCAA. 

There are three reasons for this. First, the Kolisnek Companies have not filed a cash flow 

statement and related report, as required by s. 10(2) of the CCAA. Second, the Kolisnek 

Companies are in the business of real estate development and there is little possibility that 

that the value · of their real property assets will increase significantly during CCAA 

proceedings. Third, the Initial Order does not serve the purpose of the CCAA- to allow 

companies an opportunity to restructure while avoiding the social and economic loss that 

would result from liquidation. 

7. Section 11 of the CCAA authorizes this Court to make a wide range of orders provided 

that such orders are "appropriate in the circumstances" : 

Despite anything in the Bankruptcy and Insolvency Act or the Winding-up 
and Restructuring Act, if an application is made under this Act in respect 
of a debtor company, the court, on the application of any person interested 
in the matter, may, subject to the restrictions set out in this Act, on notice 
to any other person or without notice as it may see fit, make any order that 
it considers appropriate in the circumstances (emphasis added). 

8. Section 1l.02(1) of the CCAA provides this Court with the specific jurisdiction to order a 

stay of proceedings for up to 30 days on an initial CCAA application: 

A court may, on an initial application in respect of a debtor company, 
make an order on any terms that it may impose, effective for the period 
that the court considers necessary, which period may not be more than 30 
days, 

(a) staying, until otherwise ordered by the court, all proceedings 
taken or that might be taken in respect of the company under the 
Bankruptcy and Insolvency Act or the Winding-up and 
Restructuring Act; 
(b) restraining, until otherwise ordered by the court, further 
proceedings in any action, suit or proceeding against the company; 
and 
(c) prohibiting, until otherwise ordered by the court, the 
commencement of any action, suit or proceeding against the 
company. 
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9. Section 11.02(3) of the CCAA further requires that the Court be satisfied that the stay is 

appropriate: 

The court shall not make the order unless 
(a) the applicant satisfies the court that circumstances exist that 
make the order appropriate ... 

i. The Failure to File a Cash Flow Statement and Related Report 

10. Section 10(2) of the CCAA provides that: 

An initial application must be accompanied by 

(a) a statement indicating, on a weekly basis, the projected cash 
flow ofthe debtor company; 
(b) a report containing the prescribed representations of the debtor 
company regarding the preparation of the cash-flow statement; and 
(c) copies of all financial statements, audited or unaudited, 
prepared during the year before the application or, if no such 
statements were prepared in that year, a copy of the most recent 
such statement. 

11. The documents that CCAA applicants must file in support of an initial order pursuant to s. 

10(2) of the CCAA are necessary to enable the Court to determine the appropriateness of 

the order being sought. As the Ontario Superior Court of Justice observed in Clothing for 

Modern Times, "On an initial application under the CCAA a court will have before it the 

information specified in section 10(2) which assists it in considering the appropriateness, 

good faith and due diligence of the application."]] 

12. The Kolisnek Companies have not filed or served a cash-flow statement as required by s. 

10(2)(a) of the CCAA, and they have likewise not filed or served a report containing 

representations regarding the preparation of the cash-flow statement, as required by s. 

I 0(2)(b) of the CCAA. The Court cannot even properly engage in the analysis required to 

reach the conclusion that the Initial Order is appropriate, and it follows that the Kolisnek 

Companies cannot establish that the Initial Order is appropriate in the circumstances. 

11 Clothing for Modern Times Ltd, Re, 2011 ONSC 7522 at para 14,210 ACWS (3d) 7522 [Clothing for Modern 
Times). . 
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ii. CCAA Protection is not Appropriate tor Real Estate Development 

Companies 

13. Canadian courts have consistently refused to grant or continue CCAA protection where 

the company seeking such protection is in the business of real estate development, there 

is no development or proposed development that might significantly increase the value of 

the company's mortgaged land, there is no equity in the company's mortgaged land that 

might be used to satisfy the demands of other creditors, and the company is seeking 

CCAA protection essentially for the purpose of obtaining more time to sell or refmance 

the property subject to actual or prospective foreclosure proceedings. 

14. In Redekop Properties (200 1),12 the British Columbia Supreme Court ordered a stay of 

proceedings under the CCAA in favour of a real estate development company that owned 

a mall property, and the Court later conjoined that stay with a CCAA stay affecting 

proceedings against two related companies and other properties (at paras 1-3, 5). The 

company that owned the mall required $2.27 million to rezone the property and expected 

that rezoning would increase the value of the property by more than $6 million (at paras 

42, 44). The company' s secured creditors sought either an end to the stay or an order 

excluding the mall property from the stay. 

15. The Court in Redekop Properties concluded that the stay of proceedings should not 

continue, and also concluded that the mall propeliy should be excluded from any stay 

order (at paras 64, 76). The company which owned the mall property took the position 

that a sale of the property under CCAA protection would payout the secured creditors 

having a mortgage against that property and yield a surplus to pay to one of the related 

companies and assist in satisfying the demands of other creditors (at para 43), but the 

Court justified its conclusion that the mall property should be excluded from any stay 

order on the grounds that the contemplated sale of the property would not yield sufficient 

12 Redekop Properties Inc., Re, 2001 BCSC 1892,2001 CarswellBC 3560 [Redekop Properties]. 
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funds to payout the mortgagees and that any delay to the foreclosure proceedings would 

therefore unfairly prejudice those mortgagees (at paras 60, 64). 

16. The British Columbia Supreme Court engaged in a similar analysis in Marine Drive 

Properties (2009).13 In that case, three real estate development companies having a single 

common director (at para 3) sought to extend a CCAA order obtained ex parte to buy time 

for the purpose of obtaining financing or selling real property in the face of foreclosure 

proceedings. The Court determined that there was already a serious risk that there was no 

equity in the mortgaged properties (at paras 33-35), observed that there was no 

development work in progress on the properties of the debtor companies (at para 37) and 

that those companies were inappropriately attempting to use the CCAA to obtain new 

fmancing (at para 38), and determined that the companies' interests were adequately 

protected in the foreclosure proceedings, as in Redekop Properties (at paras 42-43). The 

Court accordingly declined to continue the CCAA order (at para 47). 

17. In Octagon Properties (2009), a group of real estate companies sought a stay under the 

CCAA in order to sell some of their properties and use the sale proceeds to reduce their 

mortgage obligations, as well as DIP financing to pay mortgage loan and tax arrears . The 

majority of the first mortgagees opposed the application, and the Alberta Court of 

Queen's Bench agreed with the submissions of the first mortgagees. The Court reached 

the following conclusion: 

This is not a case where it is appropriate to grant relief under the CCAA. 
First, I accept the position of the majority offrrst mortgagees who say that 
it is highly unlikely that any compromise or arrangement proposed by 
Octagon would be acceptable to them. That position makes sense given 
the fact that if they are permitted to proceed with foreclosure procedures 
and taking into account the current estimates of value, for most 
mortgagees on most of their properties they will emerge reasonably 
unscathed. There is no incentive for them to agree to a compromise. On 
the other hand if I granted CCAA relief, it would be these same 
mortgagees who would be paying the cost to permit Octagon to buy some 
time. Second, there is no other reason for CCAA relief such as the 
existence of a large number of employees or significant unsecured debt in 

13 Marine Drive Properties Ltd., Re, 2009 BCSC 145, 2009 Carswe1IBC 285. 
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relation to the secured debt. I balance those reasons against the fact that 
even if the first mortgagees commence or continue in their foreclosure 
proceedings that process is also supervised by the court and to the extent 
that Octagon has reasonable arguments to obtain relief under the 
foreclosure process, it will likely obtain that relief. 14 

18. The Ontario Superior Court has cited the reasonmg of the Alberta Comt of Queen's 

Bench in Octagon Properties with approval in at least two cases: Dondeb (2012) and 

Rom;,pen Investments (2014).15 

19. In Shire International Real Estate (2010),16 the Alberta Court of Queen's Bench granted 

an initial CCAA order but declined to extend the stay on the second comeback 

application. In balancing the interests of the secured creditors who opposed the extension 

ofthe stay and the interests of numerous unsecured investors, the Court observed that: 

Having regard to the objectives of the CCAA, the large number of 
unsecured investors is, or more properly, was an appropriate consideration 
in granting CCAA protection. However, that carmot trump the interests of 
secured creditors when the facts show that continuing CCAA proceedings 
is putting their security at risk. That is so particularly in circumstances 
where there is a strong likelihood that continuing CCAA proceedings will 
do nothing to enhance the value of the properties and thereby increase the 
potential for return to the investors. 17 

20. It is submitted that CCAA protection is not appropriate in the circumstances of this case 

because the Kolisnek Companies are in the business of real estate development, there is 

little chance that the value of their real property assets will increase significantly during 

the course of CCAA proceedings, and their interests will be adequately protected in the 

14 Octagon Properties Group Ltd. , Re, 2009 ABQB 500 at para 17, 2009 CarswellAlta 1325 [Octagon Properties]. 

15 Dondeb Inc., Re, 2012 ONSC 6087 at para 19, 2012 CarswellOnt 15528 [Dondeb]; Romspen investments COIP v 
6711162 Canada Inc. , 2014 ONSC 2781 at para 62,2014 CarswellOnt 5836 [Roms pen investments]. 

16 Shire International Real Estate Investments Ltd.. Re, 2010 ABQB 84, 2010 CarswellAlta 234 [Shire International 
Real Estate]. 

17 Ibid at para 9. 
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foreclosure proceedings commenced by DNCU. The applicable authorities in this case 

are the line of cases that includes Redekop Properties, Marine Drive Properties, Octagon 

Properties and Shire International Real Estate , which all stand for the proposition that 

CCAA protection is inappropriate where the companies seeking such protection are in the 

business of real estate development and there is little possibility that that the value of 

their real property assets will increase significantly during CCAA proceedings. 

21. It is evident that the Kolisnek Companies have no business other than real estate 

development. Kolsy has no employees and no active business, and merely owns several 

parcels of bare land. Rivairo likewise has no employees and no active business, and 

merely owns several partially-built townhouses and lands that that were to be used for a 

townhouse development project. 

22. There is little chance that the real property assets of the Kolisnek Companies will 

increase significantly during the course of CCAA proceedings. The Kolisnek Companies 

claim that a re-zoning of the Comlan Park Land can be done for approximately 

$175,000.00-250,000.00 and that such re-zoning will yield an increase in value of more 

than $4,000,000.00 for that property. This claim is based on the report prepared by Brian 

Peberdy and Glen Paziuk of Colliers International (the "Colliers Report"), and a copy of 

a real estate listing for an adjacent parcel at a price of $8,634,000.00. This evidence is 

marred by serious deficiencies. First, the Colliers Report has been filed as an exhibit to 

the Kolisnek Affidavit, as opposed to the affidavit of a professional qualified to comment 

on its content. Second, the listing price of an adj acent parcel has no clear relevance to the 

present or prospective valuation of the Corman Park Land, particularly in the absence of 

any evidence as to offers made for the purchase of that property and in the absence of 

professional evidence as to how the adjacent property is comparable to the Corman Park 

Property. Third, as is made clear in the Brunsdon Affidavit, there are numerous grounds 

for questioning the validity of the conclusions presented in the Colliers Report. These 

grounds include the fact that neither of the authors of the Colliers Report have formal 

training in the valuation of commercial property, the fact that there is no documentation 

of sales to support the valuation for the Corman Park Property provided in the Colliers 
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Report, and the fact that there is no explanation for why the Connan Park Property did 

not sell at the previous listing price of $2,439,000.00. 

23. The Kolisnek Companies' interests will be adequately protected in foreclosure 

proceedings. Specifically, to the extent that either Kolsy or Rivairo might have any equity 

in their respective assets, that equity can be protected through judicial sale. The 

foreclosure proceedings will also be much less expensive than CCAA proceedings, as 

there will be no need to pay professional fees for a Monitor and counsel for the Monitor. 

iii. The Initial Order does not Serve the PW'poses ofthe CCAA 

24. It is well established that legislation must be interpreted contextually and purposively. 

The words of a statute are to be read in their entire context and in their grammatical and 

ordinary sense harmoniously with the scheme of the statute, the object of the statute and 

the intention of the legislatorl 8 

25. As legislation is to be interpreted purposively, the purpose of a statute necessarily limits 

the scope of judicial discretion granted under any given statutory provision. In the context 

of CCAA litigation, the Supreme Court of Canada in Century Services (2010) observed 

that: "Judicial discretion must of course be exercised in furtherance of the CCAA' s 

purpose.,,19 

26. In the Centwy Services case, the Supreme Court first commented on the purpose of the 

CCAA at paragraph 15: 

As I will discuss at greater length below, the purpose of the CCAA -
Canada's first reorganization statute - is to permit the debtor to continue 
to carryon business and, where possible, avoid the social and economic 
costs of liquidating its assets [emphasis added]. Proposals to creditors 
under the BrA serve the same remedial purpose, though this is achieved 
through a rules-based mechanism that offers less flexibility. Where 
reorganization is impossible, the BIA may be employed to provide an 

IB Rizzo & Rizzo Shoes Ltd., Re, [1998)1 SCR 27, 1998 CarsweliOnt 1 at para 21. 

19 Ted Leroy Trucking [CentulJ' Sen'ices} Ltd., Re, 2010 SCC 60 at para 59, 20 10 CarswellBC 34 19 [CentU/J' 
Sen'ices ]. 
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orderly mechanism for the distribution of a debtor's assets to satisfy 
creditor claims according to predetennined priority rules.2o 

27. With a view to the purpose of the CCAA, the Supreme Court at paragraph 70 of CentUlY 

Services specifically stated the question that must be asked in determining whether it is 

appropriate to grant relief under the CCAA: 

Appropriateness under the CCAA is assessed by inquiring whether the 
order sought advances the policy objectives underlying the CCAA. The 
question is whether the order will usefully further efforts to achieve the 
remedial purpose of the CCAA- avoiding the social and economic losses 
resulting from liquidation of an insolvent company [emphasis added].21 

28. The CentUlY Services decision provides guidance as to the meanmg of "social and 

economic losses" where at paragraph 59 the Court refers to "devastating social and 

economic effects" in quoting from Justice Doherty's dissenting opinion in Nova Metal 

Products Inc. v. Comiskey (Trustee of) (l990i2
: 

The legislation is remedial in the purest sense in that it provides a means 
whereby the devastating social and economic effects [emphasis added] of 
bankruptcy or creditor initiated tenllination of ongoing business operations 
can be avoided while a court-supervised attempt to reorganize the 
financial affairs of the debtor company is made23 

29. The Initial Order sought by the Kolisnek Companies does not serve the purpose of the 

CCAA because it will not prevent any social or economic losses. There is no evidence 

that either Rivairo or Kolsy have any employees who might lose their employment in the 

event that these companies are to be liquidated. Given that the amount of the secured debt 

of the Kolisnek Companies significantly exceeds the value of their assets, there is also 

little likelihood that restructuring under the CCAA would provide any benefit to the 

unsecured creditors. It follows that the liquidation of the Kolisnek Companies will only 

20 Ibid at para 15. 

21 Ibid at para 70. 

12 Nova Metal Products Inc. v Comiskey (Trustee oj), 41 OAC 282, 1990 CarswellOnt 139 at para 57. 

23 Centwy Services at para 59. 
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have a negative impact on one person- Kurt Kolisnek. The financial hardship of a single 

individual is not a "devastating social and economic effect." 

2) The Charges and Interim Financing are not Appropriate 

30. It is submitted that if the Initial Order is appropriate, the amounts of the Administrative 

Charge, the Interim Financing and the Financing Charge are not appropriate pursuant to 

ss. 11.2(1) and 11.2(4) of the CCAA. 

3 I. Subsections 11.2(1 )-(2) of the CCAA authorize the Court to order interim financing and 

order that the charge securing the interim fmancing rank in priority to the claims of 

secured creditors: 

(1) On application by a debtor company and on notice to the secured 
creditors who are likely to be affected by the security or charge, a court 
may make an order declaring that all or part of the company's property is 
subj ect to a security or charge - in an amount that the court considers 
appropriate - in favour of a person specified in the order who agrees to 
lend to the company an amount approved by the court as being required by 
the company, having regard to its cash-flow statement. The security or 
charge may not secure an obligation that exists before the order is made. 

(2) The court may order that the security or charge rank in priority over 
the claim of any secured creditor of the company. 

32. Subsection 11.2(4) of the CCAA, introduced in 2009, sets out the factors the courts may 

consider in determining whether to order interim financing: 

In deciding whether to make an order, the court is to consider, among 
other things, 

(a) the period during which the company is expected to be subject 
to proceedings under this Act; 
(b) how the company's business and financial affairs are to be 
managed during the proceedings; 
(c) whether the company's management has the confidence of its 
major creditors; 
(d) whether the loan would enhance the prospects of a viable 
comprol11lse or arrangement being made in respect of the 
company; 
(e) the nature and value of the company's property; 
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(f) whether any creditor would be materially prejudiced as a result 
of the security or charge; and 
(g) the monitor' s report referred to in paragraph 23(1)(b), if any. 

33. In Copper Sands (2018), this Court made an initial CCAA order that included an order for 

interim financing in the amount of $1.25 million secured by a super-priority charge 

against all the assets of the debtor companies. The secured creditors appealed that order 

on numerous grounds, and the Saskatchewan Court of Appeal agreed with the secured 

creditors on the issue of whether the financing order was appropriate, concluding that the 

chambers judge had erred in permitting the debtor companies to obtain the $1.25 million 

in interim financing as part of the initial order24 

34. The Court of Appeal in Copper Sands emphasized that the purpose of interim financing 

in relation to an initial CCAA order is to allow the debtor companies to continue their 

essential operations and "keep the lights on": 

Pursuant to s. 11.2(1) of the CCAA, a debtor corporation may apply to the 
court at any stage of the proceedings for interim financing. As Dr. Janis 
Sarra explains, "interim financing" refers primarily to the working capital 
that the debtor corporation requires in order to continue operating during 
restructuring proceedings, as well as to finance the costs of 
the CCAA process (Rescue! The Companies' Creditors Arrangement Act at 
197). The underlying premise of interim financing is that it is a benefit to 
all stakeholders "as it allows the debtor to protect going-concern value 
while it attempts to devise a plan of compromise or arrangement 
acceptable to creditors" (at 197). Interim financing is generally granted to 
ensure the debtor corporation can continue its essential operations, such as 
"keeping the lights on" and paying employees, while it undergoes 
the CCAA proceedings.25 

35. The Court of Appeal in Copper Sands further reasoned that the interim financing that was 

ordered would not enhance the prospects ofa viable compromise pursuant to s. l1.2(4)(d) 

of the CCAA. Where debtor companies are seeking interim financing in an amount that 

24 Industrial Properties Regina Limited v Copper Sands Land COIP, 2018 SKCA 36 at para 49, 2018 CarswellSask 
252 [Copper Sands]. 

25 Ibid at para 37. 
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goes beyond what is necessary to preserve the status quo, those companies must present a 

detailed plan for a compromise to its creditors26 

36. A consideration of the factors set out in section 11.2(4) of the CCAA supports the 

conclusion that the Interim Financing sought by the Kolisnek Companies is not 

appropriate. Factors (a), (c), (d), (e) and (f) in particular weigh against the 

appropriateness of the Interim Financing. 

37. Section 11.2(4)(a)- the period during which the company is expected to be subject to 

proceedings under the CCAA. The Ko1isnek Companies acknowledge that the proposed 

rezoning of the Co=an Park Land will require at least 18-24 months. Given the 

significant uncertainty as to whether the rezoning process will be successful, the 

additional uncertainty as to whether Rivairo will be able to make progress on the Rivairo 

Project and the fact that the Kolisnek Companies will not generate any revenues from a 

going business, it is submitted that the length of time proposed for the CCAA proceedings 

weighs against the appropriateness of the Interim Financing. 

38 . Section 11.2(4)(c)- whether the company' s management has the confidence of its major 

creditors .. To the extent that the major creditors of the Kolisnek Companies- DNCU, Di

Ad and KV Capital- oppose the Interim Financing, such opposition weighs against the 

appropriateness of the Interim Financing. 

39. Section 11.2(4)(d)- whether the loan would enhance the prospects of a viable 

compromise. The Court of Appeal's reasons in Copper Sands are applicable here. The 

Kolisnek Companies have not presented a detailed plan to the creditors, and before they 

present such a plan to the creditors they should only be entitled to interim financing 

sufficient to "keep the lights on." As the $1,200,000.00 in interim financing sought far 

exceeds any amount required to "keep the lights on," the Interim Financing does not 

enhance the prospects of a viable compromise and a consideration of this factor therefore 

weighs against the appropriateness of the Interim Financing. 

26 Ibid at para 46. 
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40. Section 11.2(4)(e) (fl the nature and value of the company's property and whether any 

creditor would be materially prejudiced as a result of the security or charge. The Kolisnek 

Companies' property consists of real property assets whose value (even on the evidence 

presented by the Kolisnek Companies) is not sufficient to cover all of the Kolisnek 

Companies' secured debts. One or more secured creditors will accordingly be prejndiced 

by any Interim financing secured by a super-priority charge, let alone the $1 ,200,000.00 

sought by the Kolisnek Companies. These factors weigh heavily against the 

appropriateness of the Interim Financing. 

V. RELIEF REQUESTED 

41. In view of the foregoing, DNCU respectfully requests that this Honourable Court dismiss 

the Application in its entirety, with costs on a solicitor and own client basis. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED at Saskatoon, Saskatchewan, this 

P S"~day of June, 2018. 

Leland Kimpinski LLP 

Per: ~ ,,?'----

Ryan Pederson, counsel for the 
Respondent, Diamond North Credit Union 

CONTACT INFORMATION AND ADDRESS FOR SERVICE: 

Name of firm: 
Lawyer in charge of file : 
Address of firm: 
Telephone number: 
Fax number: 
Email address: 
File No : 

Leland Kimpinski LLP 
Ryan A. Pederson 
336 6th Ave North, Saskatoon, SK S7K 2M2 
306-244-6686 
306-653-7008 
rpederson@lelandlaw.ca 
Q.B. No. 829 of2018 
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