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I .  INTRODUCTION 

1. This brief of law is submitted on behalf of The Bowra Group, Inc. (the "Receiver") in its capacity 

of the court-appointed Receiver of Weldworld Corp. (“Weldworld”) in support of its application 

(the "Application") for, among other things, an Order approving a contract (the “Credit Bid”) 

between the Receiver and Kocken Industries Corp. (“Kocken”), an entity related to Weldworld, 

for the sale of all of Weldworld’s assets, (the "Purchased Assets") and temporarily sealing the 

Confidential Appendices (the “Confidential Appendices”) to the Receiver’s First Report dated 

September 21, 2020 (the “First Report”). 

2. The Application has been brought in accordance with paragraphs 3(k), (l), and (m) of the Order of 

the Honourable Madame Justice J.E. Topolniski of the Court of Queen's Bench of Alberta granted 

July 7, 2020 (the "Receivership Order"), which authorized the Receiver to, among other things, 

execute, assign, issue and endorse documents of whatever nature in respect of any of the 

Property (as defined in the Receivership Order) for any purpose pursuant to the Receivership 

Order, sell the Property or any parts thereof, and apply for any vesting order necessary to convey 

the Property or any parts thereof, free and clear of any liens of encumbrances. 

3. The Credit Bid received from Kocken is reasonable and well in excess of the liquidation value of 

the Purchased Assets. As set out below, the Receiver has met the test for this Honourable Court 

to grant the Order accepting and ratifying the Credit Bid. 

4. The Receiver submits that the relief sought is reasonable and appropriate in the circumstances 

and at this stage of these proceedings. 

I I .   BACKGROUND 

5. A detailed background of the Debtor and the Receiver's activities leadings up to the Application is 

more fully described in the First Report. A brief overview is set out herein. 

6. Weldworld supplies welding, industrial and safety supplies including various gases and cylinders 

from their cylinder filing facility to customers throughout Western Canada. The company mostly 

services the oil and gas industry and operates out of leased premises in Leduc, Alberta. 

7. On July 7, 2020, The Honourable Madame Justice J.E. Topolniski granted the Receivership 

Order, appointing the Receiver as receiver of all current and future assets, undertakings and 

properties of every nature and kind whatsoever, and wherever situate, including all proceeds 

thereof of Weldworld (the “Property”). 

8. As at the date of the Receivership Order, Weldworld had a total secured debt obligation of 

approximately $7.2 million and unsecured debt of approximately $1.9 million.1

9. The Receiver prepared and distributed a Request for Offers to Purchase (‘ROP”), including a 

form of offer and asset listings, via email blast and direct mail out to 23 prospective purchasers 

including Weldworld’s direct competitors.2

1 Receiver’s First Report at para 8. 
2 Receiver’s First Report at paragraph 15 and Appendix C. 
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10. The Receiver further prepared advertisements for the sales process and published them in the 

Edmonton Journal, Calgary Herald, Daily Herald Tribune and the Receiver’s website. 3

11. The Receiver thereafter held discussions with various prospective purchasers and assisted with 

various due diligence and held property tours for interested parties. 4

12. The ROP contemplated that offers be submitted to the Receiver by no later than 4:00pm MST on 

Wednesday, August 26, 2020. 5

13. The ROP indicated that interested parties may access further detailed information upon request 

made to the Receiver and signing of a non-disclosure agreement. The Receiver conducted and 

held property inspections for all interested parties. 6

14. Kocken has submitted a credit bid, including a deposit of $150,000.00 in cash, to acquire all 

rights, title and interest in and to Weldworld’s assets, which include, without limitation, personal 

property (collectively, the “Purchased Assets”). The consideration as stated in the Credit Bid is 

$8,449,676.81 (the “Bid Price”). 7

15. In addition to the Credit Bid, the Receiver has received three additional offers, which are set out 

at Confidential Appendix 2 to the Receiver’s First Report.8

16. The Receiver is recommending acceptance of the Credit Bid as being in the best interest of 

Weldworld’s creditors, as it is the highest and best offer, and exceeds the appraised forced 

liquidation value obtained from GD Auctions.9

17. Kocken has the earliest in time security registration in the Alberta Personal Property Registry 

(“PPR”) claiming a security interest in all present and after acquired personal property of 

Westworld. However, there are material issues with Kocken’s registration: 

(a) Kocken originally registered against the predecessor name of Weldworld, “Advanced 

Industrial Supply Ltd.”, on October 21, 2011.  

(b) On October 7, 2013, Weldworld changed its name from “Advanced Industrial Supply Ltd.” 

to “Weldworld Corp.”  

(c) Kocken likely knew of the name change on or about October 7, 2013, as both Kocken 

and Weldworld are owned by the same individuals.  

(d) Kocken did not update its registrations to change the debtor name to “Weldworld Corp.” 

until October 11, 2019. 10

3 Receiver’s First Report at paragraph 16. 
4 Receiver’s First Report at paragraph 17. 
5 Receiver’s First Report at paragraph 19. 
6 Receiver’s First Report at paragraphs 20 and 21. 
7 Confidential Appendix 1 to the Receiver’s First Report. 
8 Confidential Appendix 2 to the Receiver’s First Report. 
9 Receiver’s First Report at Appendix B. 
10 Receiver’s First Report, Alberta Personal Property Registry Search, Appendix C. 
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18. Pursuant to sections 51(2)(b) and 51(3)(b) of the PPSA, where a security interest is perfected by 

registration and the secured party (“SP1”) subsequently obtains knowledge of the new name of 

the debtor, the security interest of SP1 is subordinated to any perfected security interest in the 

collateral registered or perfected by another secured party i) 15 days or more after SP1 obtains 

knowledge of the name change; and ii) before SP1 amends the debtor name in SP1’s 

registration.11

19. Canadian Western Bank (“CWB”) has the second earliest in time security registration in the PPR, 

claiming a security interest in all present and after acquired personal property of Westworld. The 

security granted by Weldworld to CWB is valid and enforceable, subject to the normal 

qualifications and assumptions. Pursuant to sections 51(2)(b) and 51(3)(b) of the Personal 

Property Security Act, RSA 2000, c P-7 (the “PPSA”), CWB has priority over Kocken’s security 

interest.12

20. Pursuant to the Credit Bid, CWB will provide new financing to Kocken to pay out the 

indebtedness of Weldworld to CWB. CWB is owed approximately $2,389,827.00 as at the date of 

the First Report.  

21. It is the Receiver’s understanding that the new financing arranged by Kocken as part of the Credit 

Bid from CWB in the amount of the indebtedness owed to CWB contemplates no money 

changing hands; the financing will be completed by an internal accounting entry at CWB, rather 

than CWB paying money to the Receiver that would ultimately be remitted directly back to CWB. 

The Receiver views the completion of the CWB financing in this fashion as economical and does 

not object to it.  

22. CWB has advised the Receiver that they support acceptance of the Credit Bid. 

23. Westana Equipment Leasing Inc. (“Westana”) has the third earliest in time security registration in 

the PPR claiming a security interest in in all present and after acquired personal property of 

Westworld. The security granted by Weldworld to Westana is valid and enforceable, subject to 

the normal qualifications and assumptions. Pursuant to sections 51(2)(b) and 51(3)(b) of the 

PPSA, Westana has priority over Kocken’s security interest.13

24. Pursuant to the Credit Bid, Kocken would assume Weldworld’s indebtedness to Westana. 

Westana is owed approximately $37,497.81 as at July 28, 2020. Westana’s security interest will 

be unaffected by the sale of the Purchased Assets, as Westana will have the option of permitting 

an assignment of Weldworld’s rights to Kocken, or in the alternative, enforcing Westana’s security 

interest. It is the Receiver’s understanding that Kocken and Westana have reached an agreement 

for Kocken to assume the obligations of Weldworld going forward.  

25. As at the date of the Receivership Order, American Welding & Gas, Inc. (“AWG”) had a 

registration at the PPR describing ten specific types of cylinders and containers. The security 

granted by Weldworld to AWG is valid and enforceable, subject to normal qualifications and 

11 Personal Property Security Act, RSA 2000, c P-7 at s 51 [TAB 1]. 
12 Personal Property Security Act, RSA 2000, c P-7 at s 51 [TAB 1]. 
13 Personal Property Security Act, RSA 2000, c P-7 at s 51 [TAB 1]. 
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assumptions. Pursuant to sections 52(2)(b) and 52(3)(b) of the PPSA, AWG has priority over 

Kocken’s security interest.14

26. Pursuant to the Credit Bid, Kocken will obtain the Purchased Assets subject to AWG’s security 

interest. AWG will be unaffected by the sale of the Purchased Assets to Kocken, as AWG will 

have the option of permitting an assignment of Weldworld’s rights to Kocken, or in the alternative, 

enforcing their security interest.  

27. As at the date of the Receivership Order, various creditors had the earliest in time security 

registrations in the PPR describing various assets by serial number, including Edmonton 

Kenworth Ltd. (“Kenworth”), Royal Bank of Canada (“RBC”), and The Bank of Nova Scotia 

(“BNS”) (collectively, the “Serial Number Secured Creditors”). The Receiver has not been 

provided with security documents from the Serial Number Secured Creditors and is unable to 

opine whether the Serial Number Secured Creditors have valid and enforceable security 

interests. Pursuant to section 35(4) of the PPSA, the Serial Number Secured Creditors 

presumably have priority over Kocken’s security interest.15

28. Pursuant to the Credit Bid, Kocken will obtain the Purchased Assets subject to the security 

interests of the Serial Number Secured Creditors, and the Serial Number Secured Creditors will 

be unaffected by the sale of the Purchased Assets to Kocken, as the Serial Number Secured 

Creditors will each have the option of permitting an assignment of Weldworld’s rights to Kocken, 

or in the alternative, enforcing their security interest. 

29. As at the date of the Receivership Order, Capital Industrial Sales & Services Ltd. (“Capital”) had 

registrations at the PPR describing various assets by serial number, in relation to liens claimed 

pursuant to the Garage Keepers’ Lien Act, RSA 2000, c G-2. The Receiver has not been provided 

with substantiating documents from Capital and is unable to opine whether Capital has valid and 

enforceable garage keepers’ liens. Pursuant to section 32 of the PPSA, Capital presumably has 

priority over Kocken’s security interest.16

30. Pursuant to the Credit Bid, Kocken will obtain the Purchased Assets subject to Capital’s liens, 

and Capital’s liens will be unaffected by the sale of the Purchased Assets to Kocken. Kocken will 

be required to reach an agreement with Capital, or Capital will be entitled to enforce its lien. 

31. As at the date of the filing of this Brief, the Receiver has not received notice of any opposition to 

the Court’s acceptance of the Credit Bid.  

III. ISSUES 

32. The issues to be determined by this Honourable Court are whether it is appropriate and 

reasonable in the circumstances to: 

(a) approve the Receiver's acceptance of the Credit Bid; 

(b) grant a sealing order with respect to the Confidential Appendices; and 

14 Personal Property Security Act, RSA 2000, c P-7 at s 52 [TAB 1]. 
15 Personal Property Security Act, RSA 2000, c P-7 at s 35(4) [TAB 1]. 
16 Personal Property Security Act, RSA 2000, c P-7 at s 32 [TAB 1]. 
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(c) authorize a deemed distribution from the Receiver to CWB in full and final satisfaction of 

all indebtedness of Weldworld owing to CWB. 

IV.  ARGUMENT 

A.  Approval and Ratification of the Credit Bid

33. The Bankruptcy and Insolvency Act permits the Court to appoint a receiver to do any of the 

following: 

(a) take possession of all or substantially all of the property of an insolvent person used in 

relation to the business carried on by the insolvent person; 

(b) exercise any control that the Court considers advisable over the property and over the 

insolvent corporation's business; and 

(c) take any other action that the Court considers advisable.17

34. In carrying out its duties and exercising its powers, a receiver has an obligation to deal with an 

insolvent company's property in a commercially reasonable manner.18

35. The criteria to be applied when considering the approval of a sale recommended by a receiver 

were first set out by the Ontario Court of Appeal in Royal Bank v Soundair Corp. When 

considering whether a proposal accepted by a receiver should be approved and ratified by the 

Court, the Court is to consider and determine: 

(a) whether the receiver made sufficient effort to get the best price and has not acted 

improvidently; 

(b) the interests of all parties; 

(c) the efficacy and integrity of the process by which offers were obtained; and 

(d) whether there has been unfairness in the working out of the process. 19

36. The Alberta Courts have adopted these criteria and have applied them in receivership 

proceedings on numerous occasion.20

37. It has been further acknowledged that the Court must place a great deal of confidence in the 

actions taken and in the opinions formed by a receiver, and should assume that a receiver is 

acting properly unless the contrary is clearly shown.21

17 Bankruptcy and Insolvency Act, RSC 1985, c B-3 (“B/A"), s 243(1) [TAB 2]
18 BIA, s 247 [TAB 2]
19 Royal Bank v Soundair Corp. (1991), 1991 CarswellOnt 205 (CA), 7 CBR (3d) 1, 83 OLR (41") 76 at 
para 16 [Soundair] [TAB 3]
20 Pricewaterhousecoopers Inc. v 1905393 Alberta Ltd., 2019 ABCA 433 at paras 10-12 [TAB 4]
21 Soundair supra, at para 14 [TAB 3]
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i .  Sufficient Effort 

38. The Receiver respectfully submits that it has made sufficient effort to market the Purchased 

Assets: 

(a) The Receiver obtained an appraisal from an independent third party, GD Auctions;22

(b) The Receiver prepared and distributed a Request for Offers to Purchase (‘ROP”), 

including a form of offer and asset listings, via email blast and direct mail out to 23 

prospective purchasers including Weldworld’s direct competitors;23

(c) The Receiver further prepared advertisements for the sales process and published them 

in the Edmonton Journal, Calgary Herald, Daily Herald Tribune and the Receiver’s 

website;24

(d) The Receiver thereafter held discussions with various prospective purchasers and 

assisted with various due diligence and held property tours for interested parties;25

(e) The ROP indicated that interested parties may access further detailed information upon 

request made to the Receiver and signing of a non-disclosure agreement;26 and 

(f) The Receiver conducted and held property inspections for all interested parties.27

39. The Receiver respectfully submits that it has made sufficient effort to get the best price and has 

not acted improvidently. The Bid Price contained in the Credit Bid is reasonable and in excess of 

the liquidation value of the Purchased Assets as appraised by an independent third party. 

40. The Receiver respectfully submits that further marketing of the Purchased Assets is unlikely to 

attract a better proposal than the Credit Bid, and that further efforts to market the Purchased 

Assets, and the resulting time delay in doing so, would not be commercially reasonable. 

41. The Receiver submits that the efforts it has undertaken are "sufficient" as contemplated in the 

Soundair criteria. 

ii. Interest of All Parties 

42. Courts have acknowledged that a Receiver's primary concern should be to protect the interest of 

the debtor's creditors.28

43. In considering the "interest of all parties", Courts have recognized that a receiver's duty to act in 

the interests of the general body of creditors does not necessarily mean that the majority rules. 

22 Receiver’s First Report at para 12 and Appendix B.  
23 Receiver’s First Report at para 15 and Appendix C. 
24 Receiver’s First Report at para 16. 
25 Receiver’s First Report at para 17. 
26 Receiver’s First Report at para 20. 
27 Receiver’s First Report at para 21. 
28 Cobrico Developments Inc. v Tucker Industries Inc., 2000 ABQB 766 at paras 22 and 27 [TAB 5]
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Rather, the receiver must consider the interest of all creditors and then act for the benefit of the 

general body.29

44. Weldworld’s largest creditor, CWB, supports the Receiver's acceptance of the Credit Bid. The 

Receiver is not aware of any objection by Weldworld’s other secured creditors and does not 

expect to receive any objection, as they suffer no prejudice from the sale of the Purchased Assets 

to Kocken. 

45. The Receiver is of the opinion that the Credit Bid provides for the highest estimated net 

realization on the Purchased Assets and the highest potential recovery for all Weldworld’s 

creditors. The Credit Bid is the highest and best offer received as a result of the marketing 

process, and the Bid Price is reasonable compared to the appraised forced liquidation value of 

the Purchased Assets. 

46. In these circumstances, it is commercially reasonable and in the best interest of Weldworld’s 

stakeholders that the Credit Bid receive court-approval. 

i i i. The Efficacy and Integrity of the Process 

47. When dealing with property of an insolvent corporation, the Court should assume that a receiver 

has acted properly unless the contrary is clearly demonstrated.30

48. The ROP required that offers be submitted to the Receiver by no later than 4:00pm MST on 

Wednesday, August 26, 2020. The ROP indicated that interested parties may access further 

detailed information upon request made to the Receiver and signing of a non-disclosure 

agreement. The Receiver conducted and held property inspections for all any interested parties. 

All potentially interested purchasers were granted equal treatment. 

49. The Receiver submits that the negotiation of the Credit Bid was conducted in a fair manner.  

50. The Receiver is not aware of any allegations by any party that the negotiation of the Credit Bid 

was viewed as unfair or that it was conducted improvidently. 

51. The Receiver submits that the negotiation of the Credit Bid was conducted with both efficacy and 

integrity. 

iv. Unfairness in the Process 

52. The Receiver submits that it acted reasonably, prudently, fairly, and not arbitrarily in negotiating 

the Credit Bid. The Receiver accepted the Credit Bid in good faith with a view to maximizing the 

recovery for all of Weldworld’s creditors. 

53. Based on the forgoing, the Receiver submits that the Soundair criteria have been satisfied by the 

Receiver and that the Receiver has acted in a commercially reasonable manner in accepting the 

Credit Bid. 

29 Alberta Treasury Branches v Elaborate Homes Ltd., 2014 ABQB 350 [Elaborate Homes] at para 61 
[TAB 6] citing Scanwood Canada Ltd., Re, 2011 NSSC 189, 305 NSR (2d) 34. 
30 Crown Trust Co. et al Rosenberg et al (1986), 60 OR (2d) 87 (Ont HC) at paras 66-70 and 77 [TAB 7]
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54. It is therefore respectfully submitted that the Court should grant an Order approving and ratifying 

the Receiver's acceptance of the Credit Bid. 

B.  Sealing Order 

55. As part of the Order approving and ratifying the Credit Bid, the Receiver seeks a sealing order 

with respect to the Confidential Appendices to the First Report. 

56. The Court's authority to grant sealing orders is contemplated under Rule 6.28 and Division 4 of 

Part 6 of the Alberta Rules of Court.31

57. The seminal case of Sierra Club of Canada v Canada (Minister of Finance) provides the guiding 

principles in granting sealing orders and publications bans. Justice lacobucci for the Court 

accepted that a confidentiality or sealing order could be granted when: 

(a) such an order is necessary in order to prevent a serious risk to an important interest, 

including a commercial interest, in the context of litigation because reasonably alternative 

measures will not prevent the risk; and 

(b) the salutary effects of the confidentiality order outweigh its deleterious effects, including 

the effects on the right to free expression, which includes public interest in open and 

accessible court proceedings.32

58. In the insolvency context, it is common when assets are being sold pursuant to a court process to 

seal various bids and other commercially sensitive material, such as valuations, in case a further 

bidding process is required should the transaction being approved falls through.33

59. The Ontario courts have further noted that sealing orders in this context are normally granted 

to maintain fair play so that competitors and potential purchasers do not obtain an unfair 

advantage by obtaining such information while others have to rely on their own resources.34

60. In Alberta Treasury Branches v Elaborate Homes Ltd., Justice K.G. Nielsen (now Associate 

Chief Justice) accepted the reasons and rational of the Ontario Courts and acknowledged that it 

is common practice in the insolvency context that information relating to the sale of the assets of 

an insolvent corporation be kept confidential until after the sale is completed pursuant to a court 

order.35

61. The Receiver submits that in these circumstances it is necessary to seal the Confidential 

Appendices to prevent a real and substantial risk of harm to Weldworld’s commercial interests. 

The Confidential Appendices contain valuations of the Purchased Assets. If such information was 

to be made public, any subsequent sale process by the Receiver could be compromised to the 

detriment of Weldworld and Weldworld’s creditors. 

31 Alberta Rules of Court, AR 124/2010, Division 4 of Part 6 including Rule 6.28 [TAB 8]
32 Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 45 [TAB 9]
33 Look Communications Inc v Look Mobile Corp. 2009 CarswellOnt 7952 (Ont SCJ) [Commercial List] at 
para 17 [TAB 10]
34 887574 Ontario Inc v Pizza Pizza Ltd, 1994 CarswellOnt 1214, [1994] OJ No 3112 at para 6 [TAB 11]
35 Elaborate Homes supra. at para 54 [TAB 6]
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62. Release of the information prior to the conclusion of the Credit Bid may cause irreparable harm to 

the fairness of any further sales process of the Purchased Assets. This would negatively impact 

the stakeholders of Weldworld, who have an interest in ensuring the highest value possible is 

received for the Purchased Assets. 

63. The Receiver further submits that salutary effects of a sealing of the Confidential Appendices 

outweigh any deleterious effects that may be caused by the sealing. 

64. The sealing of the Confidential Appendices is essential to the Receiver satisfying the Soundair 

principles as required by this Court, and therefore it is both reasonable and appropriate 

for the Court to seal the Confidential Appendices on the Court Record. 

C.  Proposed Distribution 

65. The Receiver’s proposed interim distribution of the approximate amount of $2,389,827.00 to CWB 

will be in full and final satisfaction of CWB’s claims against Weldworld.  

66. The security granted by Weldworld to CWB over all present and after acquired personal property 

is valid and enforceable, subject to the normal qualifications and assumptions.  

67. CWB has registered its security interest at the PPR. 

68. The security interests of Westana, AWG, and the Serial Number Secured Creditors, and the 

garage keepers’ liens of Capital may have priority over CWB with regards to specific assets. As 

all of these interests are not being discharged pursuant to the Credit Bid or proposed form of 

Order, there is no prejudice to Westana, AWG, the Serial Number Secured Creditors, or Capital 

in paying out CWB; these creditors either will retain their right to enforce against their respective 

secured collateral or agree to payment terms with Kocken. 

69. Paying out Weldworld’s indebtedness to CWB will limit accruing interest to the benefit of all other 

creditors. 

70. It is submitted by the Receiver that it is practical to make distribution in the approximate amount 

of $2,389,827.00  to CWB upon the closing of the Credit Bid and that this Honourable Court ought 

to authorize that such a distribution be made.  

71. CWB is providing Kocken with sufficient financing to pay out Weldworld’s indebtedness to CWB. 

In essence, CWB is simply moving Weldworld’s indebtedness to CWB to the account of Kochen 

account with CWB.  

72. Rather than incurring the costs and effort of CWB advancing funds to Kocken, Kocken in turn 

paying those funds to the Receiver, and the Receiver then remitting those funds back to CWB to 

pay out Weldworld’s indebtedness to CWB, the Receiver respectfully submits it would be more 

efficient and economical for CWB to simply record the transaction as an internal accounting entry 

and doing so would not prejudice any party.  

V. RELIEF CLAIMED 

73. Based upon the materials filed and the foregoing submission, the Receiver respectfully requests: 
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44

Priority of liens 

32   Where a person in the ordinary course of business furnishes 
materials or services with respect to goods that are subject to a 
security interest, any lien that the person has with respect to the 
materials or services has priority over a perfected or unperfected 
security interest in the goods unless the lien is given by an Act that 
provides that the lien does not have the priority. 

1988 cP-4.05 s32;1990 c31 s21 

Alienation of rights of debtor 

33(1)  For the purposes of this section, “transfer” includes a sale, 
the creation of a security interest or a transfer under proceedings to 
enforce a judgment. 

(2)  The rights of a debtor in collateral may be transferred 
consensually or by operation of law notwithstanding a provision in 
the security agreement prohibiting transfer or declaring a transfer to 
be a default, but a transfer does not prejudice the rights of the 
secured party under the security agreement or otherwise, including 
the right to treat a prohibited transfer as an act of default. 

1988 cP-4.05 s33;1990 c31 s22 

Priority of purchase-money security interests 

34(1)  In this section, “non-proceeds security interest” or 
“non-proceeds purchase-money security interest” means a security 
interest or purchase-money security interest, as the case may be, in 
original collateral. 

(2)  A purchase-money security interest in 

 (a) collateral or, subject to section 28, its proceeds, other than 
intangibles or inventory, that is perfected not later than 15 
days after the day the debtor, or another person at the 
request of the debtor, obtains possession of the collateral, 
whichever is earlier, or 

 (b) an intangible or, subject to section 28, its proceeds, that is 
perfected not later than 15 days after the day the security 
interest in the intangible attaches 

has priority over any other security interest in the same collateral 
given by the same debtor. 

(3)  Subject to subsection (6), a purchase-money security interest in 
inventory or, subject to section 28, its proceeds, has priority over 
any other security interest in the same collateral given by the same 
debtor if 
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Where a person in the ordinary course of business furnishes
materials or services with respect to goods that are subject to a
security interest, any lien that the person has with respect to the
materials or services has priority over a perfected or unperfected
security interest in the goods unless the lien is given by an Act that
provides that the lien does not have the priority.
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(7)  A non-proceeds purchase-money security interest has priority 
over a purchase-money security interest in the same collateral as 
proceeds if the non-proceeds purchase-money security interest, 

 (a) in the case of inventory, is perfected at the date the debtor, 
or another person at the request of the debtor, obtains 
possession of the collateral, whichever is earlier, and 

 (b) in the case of collateral other than inventory, is perfected not 
later than 15 days after the debtor, or another person at the 
request of the debtor, obtains possession of the collateral, 
whichever is earlier. 

(8)  For the purposes of this section, where goods are shipped by 
common carrier to a debtor or to a person designated by the debtor, 
the debtor is deemed not to have obtained possession of the goods 
until the debtor, or another person at the request of the debtor, has 
obtained actual possession of the goods or a document of title to 
the goods, whichever is earlier. 

(9)  A perfected security interest in crops or their proceeds, given 
for value to enable the debtor to produce or harvest the crops and 
given 

 (a) while the crops are growing crops, or 

 (b) during the 6-month period immediately prior to the time 
when the crops became growing crops, 

has priority over any other security interest in the same collateral 
given by the same debtor. 

(10)  A perfected security interest in fowl, cattle, horses, sheep, 
swine, fish or their proceeds given for value to enable the debtor to 
acquire food, drugs or hormones to be fed to or placed in the fowl, 
animals or fish has priority over any other security interest in the 
same collateral given by the same debtor other than a perfected 
purchase-money security interest. 

1988 cP-4.05 s34;1990 c31 s23 

Residual priority rules  

35(1)  Where this Act provides no other method for determining 
priority between security interests, 

 (a) priority between perfected security interests in the same 
collateral is determined by the order of occurrence of the 
following: 

 (i) the registration of a financing statement, without regard 
to the date of attachment of the security interest, 
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(a) priority between perfected security interests in the same
collateral is determined by the order of occurrence of the
following:
(i) the registration of a financing statement, without regard
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 (ii) possession of the collateral under section 24, without 
regard to the date of attachment of the security interest, 
or 

 (iii) perfection under section 5, 7, 26, 29 or 77, 

  whichever is earlier, 

 (b) a perfected security interest has priority over an unperfected 
security interest, and 

 (c) priority between unperfected security interests is determined 
by the order of attachment of the security interests. 

(2)  For the purposes of subsection (1), a continuously perfected 
security interest shall be treated at all times as having been 
perfected by the method by which it was originally perfected. 

(3)  Subject to section 28, for the purposes of subsection (1), the 
time of registration, possession or perfection of a security interest 
in original collateral is also the time of registration, possession or 
perfection of its proceeds. 

(4)  A security interest in goods that are equipment and are of a 
kind prescribed by the regulations as serial number goods is not 
registered or perfected by registration for the purposes of 
subsection (1), (7) or (9) unless a financing statement relating to 
the security interest and containing a description of the goods by 
serial number is registered. 

(5)  Subject to subsection (6), the priority that a security interest 
has under subsection (1) applies to all advances, including future 
advances. 

(6)  A perfected security interest that would otherwise have priority 
over a writ of enforcement issued under the Civil Enforcement Act 

has that priority only to the extent of 

 (a) advances made before the secured party acquires knowledge 
of the writ within the meaning of section 32 of the Civil 

Enforcement Act, 

 (b) advances made pursuant to an obligation owing to a person 
other than the debtor entered into by the secured party 
before acquiring the knowledge referred to in clause (a), and 

 (c) reasonable costs incurred and expenditures made by the 
secured party for the protection, preservation or repair of the 
collateral. 
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(4) A security interest in goods that are equipment and are of a
kind prescribed by the regulations as serial number goods is not
registered or perfected by registration for the purposes of
subsection (1), (7) or (9) unless a financing statement relating to
the security interest and containing a description of the goods by
serial number is registered.
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(ii) possession of the collateral under section 24, without
regard to the date of attachment of the security interest,
or
(iii) perfection under section 5, 7, 26, 29 or 77,
whichever is earlier,
(b) a perfected security interest has priority over an unperfected
security interest, and
(c) priority between unperfected security interests is determined
by the order of attachment of the security interests.
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(7)  Subsection 8 applies to the re-registration of a security interest 
the registration of which has lapsed as a result of a failure to renew 
the registration or has been discharged in error or without 
authorization. 

(8)  If the secured party re-registers a security interest within 30 
days after the lapse or discharge of its registration, the lapse or 
discharge does not affect the priority status of the security interest 
in relation to a competing perfected security interest or registered 
writ of enforcement that, immediately prior to the lapse or 
discharge, had a subordinate priority position, except to the extent 
that the competing security interest secures advances made or 
contracted for after the lapse or discharge and prior to the 
re-registration. 

(9)  Where a debtor transfers an interest in collateral that, at the 
time of the transfer, is subject to a perfected security interest, that 
security interest has priority over any other security interest granted 
by the transferee before the transfer, except to the extent that the 
security interest granted by the transferee secures advances made or 
contracted for 

 (a) after the expiry of 15 days from the day the secured party 
who holds the security interest in the transferred collateral 
has knowledge of the information required to register a 
financing statement disclosing the transferee as the new 
debtor, and 

 (b) before the secured party referred to in clause (a) amends the 
registration to disclose the name of the transferee as the new 
debtor or takes possession of the collateral. 

(10)  Subsection (9) does not apply where the transferee acquires 
the debtor’s interest free from the security interest granted by the 
debtor. 

1988 cP-4.05 s35;1990 c31 s24;1994 cC-10.5 s148;1997 c18 s21 

Priority among conflicting security interests 

35.1(1)  The rules in this section govern priority among conflicting 
security interests in the same investment property. 

(2)  A security interest of a secured party having control of 
investment property under section 1(1.1) has priority over a 
security interest of a secured party that does not have control of the 
investment property. 

(3)  A security interest in a certificated security in registered form 
that is perfected by taking delivery under section 24(3) and not by 
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 (b) be discharged or amended. 

(8)  Subsection (5) does not apply to a registration of a security 
interest provided for in a trust indenture if the financing statement 
through which the security interest was registered indicates that the 
security agreement providing for the security interest is a trust 
indenture. 

(9)  Where a registration relates to a security interest provided for 
under a trust indenture and the secured party fails to comply with a 
demand referred to in subsection (3), the person making the 
demand may apply to the Court for an order directing that the 
registration be amended or discharged. 

(10)  No fee or expense shall be charged and no amount shall be 
accepted by a secured party for compliance with a demand referred 
to in subsection (3). 

(11)  Where there is no outstanding secured obligation and the 
secured party is not committed to make advances, incur obligations 
or otherwise give value, a secured party having control of 
investment property under section 25(1)(b) of the Securities 

Transfer Act or section 1(1.1)(d)(ii) shall, within 10 days after 
receipt of a written demand by the debtor, send to the securities 
intermediary or futures intermediary with which the security 
entitlement or futures contract is maintained a written record that 
releases the securities intermediary or futures intermediary from 
any further obligation to comply with entitlement orders or 
directions originated by the secured party. 

RSA 2000 cP-7 s50;2006 cS-4.5 s108(24) 

Transfer of debtors’ interests in collateral or change of 

debtors’ names 

51(1)  Where a security interest has been perfected by registration 
and the debtor transfers all or part of the debtor’s interest in the 
collateral with the prior consent of the secured party, the security 
interest in the transferred collateral is subordinate to 

 (a) an interest, other than a security interest in the transferred 
collateral, arising in the period from the expiry of the 15th 
day after the transfer to, but not including, the day the 
secured party amends the registration to disclose the 
transferee of the interest in the collateral as the new debtor 
or takes possession of the collateral, 

 (b) a perfected security interest in the transferred collateral 
registered or perfected in the period referred to in clause (a), 
and 
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 (c) a perfected security interest in the transferred collateral 
registered or perfected after the transfer and before the 
expiry of the 15th day after the transfer, if, before the expiry 
of the 15 days, 

 (i) the registration of the security interest first mentioned in 
this subsection is not amended to disclose the transferee 
of the interest in the collateral as the new debtor, or 

 (ii) the secured party does not take possession of the 
collateral. 

(2)  Where a security interest is perfected by registration and the 
secured party has knowledge of 

 (a) information required to register a financing change 
statement disclosing the transferee as the new debtor, where 
all or part of the debtor’s interest in the collateral has been 
transferred, or 

 (b) the new name of the debtor, where there has been a change 
in the debtor’s name, 

the security interest in the transferred collateral, where clause (a) 
applies, and in the collateral, where clause (b) applies, is 
subordinate to the interests referred to in subsection (3). 

(3)  Where subsection (2) applies, the security interest in the 
transferred collateral, where subsection (2)(a) applies, and in the 
collateral, where subsection (2)(b) applies, is subordinate to 

 (a) an interest, other than a security interest in the collateral, 
arising in the period from the expiry of the 15th day after 
the secured party first has knowledge of the information 
referred to in subsection (2)(a) or of the new name of the 
debtor, as the case may be, to, but not including, the day the 
secured party amends the registration to disclose the 
transferee of the collateral as the new debtor, or to disclose 
the new name of the debtor, as the case may be, or takes 
possession of the collateral, 

 (b) a perfected security interest in the collateral registered or 
perfected in the period referred to in clause (a), or 

 (c) a perfected security interest in the collateral registered or 
perfected after the secured party first has knowledge of the 
information referred to in subsection (2)(a) or of the new 
name of the debtor, as the case may be, and before the 
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secured party has knowledge of
(a) information required to register a financing change
statement disclosing the transferee as the new debtor, where
all or part of the debtor’s interest in the collateral has been
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(b) the new name of the debtor, where there has been a change
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subordinate to the interests referred to in subsection (3).

NWILLIAMS
Rectangle
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transferred collateral, where subsection (2)(a) applies, and in the
collateral, where subsection (2)(b) applies, is subordinate to
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(a) an interest, other than a security interest in the collateral,
arising in the period from the expiry of the 15th day after
the secured party first has knowledge of the information
referred to in subsection (2)(a) or of the new name of the
debtor, as the case may be, to, but not including, the day the
secured party amends the registration to disclose the
transferee of the collateral as the new debtor, or to disclose
the new name of the debtor, as the case may be, or takes
possession of the collateral,
(b) a perfected security interest in the collateral registered or
perfected in the period referred to in clause (a), or
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expiry of the 15th day referred to in clause (a), if, before the 
expiry of the 15 days, 

 (i) the registration of the security interest first mentioned in 
subsection (2) is not amended to disclose the transferee 
of the collateral as the new debtor or disclose the new 
name of the debtor, as the case may be, or 

 (ii) the secured party does not take possession of the 
collateral. 

(4)  This section does not have the effect of subordinating a prior 
security interest under prior registration law deemed under section 
77 to be registered under this Act. 

(5)  Where the debtor’s interest in part or all of the collateral is 
transferred without the consent of the secured party and there are 
one or more subsequent transfers of the collateral without the 
consent of the secured party before the secured party acquires 
knowledge of the name of the most recent transferee, the secured 
party is deemed to have complied with subsection (2) if the secured 
party registers a financing change statement not later than 15 days 
after acquiring knowledge of the name of the most recent transferee 
and of the information required to register a financing change 
statement, and the secured party need not register financing change 
statements with respect to any intermediate transferee. 

(6)  This section does not apply to a registration made at a land 
titles office pursuant to section 49. 

1988 cP-4.05 s51;1990 c31 s39 

Recovery of loss caused by error in Registry 

52(1)  A person may bring an action against the Registrar to 
recover loss or damage suffered by that person if the loss or 
damage resulted from 

 (a) the person’s reliance on a printed search result under section 
48 that is incorrect because of an error or omission in the 
operation of the Registry, or 

 (b) subject to section 43(3) and (10), an error or omission of the 
Registrar relating to the registration of a printed financing 
statement submitted for registration. 

(2)  No action for damages under this section or section 53 lies 
against the Registrar unless it is commenced not later than 

 (a) one year after the person entitled to bring the action first had 
knowledge of the loss or damage, or 
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2019 ABCA 433
Alberta Court of Appeal

Pricewaterhousecoopers Inc v. 1905393 Alberta Ltd

2019 CarswellAlta 2418, 2019 ABCA 433, [2019] A.W.L.D. 4519,
312 A.C.W.S. (3d) 237, 74 C.B.R. (6th) 14, 98 Alta. L.R. (6th) 1

Pricewaterhousecoopers Inc. in its capacity as Receiver of 1905393
Alberta Ltd. (Respondent / Cross-Appellants / Applicant) and

1905393 Alberta Ltd., David Podollan and Steller One Holdings
Ltd. (Appellants / Cross-Respondents / Respondents) and Servus

Credit Union Ltd., Ducor Properties Ltd., Northern Electric Ltd. and
Fancy Doors & Mouldings Ltd. (Respondents / Interested Parties)

Thomas W. Wakeling, Dawn Pentelechuk, Jolaine Antonio JJ.A.

Heard: September 3, 2019
Judgment: November 14, 2019

Docket: Edmonton Appeal 1903-0134-AC

Counsel: D.M. Nowak, J.M. Lee, Q.C., for Respondent, Pricewaterhousecoopers Inc. in its capacity as receiver of 1905393
Alberta Ltd.
D.R. Peskett, C.M. Young, for Appellants
C.P. Russell, Q.C., R.T. Trainer, for Respondent, Servus Credit Union Ltd.
S.A. Wanke, for Respondent, Ducor Properties Ltd.
S.T. Fitzgerald, for Respondent, Northern Electric Ltd.
H.S. Kandola, for Respondent, Fancy Doors & Mouldings Ltd.

Per curiam:

1      The appellants appeal an Approval and Vesting Order granted on May 21, 2019 which approved a sale proposed in the May
3, 2019 Asset Purchase Agreement between the Receiver, PriceWaterhouseCoopers, and the respondent, Ducor Properties Ltd
("Ducor"). The assets consist primarily of lands and buildings in Grande Prairie, Alberta described as a partially constructed
169 room full service hotel not currently open for business (the "Development Hotel") and a 63 room extended stay hotel
("Extended Stay Hotel") currently operating on the same parcel of land (collectively the "Hotels"). The Hotels are owned by
the appellant, 1905393 Alberta Ltd. ("190") whose shareholder is the appellant, Stellar One Holdings Ltd, and whose president
and sole director is the appellant, David Podollan.

2      The respondent, Servus Credit Union Ltd ("Servus"), is 190's largest secured creditor. Servus provided financing to 190
for construction of the Hotels. On May 16, 2018, Servus issued a demand for payment of its outstanding debt. As of June 29,
2018, 190 owed Servus approximately $23.9 million. That debt remains outstanding and, in fact, continues to increase because
of interest, property taxes and ongoing carrying costs for the Hotels incurred by the Receiver.

3      On July 20, 2018, the Receiver was appointed over all of 190's current and future assets, undertakings and properties.
The appellants opposed the Receiver's appointment primarily on the basis that 190 was seeking to re-finance the Hotels. That
re-financing has never materialized.

4      As a result, the Receiver sought in October 2018 to liquidate the Hotels. In typical fashion, the Receiver obtained an
appraisal of the Hotels, as did the respondents. After consulting with three national real estate brokers, the Receiver engaged the
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services of Colliers International ("Colliers"), which recommended a structured sales process with no listing price and a fixed
bid submission date. While the sales process contemplated an exposure period of approximately six weeks between market
launch and offer submission deadline, Colliers had contacted over 1,290 prospective purchasers and agents using a variety of
mediums in the months prior to market launch, exposing the Hotels to national hotel groups and individuals in the industry, and
conducted site visits and answered inquiries posed by prospective buyers. Prospective purchasers provided feedback to Colliers
but that included concerns about the quality of construction on the Development Hotel.

5      The Receiver also engaged the services of an independent construction consultant, Entuitive Corporation, to provide
an estimate of the cost to complete construction on the Development Hotel and to assist in decision-making on whether to
complete the Development Hotel. In addition, the Receiver contacted a major international hotel franchise brand to obtain
input on prospective franchisees' views of the design and fixturing of the Development Hotel. The ability to brand the Hotels
is a significant factor affecting their marketability. Moreover, some of the feedback confirmed that energy exploration and
development in Grande Prairie is down, resulting in downward pressure on hotel-room demand.

6      Parties that requested further information in response to the listing were asked to execute a confidentiality agreement
whereupon they were granted access to a "data-room" containing information on the Hotels and offering related documents and
photos. Colliers provided confidential information regarding 190's assets to 27 interested parties.

7      The deadline for offer submission yielded only four offers, each of which was far below the appraised valued of the Hotels.
Three of the four offers were extremely close in respect of their stated price; the fourth offer was significantly lower than the
others. As a result, the Receiver went back to the three prospective purchasers that had similar offers and asked them to re-
submit better offers. None, however, varied their respective purchase prices in a meaningful manner when invited to do so. The
Receiver ultimately accepted and obtained approval for Ducor's offer to purchase which, as the appellants correctly point out,
is substantially less than the appraised value of the Hotels.

8      The primary thrust of the appellants' argument is that an abbreviated sale process resulted in an offer which is unreasonably
low having regard to the appraisals. They argue that the Receiver was improvident in accepting such an offer and the chambers
judge erred by approving it. Approving the sale, they argue, would eliminate the substantial equity in the property evidenced by
the appraised value and that the "massive prejudice" caused to them as a result materially outweighs any further time and cost
associated with requiring the Receiver to re-market the Hotels with a longer exposure time. Mr. Podollan joins in this argument
as he is potentially liable for any shortfall under personal guarantees to Servus for all amounts owed to Servus by 190. The
other respondents, Fancy Doors & Mouldings Ltd and Northern Electric Ltd, similarly echo the appellants' arguments as the
shortfall may deprive them both from collecting on their builders' liens which, collectively, total approximately $340,000.

9      The appellants obtained both a stay of the Approval and Vesting Order and leave to appeal pursuant to s 193 of the
Bankruptcy and Insolvency Act, RSC 1985, c B-3: 1905393 Alberta Ltd v. Servus Credit Union Ltd, [2019] A.J. No. 895, 2019
ABCA 269 (Alta. C.A.). The issues around which leave was granted generally coalesce around two questions. First, whether
the chambers judge applied the correct test in deciding whether to approve of the Receiver recommended sale; and second,
whether the chambers judge erred in her application of the legal test to the facts in deciding whether to approve the sale and, in
particular, erred in her exercise of discretion by failing to consider or provide sufficient weight to a relevant factor. The standard
of review is correctness on the first question and palpable and overriding error on the second: Northstone Power Corp. v. R.J.K.
Power Systems Ltd., 2002 ABCA 201 (Alta. C.A.) at para 4, (2002), 317 A.R. 192 (Alta. C.A.).

10      As regards the first question, the parties agree that Court approval requires the Receiver to satisfy the well-known test in
Royal Bank v. Soundair Corp., [1991] O.J. No. 1137 (Ont. C.A.) at para 16, (1991), 46 O.A.C. 321 (Ont. C.A.) ("Soundair").
That test requires the Court to consider four factors: (i) whether the receiver has made a sufficient effort to get the best price and
has not acted improvidently; (ii) whether the interests of all parties have been considered, not just the interests of the creditors of
the debtor; (iii) the efficacy and integrity of the process by which offers are obtained; and (iv) whether there has been unfairness
in the working out of the process.

DocuSign Envelope ID: D4435C46-016E-4102-801C-E523D29B092F



3

11      The appellants suggest that Soundair has been modified by our Court in Bank of Montreal v. River Rentals Group Ltd.,
2010 ABCA 16 (Alta. C.A.) at para 13, (2010), 469 A.R. 333 (Alta. C.A.), to require an additional four factors in assessing
whether a receiver has complied with its duties: (a) whether the offer accepted is so low in relation to the appraised value as
to be unrealistic; (b) whether the circumstances indicate that insufficient time was allowed for the making of bids; (c) whether
inadequate notice of sale by bid was given; and (d) whether it can be said that the proposed sale is not in the best interests of
either the creditor or the owner. The appellants argue that, although the chambers judge considered the Soundair factors, she
erred by failing to consider the additional River Rentals factors and, in so doing, in effect applied the "wrong law".

12      We disagree. The chambers judge expressly referred to the River Rentals case. River Rentals, it must be recalled, simply
identified a subset of factors that a Court might also consider when considering the first prong of the Soundair test as to whether
a receiver failed to get the best price and has not acted providently. Moreover, the type of factors that might be considered is by
no means a closed category and there may be other relevant factors that might lead a court to refuse to approve a sale: Salima
Investments Ltd. v. Bank of Montreal (1985), 65 A.R. 372 (Alta. C.A.) at paras 12-13. At its core, River Rentals highlights the
need for a Court to balance several factors in determining whether a receiver complied with its duties and to confirm a sale.
It did not purport to modify the Soundair test, establish a hierarchy of factors, nor limit the types of things that a Court might
consider. The chambers judge applied the correct test. This ground of appeal is dismissed.

13      At its core, then, the appellants challenge how the chambers judge applied and weighed the relevant factors in this case.
The appellants suggest that the failure to obtain a price at or close to the appraised value of the Hotels is an overriding factor that
trumps all the others in assessing whether the Receiver acted improvidently. That is not the test. A reviewing Court's function
is not to consider whether a Receiver has failed to get the best price. Rather, a Receiver's duty is to act in a commercially
reasonable manner in the circumstances with a view to obtaining the best price having regard to the competing interests of the
interested parties: Skyepharma PLC v. Hyal Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87 (Ont. S.C.J. [Commercial List])
at para 4, [1999] O.J. No. 4300 (Ont. S.C.J. [Commercial List]), aff'd on appeal (2000), 15 C.B.R. (4th) 298 (Ont. C.A.).

14      Nor is it the Court's function to substitute its view of how a marketing process should proceed. The appellants suggest
that if the Hotels were re-marketed with an exposure period closer to that which the appraisals were based on, then a better
offer might be obtained. Again, that is not the test. The Receiver's decision to enter into an agreement for sale must be assessed
under the circumstances then existing. The chambers judge was aware that the Receiver considered the risk of not accepting
the approved offer to be significant. There was no assurance that a longer marketing period would generate a better offer and,
in the interim, the Receiver was incurring significant carrying costs. To ignore these circumstances would improperly call into
question a receiver's expertise and authority in the receivership process and thereby compromise the integrity of a sales process
and would undermine the commercial certainty upon which court-supervised insolvency sales are based: Soundair at para 43. In
such a case, chaos in the commercial world would result and "receivers and purchasers would never be sure they had a binding
agreement": Soundair at para 22.

15      The fact that three of the four offers came in so close together in terms of amount, with the fourth one being even lower,
is significant. Absent evidence of impropriety or collusion in the preparation of those confidential offers — of which there is
absolutely none — the fact that those offers were all substantially lower than the appraised value speaks loudly to the existing
hotel market in Grande Prairie. Moreover, the appellants have not brought any fresh evidence application to admit cogent
evidence that a better offer might materialize if the Hotels were re-marketed. Indeed, the appellants have indicated that they
do not rely on what the leave judge described as a "fairly continuous flow of material", the scent of which was to suggest that
there were better offers waiting in the wings but were prevented from bidding because of the Receiver's abbreviated marketing
process. Clearly the impression meant to be created by that late flow of material was an important factor in the leave judge's
decision to grant a stay and leave to appeal: 2019 ABCA 269 (Alta. C.A.) at para 13.

16      Nor, as stated previously, have the appellants been able to re-finance the Hotels notwithstanding their assessment that there
is still substantial equity in the Hotels based on the appraisals. At a certain point, however, it is the market that sets the value
of property and appraisals simply become "relegated to not much more than well-meant but inaccurate predictions": Romspen
Mortgage Corp. v. Lantzville Foothills Estates Inc., 2013 BCSC 2222 (B.C. S.C.) at para 20.
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