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I. INTRODUCTION 

1. This brief of law is submitted on behalf KV Capital Inc. (“KV Capital”), the senior lender 

of Rivairo Capital Corp. (the “Company”) in support of an order approving the sale of the 

Company’s remaining real property, save and except for the Townhome Units (the 

“Remainder Lands”) pursuant to a credit bid. 

II. ISSUES 

2. KV Capital submits that the following issues are required to be determined by this 

Honourable Court: 

a. Can this Court approve a sale of real property which is entirely based on a credit 
bid by the senior lender? 
 

b. What factors should be considered in deciding whether to approve the sale? 
 

c. Is it fair and reasonable to approve the sale of the Remainder Lands to KV 
Capital? 

III. KV CAPITAL’S POSITION 

3. KV Capital respectfully submits that credit bids can be considered and approved by this 

Court after a consideration of all factors and circumstances to determine if the sale is fair 

and reasonable. KV Capital submits that the proposed sale is fair and reasonable in the 

circumstances as it is the senior lender to the Company, the Company and the Monitor 

are in agreement with the sale, and after a fair and open bidding process KV Capital’s 

proposal is the only one which will provide the greatest recovery and which is in the best 

interest of the Company and its stakeholders. 

IV. FACTUAL BACKGROUND 

4. The facts are as set out in the Monitor’s Fifth Report and Affidavit of Kurt Kolisnek sworn 

February 22, 2019.  

V. SUBMISSIONS 

a. Can this Court approve a sale of real property which is entirely based on a 
credit bid by the senior lender? 
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5. Credit bids are transactions in which a secured creditor submits an offer to purchase an 

encumbered asset by agreeing to pay the purchase price (in whole or in part) by set off 

of its existing secured debt.  

6. Although credit bids are not as common in Canada as they are in The United States of 

America, credit bids have been approved in Canadian proceedings under the 

Companies' Creditors Arrangement Act (the “CCAA”) and are now increasingly common 

in insolvency proceedings.   

Companies' Creditors Arrangement Act, RSC 1985, c C-36 [“CCAA”] 

7. In the leading case of White Birch, the successful bidder incorporated a $78 million 

credit bid component into its offer which was opposed by the next highest bidder who did 

not incorporate a credit bid into their offer. The possibility that credit bids would be 

considered was set out in the bidding procedure established by the court. The court 

noted that when the “bid process was put in place, those bidders able to benefit from a 

credit bidding situation could very well revert to the use of this lever or tool in order to 

arrive at a better bid.” The inclusion of a substantial credit bid component in the terms of 

the bid was not objectionable and the credit component was to be valued on a dollar for 

dollar basis with a cash bid. The court concluded that the successful bid met the 

requirements of s. 36 of the CCAA and the court’s duties when considering a proposed 

sale of an asset. 

White Birch Paper Holding Company (Arrangement relatif à), 2010 QCCS 4915, 
at paras 12 – 13, 33, 35, 46, and 53 – 54 [“White Birch”] [TAB 2] 

8. In Tungsten, the consideration for the purchase was a credit bid. The Court confirmed 

that credit bids have been approved in CCAA proceedings. The bidders in this case had 

offered the highest bid. The court approved the sale noting that the requirements of s. 36 

of the CCAA and the court’s duties when considering a proposed sale of an asset had 

been met. 

North American Tungsten Corporation Ltd. (Re), 2016 BCSC 12, at paras 22, 27 
and 30 [“Tungsten”] [TAB 3] 

9. In Alignvest, Your Ladyship granted an application by the receiver for approval of a sale 

of the debtor’s assets by way of a credit bid. The court found that the sales process had 
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been open and fair and that no other purchasers were willing to purchase the facility for 

the price offered by the potential purchaser. 

Alignvest Private Debt Ltd. v Naber Specialty Grains Ltd., 2016 SKQB 152,  
at paras 3, 6, 21 – 22 [“Alignvest”] [TAB 4] 

10. Therefore, it is well established that Canadian courts can approve a sale that is based 

entirely upon a credit bid in CCAA proceedings. The credit component is to be valued on 

a dollar for dollar basis with a cash bid.  

b. What factors should be considered in deciding whether to grant this 
Application? 

11. Section 36(1) – (3) of the CCAA is reproduced below: 

Restriction on disposition of business assets 

36 (1) A debtor company in respect of which an order has been made under this Act may not sell 
or otherwise dispose of assets outside the ordinary course of business unless authorized to do so 
by a court. Despite any requirement for shareholder approval, including one under federal or 
provincial law, the court may authorize the sale or disposition even if shareholder approval was 
not obtained. 

Notice to creditors 

(2) A company that applies to the court for an authorization is to give notice of the application to 
the secured creditors who are likely to be affected by the proposed sale or disposition. 

Factors to be considered 

(3) In deciding whether to grant the authorization, the court is to consider, among other things, 

(a) whether the process leading to the proposed sale or disposition was reasonable in the 
circumstances; 

(b) whether the monitor approved the process leading to the proposed sale or disposition; 

(c) whether the monitor filed with the court a report stating that in their opinion the sale or 
disposition would be more beneficial to the creditors than a sale or disposition under a 
bankruptcy; 

(d) the extent to which the creditors were consulted; 

(e) the effects of the proposed sale or disposition on the creditors and other interested 
parties; and 

(f) whether the consideration to be received for the assets is reasonable and fair, taking into 
account their market value. 

 … 

CCAA, s. 36(1) – (3) [TAB 1] 
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12. Section 36(3) sets out a list of factors to be considered by the court in an application 

such as this one. However, this list is not exhaustive and in addition, the court must 

consider all of the circumstances to determine whether the proposed asset sale is fair 

and reasonable. The issue of fairness focuses on the process utilized to attempt to 

obtain the best price for the asset for the benefit of creditors. The question of 

reasonableness focuses on the consideration to be received. 

Tungsten, at para 29 [TAB 3] 

13. The duties of a court when considering a proposed sale asset can be succinctly 

summarized as follows: 

a. It should consider whether sufficient effort has been made to obtain the 
best price and that the debtor has not acted improvidently; 

b. It should consider the interests of all parties; 
c. It should consider the efficacy and integrity of the process by which offers 

have been obtained; and 
d. It should consider whether there has been unfairness in the working out 

of the process. 

White Birch, at paras 53 – 54 [TAB 2] 

Tungsten, at para 29 [TAB 3] 

14. It is respectfully submitted that an application of the above factors to the facts of this 

case will confirm that it is fair and reasonable to approve the sale to KV Capital. 

c. Is it fair and reasonable to approve the sale of the Remainder Lands to KV 
Capital? 

15. KV Capital submits that it is fair and reasonable in the circumstances to approve the 

sale. 

16. The Monitor’s Fifth Report to the Court, dated February 20, 2019 (the “Monitor’s Report”) 

indicates that: 

a. the Remainder Lands were actively marketed for a period of 10 weeks to 642 

targeted and pre-qualified purchasers, during which only one of 18 interested 

prospective buyers made an offer to purchase; 
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b. the one offer to purchase was for significantly less than the cumulative 

indebtedness secured against the Company’s lands and so, the offer was not 

accepted; 

c. it is the Monitor’s opinion that KV Capital’s offer to purchase provides the 

greatest recovery and is in the best interest of the Company and its stakeholders;  

d. the Company supports acceptance of the KV Capital offer; 

e. KV Capital is the senior lender to the Company; 

f. it is the Monitor’s opinion that the steps taken to market the Remainder Lands 

were adequate and the Monitor does not believe that an expedited sales process 

under a foreclosure proceeding would produce substantially different results; and 

g. the Monitor recommends sale of the Remainder Lands to KV Capital. 

Monitor’s Report, at paras 14(f), 40 – 42, 44 – 46, and 48 – 50 

17. With respect to the factors pursuant to s. 36(3) of the CCAA, KV Capital submits: 

a. the process leading to the KV Capital proposal was reasonable in the 

circumstances. An open and fair marketing process as resulted in no viable 

offers for the Remainder Lands; 

b. as set out in the Monitor’s Report, the Monitor approves the process leading to 

the proposed sale; 

c. as set out in the Monitor’s Report, the Monitor is of the opinion that the sale to KV 

Capital provides the greatest recovery and is in the best interest of the Company 

and its stakeholders; 

d.  KV Capital is the senior lender to the Company and  

e. the Company is in support of the sale; 

f. as set out in the Monitor’s Report, the Monitor is of the opinion that the sale to KV 

Capital provides the greatest recovery and is in the best interest of the Company 

and its stakeholders; and 
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g. the credit bid is to be valued on a dollar for dollar basis with a cash bid. In the 

opinion of the Monitor, the consideration to be received for the assets is 

reasonable and fair and the Monitor does not believe that an expedited sales 

process under a foreclosure proceeding would produce substantially different 

results. 

18. With respect to the duties of a court when considering the proposed sale of an asset: 

a. the Monitor’s Report and attached Confidential Appendix B, setting out a 

summary of marketing efforts regarding the property indicate that 

sufficient effort has been made to obtain the best price and that the 

Company has not acted improvidently; 

b. in considering the interests of all parties it should be noted that the 

Company, the Monitor and the senior lender, KV Capital, are all in 

agreement with the proposed sale. Furthermore, after targeted marketing 

and follow-up discussions, only one party out of 642 potential qualified 

purchasers made an offer; 

c. the Monitor’s Report and attached Confidential Appendix B, setting out a 

summary of marketing efforts regarding the property indicate that 

sufficient effort has been made to obtain the best price and that the only 

offer in competition with KV Capital was rejected because it was 

significantly less than the cumulative indebtedness secured against the 

Company’s lands; and 

d. the Monitor has opined that KV Capital’s proposal represents the greatest 

recovery and is in the best interest of the Company and its stakeholders 

and that it is unlikely an expedited sales process under a foreclosure 

proceeding would produce substantially different results. 

19. Therefore,  it is submitted that when considering the requirements of s. 36 of the CCAA 

and the court’s duties when considering a proposed sale of an asset, it is just and 

reasonable that KV Capital’s proposal to purchase the Remainder Lands should be 

approved. 
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