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INTRODUCTION 

[1] This receivership proceeding concerns a 92-unit strata condominium project, 

known as “Murrayville House”, located in Langley, B.C. (the “Development”).  

[2] In October 2017, I appointed The Bowra Group Inc. as receiver manager of 

the Development (the “Receiver”). At that time, the respondent developer 0981478 

B.C. Ltd. (“098”) and various purchasers were parties to a number of pre-sale 

contracts. However, despite the Development being ready for occupancy in August 

2017, by the time of the receivership, none of the sales had completed. The 

Development remains vacant at this time.  

[3] The Receiver undertook an extensive review of the pre-sale contracts toward 

determining the status of those contracts. In addition, the Receiver has taken steps 

such that it is in a position to move forward toward monetizing the Development for 

the benefit of all stakeholders.  

[4] The Receiver now seeks directions from this Court as to how to proceed.  

[5] The crux of the application before me is whether the Receiver should 

complete 40 of the pre-sale contracts executed by 098, being ones that it describes 

as “without issues”. Alternatively, the Receiver recommends that the strata units, 

which are the subject of those 40 pre-sale contracts, be marketed and sold as soon 

as possible. 

[6] A substantial number of pre-sale purchasers (even some who are not within 

the 40 that are the subject of this application) and the Superintendent of Real Estate 

(the “Superintendent”) support the Receiver’s recommendation to complete these 

sales. Conversely, the major secured creditors, 098 and 098’s principal, the 

respondent Mark Chandler, oppose the completion of the sales. They argue that 

these contracts are not valid and enforceable and, alternatively, even if they are, the 

Receiver should disclaim the contracts to allow a market sale of the units.  
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THE RECEIVER AND ITS RECOMMENDATIONS 

[7] On August 25, 2017, Forjay Management Ltd. (“Forjay”) and Canadian 

Western Trust Company in trust and HMF Home Mortgage Fund Corporation 

(“CWT/HMF”) commenced these foreclosure proceedings seeking to enforce their 

mortgage security against 098, the Development and Mr. Chandler, a guarantor of 

the indebtedness. Forjay and CWT/HMF’s security ranks second in priority as 

against the Development.  

[8] When Forjay’s foreclosure was filed, there were significant issues already 

affecting the Development. These included legal proceedings and certificates of 

pending litigation (“CPLs”) which had been registered against the lands. In addition, 

regulatory action had been taken, as I will discuss in more detail below, arising in 

part from the suggestion that 098 had sold some of the units multiple times. The 

house of cards quickly disintegrated from there. The insurer under the new home 

warranty program then took steps toward terminating coverage.  

[9] Further complicating matters were that significant issues arose as between 

the stakeholders after Forjay’s foreclosure was filed. For example, 098 disputed the 

amounts owing under various mortgages, including that of Forjay and CWT/HMF; 

and, various secured creditors disputed the priority, validity and/or amounts claimed 

under other security.  

[10] Some order was brought to this chaos by the appointment of the Receiver on 

October 4, 2017 (the “Receivership Order”). On October 12, 2017, that Order was 

amended to clarify that the appointment was not only over the lands, but also all of 

098’s assets, undertaking and property relating to the Development.  

[11] Relevant to this application, paragraph 3 of the Receivership Order grants 

broad powers to the Receiver in relation to the Development and in relation to 

various contracts entered into by 098, including the pre-sale contracts: 

c) to manage, operate and carry on the business of the Debtor [098], 
including the powers to enter into agreements, incur any obligations in the 
ordinary course of business…., or cease to perform any contracts of the 
Debtor; 
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… 

h) to execute, assign, issue and endorse documents of whatever nature 
in respect of the Property, whether in the Receiver’s name or in the name and 
on behalf of the Debtor, for any purpose pursuant to this Order; 

… 

k) to market any or all of the Property, including advertising and soliciting 
in offers in respect of the Property or any parts thereof and negotiating such 
terms and conditions of sale as the Receiver in its discretion may deem 
appropriate; 

l) to sell, convey, transfer, lease or assign the Property or any part or 
parts thereof out of the ordinary course of business with the approval of this 
Court; 

[12] After its appointment, the Receiver began immediate efforts to put itself in a 

position to begin marketing and selling the units in the Development, all with 

substantial borrowings provided by Forjay. Those efforts included: filing a new 

disclosure statement, in accordance with the Real Estate Development Marketing 

Act, S.B.C. 2004, c. 41 (“REDMA”); obtaining coverage under the statutory new 

home warranty program; confirming that Langley was permitting occupancy of the 

Development (later confirmed to have been effective on August 8, 2017); completing 

the outstanding construction; and otherwise ensuring that all other matters relating to 

the Development were moving toward completion.  

[13] While these efforts were underway, the Receiver’s other major task was to 

review the substantial number of pre-sale contracts that 098 had entered into prior to 

the receivership. The Receiver’s efforts were discussed in its First Report to the 

Court dated November 16, 2017. That Report, updated to today’s information, 

revealed various anomalies or issues: 

a) 098 had entered into 151 pre-sale contracts for 91 units, meaning a 

number of the units had been sold more than once. A chart prepared by 

the Receiver indicates some units had been sold two or three times and 

one had been sold four times; 

b) in 56 of the pre-sale agreements, 098 had been paid the full purchase 

price and the purchaser had received a promissory note; 
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c) a substantial majority of the contracts (79) provided for a credit or discount 

of between 10 and 100% of the purchase price from that indicated in a 

price list issued by 098’s sales centre which was operational from March 

2015 to May 2016 (the “Price List”);  

d) many pre-sale contracts had been signed after the closure of the sales 

centre in May 2016 and after market values had substantially increased 

beyond those indicated in the Price List; and 

e) some pre-sale contracts had been signed prior to the issuance of 098’s 

disclosure statement, contrary to REDMA requirements.  

[14] From this analysis, which led to its recommendations, the Receiver identified 

various “standard” pre-sale contracts dated from April 2015 to May 2016 that were 

“without issues” and which it considered “valid”. In summary, those contracts are 

described as having the following characteristics:  

a) they were entered into after 098’s issuance of a disclosure statement; 

b) a deposit of between 3 and 10% of the purchase price had been paid and 

was held in trust by a law firm; 

c) the purchaser has yet to pay the balance of the purchase price;  

d) the purchase price was within 90% of the Price List; and 

e) the Receiver “believed” that the pre-sale contract prices were at fair 

market value at the time of signing. 

[15] In its First Report, the Receiver recommended that it be authorized to 

complete these “without issues” pre-sale contracts, after it had filed a new disclosure 

statement and obtained new home warranty coverage. These include the 40 pre-

sale contracts that are the subject of this application. It should be noted that a 

number of the 40 units were sold twice, but the Receiver’s intention is to disclaim 

these later contracts in favour of these 40 “first in time” contracts. 
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[16] The Receiver’s analysis and recommendations were not well received by the 

secured creditors. In particular, there was considerable disagreement that the prices 

in the pre-sale contracts were at the then fair market value. In addition, the secured 

creditors hotly contested the Receiver’s contention that they were aware of the Price 

List and had agreed to provide partial discharges of their security for those prices. In 

addition, Forjay and one of the first mortgagees, Reliable Mortgages Investment 

Corp. (“RMIC”), vigorously disputed that they had agreed with the Receiver to 

discharge their mortgages on these pre-sales.  

[17] In January 2018, the Receiver brought this application for directions. The 

issues for which directions are sought are: 

a) the validity and enforceability of the 40 pre-sale contracts that are “without 

issues”; and 

b) whether the 40 pre-sale contracts should be allowed to complete (or, as I 

would frame it, whether the Receiver should be directed to disclaim them). 

There is no dispute that, if the contracts are disclaimed, the Receiver should take 

immediate steps to market and sell the 40 strata units at current market value, 

subject to further court order. 

[18] Later events disclosed that there are substantial financial consequences to 

various stakeholders depending on whether or not the contracts are disclaimed. An 

appraisal obtained by the Receiver in late January 2018 indicates that the units’ 

value is now collectively 46% higher than the contract prices, translating into a total 

increase in value of $5,461,005. In large part, the arguments advanced on this 

application are directed to a determination as to who should “reap the benefit” of this 

increase. 

[19] The Receiver’s analysis and arguments are largely contained in its notice of 

application, the First Report and the affidavit of Mario Mainella #6 sworn January 26, 

2018. The Receiver continues to advance the recommendations contained in its 

First Report. The Receiver’s materials indicate that it has embarked upon some 
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analysis as to validity and enforceability of these pre-sale contracts. For example, 

the Receiver points to the fact that on their face, these contracts have expired, yet 

the Receiver argues that they are still enforceable and not “void” because of the 

subsequent conduct of the parties to those contracts. In addition, in support of its 

recommendations, the Receiver refers to REDMA requirements and, also arguments 

of “good faith”.  

[20] As best I can determine, there is no particular analysis by the Receiver of the 

disclaimer issue, beyond identifying the substantial increase in the value of the units 

that could maximize the recovery on the assets of 098, but “at the expense of the 

interest of the holders of the 40 pre-sale contracts”. The Receiver also notes that 

there is an “urgent need to monetize the units in the Development and to provide 

certainty and closure for the holders of pre-sale contracts for units in the 

Development”.  

[21] It is trite law that a court-appointed receiver is an officer of the court and is not 

beholden to the secured creditor who caused its appointment. A receiver owes 

fiduciary duties to all parties, including the debtor, and to all classes of creditors: 

Toronto-Dominion Bank v. Crosswinds Golf & Country Club Ltd. (2002), 59 O.R. (3d) 

376 at para. 15 (Ont. S.C.J.); Philip’s Manufacturing Ltd., Re (1992), 69 B.C.L.R. 

(2d) 44 at para. 17 (C.A.).  

[22] The role of a court-appointed receiver was discussed in Frank Bennett, 

Bennett on Receiverships, 2nd Ed. (Toronto: Carswell, 1999) at 180: 

… As an officer of the court, the receiver is not an agent but a principal 
entrusted to discharge the powers granted to the receiver bona fide. 
Accordingly, the receiver has a fiduciary duty to comply with such powers 
provided in the order and to act honestly and in the best interests of all 
interested parties including the debtor. The receiver’s primary duty is to 
account for the assets under the receiver’s control and in the receiver’s 
possession. This duty is owed to the court and to all persons having an 
interest in the debtor’s assets, including the debtor and shareholders where 
the debtor is a corporation. As a court officer, the receiver is put in to 
discharge the duties prescribed in the order or in any subsequent order and is 
afforded protection on any motion for advice and directions. The receiver has 
a duty to make candid and full disclosure to the court including disclosing not 
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only facts favourable to pending applications, but also facts that are 
unfavourable. 

[23] The secured creditors take issue with both the Receiver’s position and its 

recommendations, taking the view that the Receiver has improperly entered the fray 

in taking an active position on the issues where there are competing interests and in 

doing so, has preferred the interests of the pre-sale purchasers over theirs.  

[24] It is also trite law that a court-appointed receiver has a fiduciary duty to act 

honestly and fairly on behalf of all interested parties. Its role is to be even handed, 

and not prefer one party over the other: Bank of Montreal v. Probe Exploration Inc. 

(2000), 33 C.B.R. (4th) 182 at para. 2 (C.A.) (WL). See also Bennett at 272.  

[25] In my view, there is some basis for that criticism here. I appreciate that in its 

materials, the Receiver has discussed the two positions and the effect on the various 

stakeholders of closing (or not closing) these 40 pre-sale contracts. In addition, the 

factual background outlined by the Receiver has been valuable in considering the 

issues, as acknowledged by many counsel. However, the Receiver’s position here 

goes far beyond that.  

[26] The Receiver places great reliance on comments of the court in Ravelston 

Corp., Re (2005), 24 C.B.R. (5th) 256 (Ont. C.A.) (WL):  

[40] … Receivers will often have to make difficult business choices that 
require a careful cost/benefit analysis and the weighing of competing, if not 
irreconcilable, interests. Those decisions will often involve choosing from 
among several possible courses of action, none of which may be clearly 
preferable to the others…. The receiver must consider all of the available 
information, the interests of all legitimate stakeholders, and proceed in an 
evenhanded manner. That, of course, does not mean that all stakeholders 
must be equally satisfied with the course of conduct chosen by the receiver. If 
the receiver’s decision is within the broad bounds of reasonableness, and if it 
proceeds fairly, having considered the interests of all stakeholders, the court 
will support the receiver’s decision… 

[27] Many counsel referred to the deference normally accorded to the views of a 

receiver, such as in considering the formulation of a sales process and any results of 

a sales process, citing Royal Bank of Canada v. Soundair Corp. (1991), 4 O.R. 
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(3d) 1 (Ont. C.A.) at 5–6. However, these types of sale issues typically involve the 

court relying on a receiver’s expertise in such matters and in that event, deference is 

usually well justified. I see little relevance in that scenario to what is before me. 

[28] It is clear enough that some of the issues before the Court do not involve a 

consideration of “business choices” made by a receiver where some deference to 

the knowledge and experience of a receiver would likely be accorded. The issue as 

to the validity and enforceability of these pre-sale contracts is a legal issue and a 

complex one at that. The Receiver has no particular expertise in that regard and was 

not tasked by the Court with a determination of that issue. I have heard substantial 

argument and have been taken to a large body of evidence on that issue, as noted 

by the volume of materials before me and numerous counsel advocating their 

positions. In those circumstances, where other parties are in the fray, I think it would 

have been best for the Receiver to have provided facts as known to it and thought to 

be relevant to a determination, but otherwise to have remained neutral as to the 

result. 

[29] My comments equally apply to the Receiver’s position in respect of the issue 

as to completing the pre-sale contracts or disclaiming them. Given the level of 

conflict on the issue, neutrality would have been a better course of action, after 

providing all necessary facts to the parties and the Court that inform that analysis 

and setting forth considerations on the issue. In any event, I unfortunately agree with 

many of the secured creditors that the Receiver’s analysis is not particularly helpful 

in the determination of that issue. In some instances, the factual assertions in the 

First Report are unsupported (i.e. that the 40 sale prices were at fair market value); 

in another case, the assertion of fact (i.e. that Forjay and RMIC had agreed to 

discharge their security on these units) was simply wrong. 

[30] I appreciate that the Receiver’s intention was to bring the matter forward as 

soon as possible, given the need to liquidate the units as soon as possible for the 

benefit of all stakeholders. In that respect, I do not question the Receiver’s good faith 

motives. If nothing else, the Receiver’s actions have galvanized the warring camps 
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to their positions and hastened this hearing so that the matter can move forward to 

some extent.  

[31] Accordingly, I intend to rely on the unchallenged factual assertions in the 

Receiver’s materials, including the First Report, and the circumstances that the 

Receiver suggests are germane to the issues. Unfortunately, I have come to the 

conclusion that beyond that, the Receiver’s recommendations should not be 

afforded any deference (Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87 at 

111 (Ont. H.C.J.)); rather, I will consider the detailed submissions put forth by the 

respective camps, since both were well represented on this application and all made 

extensive submissions on the facts and the law.  

THE ISSUES 

[32] Many of the arguments addressed the first issue raised by the Receiver, 

namely, whether the 40 pre-sale contracts were valid and enforceable at this time. In 

addition, other purchasers asserted that 098 was estopped from asserting that the 

pre-sale contracts had expired by their terms.  

[33] Some arguments were based, not only on the facts as known to the Receiver 

and the parties, but also as to what other evidence might be available through 

ordinary litigation and the usual pre-trial discovery mechanisms. For obvious 

reasons, no one wishes to embark on what might be expensive and lengthy litigation 

to delay the matter further; however, in the absence of a full evidentiary record on at 

least some of the issues, it raises the definite prospect that this Court is being asked 

to decide legal issues in a vacuum. This also raises the unattractive prospect of an 

individual analysis of each of the 40 pre-sale contracts. 

[34] Having considered the matter, I am satisfied that the issue can be resolved by 

consideration of the disclaimer issue alone, premised on the assumption that the 

contracts remain valid and enforceable as against 098 at this time. Within that issue, 

many of the factual circumstances relating to the contract issues remain relevant. By 

that approach, the contract validity issue only becomes relevant if I decide that the 
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contracts should not be disclaimed. For reasons set out below, I have concluded that 

disclaimer is appropriate here and there is no need to consider the first issue.  

DISCLAIMER – GENERAL LEGAL PRINCIPLES 

[35] As noted in Bennett above at 180, one of the primary goals of a receiver is to 

maximize the recovery of the assets under its charge. See also 2403177 Ontario Inc. 

v. Bending Lake Iron Group Limited, 2016 ONSC 199 at para. 103, leave to appeal 

ref’d 2016 ONCA 485.  

[36] Having said that, and as I will discuss in detail below, it is common ground 

that this is not the only consideration a receiver must take into account in the 

performance of its duties. The receiver is required to assess all equitable interests or 

“equities” in the disclaimer exercise: New Skeena Forest Products Inc. v. Kitwanga 

Lumber Co. Ltd., 2004 BCSC 1818 at para. 22, aff’d 2005 BCCA 154.  

[37] One of the tools by which a receiver maximizes the value of the assets for the 

benefit of the stakeholders is by considering whether it is beneficial to continue to 

abide by contracts between the debtor and other parties, or to disclaim them. For 

example, in the context of pre-sale contracts, although a better realization might be 

obtained by a disclaimer, the extra cost and delay of remarketing and selling the 

units might outweigh that benefit. I would add at this point that no one has argued 

that this is the case here.  

[38] In Bennett at 341-42, the author discusses that a disclaimer is considered 

within the context of this maximization exercise: 

In a court-appointed receivership, the receiver is not bound by existing 
contracts made by the debtor nor is the receiver personally liable for the 
performance of those contracts entered into before receivership. However, 
that does not mean the receiver can arbitrarily break a contract. The receiver 
must exercise proper discretion in doing so since ultimately the receiver may 
face the allegation that it could have realized more by performing the contract 
rather than terminating it or that the receiver breached the duty by dissipating 
the debtor’s assets. Thus, if the receiver chooses to break a material 
contract, the receiver should seek leave of the court. The debtor remains 
liable for any damages as a result of the breach…   

… 
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In the proper case, the receiver may move before the court for an order to 
breach or vary an onerous contract including a lease of premises or 
equipment. If the receiver is permitted to disclaim such a contract between 
the debtor and a third party, the third party has a claim for damages and can 
claim set-off against any moneys that it owes to the debtor. If the court-
appointed receiver can demonstrate that the breach of existing contracts 
does not adversely affect the debtor’s goodwill, the court may order the 
receiver not to perform the contract even if the breach would render the 
debtor liable in damages. If the assets of the debtor are likely to be sufficient 
to meet the debt to the security holder, the court may not permit the receiver 
to break a contract since, by doing so, the debtor would be exposed to a 
claim for damages…   

[Emphasis added.] 

[39] Disclaimer principles as found in numerous case authorities were 

summarized by Justice Burnyeat in bcIMC Construction Fund Corporation v. 

Chandler Homer Street Ventures Ltd., 2008 BCSC 897 at paras. 53-57. Burnyeat J. 

summarized the relevant considerations found in those authorities as follows: 

[58] I am satisfied that the decisions referred to establish the following 
propositions:  (a) the Receiver and Manager is not bound by the Contracts of 
either Chandler or Cook entered into before the receivership unless it decides 
to be bound by them; (b) the Receiver and Manager should and did seek 
leave of the Court before disclaiming the Contracts; (c) Chandler and Cook 
will remain liable for any damages if the Contracts are disclaimed by the 
Receiver and Manager; (d) any duty to preserve the goodwill of Chandler 
and/or Cook is owed to those entities and not to the creditors of Chandler and 
Cook; (e) the ability to disclaim contracts applies even if the party contracting 
with the debtor has an equitable interest as a result of the contract; and (f) if a 
receiver and manager decides in its discretion to be bound by the contracts of 
a company entered into before the receivership, then the receiver and 
manager be liable for the performance of those contracts.   

[40] As stated above, paragraph 3(c) of the Receivership Order specifically 

empowered the Receiver to “cease to perform any contracts of [098]”. This would 

include the power to not complete the sales contemplated by the 40 pre-sale 

contracts before me: bcIMC at para. 60. I agree that the Receiver has properly 

sought directions from the Court on that issue, given the level of conflict between the 

stakeholder groups. 

[41] It is in the context of maximizing realizations that many of the case authorities 

discuss the balancing of interests—or consideration of the equities as between the 
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parties. This will include a consideration of the relative pre-filing positions of the 

parties and implicitly recognize that any failure to disclaim might result in an 

unjustified preference in favour of one stakeholder. For example, in bcIMC, Burnyeat 

J., at para. 96, stated that if the contracts were not disclaimed, the party seeking to 

uphold the contract would receive a significant preference not otherwise available to 

other unsecured creditors. See also Royal Bank of Canada v. Penex Metropolis Ltd., 

2009 CanLII 45848 at para. 27 (Ont. S.C.J.). 

[42] Such an approach is evident from the court’s reasoning in Firm Capital 

Mortgage Fund Inc. v. 2012241 Ontario Ltd., 2012 ONSC 4816. In that case, where 

similar facts were in issue, Justice Morawetz (as he then was) determined the legal 

priority as between the pre-sale purchasers and the lenders, and then considered 

whether there were any “equities” in favour of the purchasers so as to displace those 

prior legal rights: paras. 27, 32. 

[43] In Romspen Investment Corporation v. Horseshoe Valley Lands Ltd., 2017 

ONSC 426 [Romspen/Horseshoe], Justice Wilton-Siegel stated: 

[31] The central question in any motion to disclaim a contract is whether a 
party seeks to improve its pre-filing position at the expense of other creditors 
by means of a disclaimer of a contract. This determines the standard by 
which the equities between the parties must be assessed. For example, as 
noted in Royal Bank of Canada v. Penex Metropolis Ltd., at para. 27, “[a] 
receiver should be permitted to disclaim an agreement if continuing the 
agreement would create a significant preference in favour of the contracting 
party: bcIMC Construction Fund Corp. v. Chandler Homer Street Ventures 
Ltd. (2008), 44 C.B.R. (5th) 171, [2008] B.C.J. No. 1297 (S.C.) at para. 96.”  

[32] In accordance with this standard, a receiver’s duty to act in an 
equitable manner, and to be fair and equitable to all of the creditors of a 
debtor, must therefore be exercised within the framework established by the 
respective priorities of the creditors. The facts giving rise to the receivership, 
and any issue of causation of the receivership, as between the debtor and 
any applicant for the receivership are, on their own, irrelevant for any judicial 
determination as to whether a receiver should be granted the authority to 
disclaim a contract with a third party. 

[Emphasis added.] 

[44] Mr. Nied, co-counsel for the third mortgagee, 625536 B.C. Ltd. (“625”), 

advances an analytical framework for consideration of the disclaimer issue. I 
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substantially agree with those submissions and would, therefore, frame the issues 

as follows: 

a) Firstly, what are the respective legal priority positions as between the 

competing interests? 

b) Secondly, would a disclaimer enhance the value of the assets? If so, 

would a failure to disclaim the contract amount to a preference in favour of 

one party?; and 

c) Thirdly, if a preference would arise, has the party seeking to avoid a 

disclaimer and complete the contract established that the equities support 

that result rather than a disclaimer? 

DISCLAIMER – DISCUSSION 

1) Respective Legal Priorities 

[45] I will now address the respective legal positions and interests of firstly, the 

mortgagees or lenders and secondly, the pre-sale purchasers.  

(i) The Mortgagees’ Interests 

[46] The first three mortgages came into existence in advance of the 40 pre-sale 

contracts.  

[47] In May 2014, 625’s mortgage, a take back mortgage, was granted around the 

time of 098’s purchase of the lands. The face amount of the mortgage is $1.8 million. 

In May 2014, RMIC and CWT registered their mortgage against the lands in the face 

amount of $4.2 million. In December 2014, Forjay and CWT/HMF registered their 

mortgage against the lands in the face amount of $10 million. There is a fourth 

mortgage registered against the Development by James Mercier, the principal of 

Forjay and RMIC. Mr. Mercier contends that the loans advanced by RMIC and 

Forjay were intended to be short-term construction loans, to be repaid by further 

construction financing. 
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[48] As a result of priority agreements, the relative position of the mortgages is: 

(1) RMIC and CWT; (2) Forjay and CWT/HMF; (3) 625; and (4) Mr. Mercier.  

[49] There is nothing particularly unusual about any of the first three mortgages. 

They agreed to advance significant monies and in return, they expected to be repaid 

the full amount advanced, with interest and costs. In addition, on the subject of 

partial discharges upon sales of units, the mortgages all provided that partial 

discharges against strata units were entirely within the discretion of each of the 

lenders. The mortgages all provided in the standard terms: 

13.(1) If the land is subdivided: 

(a) this mortgage will charge each subdivided lot as security for 
payment of all the mortgage money, and 

(b) the lender is not to discharge this mortgage as a charge on any 
of the subdivided lots unless all the mortgage money is paid. 

(2) Even though the lender is not required to discharge any subdivided lot 
from this mortgage, the lender may agree to do so in return for payment of 
all or a part of the mortgage money. … 

[50] The 40 pre-sale contracts were executed during the existence of 098’s sales 

centre, which was open from March 2015 until it closed in May 2016, and 

accordingly, well after all three mortgages were registered against title. Section 4.3 

of the March 2015 disclosure statement that 098 provided to all of the purchasers 

under the 40 pre-sale contracts makes express reference to the existing legal rights 

of the three mortgagees. 

[51] 098’s slide into insolvency, at least from the lenders’ point of view, did not 

commence just prior to the appointment of the Receiver. Highlights from the course 

of events include: 

a) in September 2014, RMIC and CWT commenced a foreclosure 

proceeding under their first mortgage and they presumably filed a CPL 

against the lands. For reasons not clear to me, this proceeding was held in 

abeyance; 



Forjay Management Ltd. v. 0981478 B.C. Ltd. Page 18 

b) the short-term nature of Forjay/RMIC’s mortgages never materialized. The 

take out financing was never arranged by 098; 

c) in May 2016, Mr. Mercier was advised by 098 that it did not have funds 

and sources of financing to complete the Development. Either Forjay or 

RMIC went on to advance a further $14.2 million to 098 under their 

mortgages; 

d) in early July 2017, CWT/HMF filed a foreclosure action and registered a 

CPL against the lands. By this time, the amounts owing under the second 

mortgage (Forjay and CWT/HMF) were said to be just shy of $19 million; 

e) after the filing of CWT/HMF’s foreclosure and CPL, things quickly went 

downhill; 

f) the Kaur Group of purchasers are largely identified as those having pre-

sale contracts where the full price was paid and a promissory note was 

executed by 098 (they are not part of the 40 pre-sale purchasers here). In 

early August 2017, the Kaur Group lodged a complaint with the 

Superintendent to the effect that some units had been sold to more than 

one purchaser. On August 4, 2017, the Kaur Group filed an action against 

098 and others and registered a CPL against certain units, claiming in part 

that 098 had used the funds paid by them for improper purposes; 

g) at least in part as a result of the filing of the CWT/HMF and Kaur actions 

and registrations of the CPLs, the Superintendent issued a cease 

marketing order pursuant to REDMA. Under s. 1 of REDMA, “market” 

includes engaging in any transaction that will or is likely to lead to a sale. 

Accordingly, this order prohibited 098 from completing any sale, save with 

the Superintendent’s concurrence. This order also gave notice to 098 that 

it was required to file a new disclosure statement; and 

h) Forjay’s foreclosure commenced August 25, 2017 and, as stated above, 

led fairly quickly to the appointment of the Receiver. 
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[52] As I have referenced above, one of the major planks of the Receiver’s positon 

found in the First Report was the contention that Forjay and RMIC had agreed with it 

to partially discharge their security if these 40 pre-sale contracts were completed. 

However, during the course of this hearing, it became quite evident that there was 

considerably more complexity to Forjay and RMIC’s discussions with the Receiver. 

The agreement to discharge was premised on the discharges being granted in 

“normal circumstances”. Further, Forjay and RMIC required that: there were valid 

pre-sale contracts (which remains in dispute); the closing would occur shortly after 

the Receiver’s appointment; and, the net sale funds would be paid to the first 

mortgage. None of the latter events occurred. 

[53] Many of the purchasers, including the Kaur Group, suggested that Forjay 

agreed to partially discharge their mortgages if the units were sold for at least 90% 

of the Price List.  

[54] The broader allegations were that all the mortgagees implicitly agreed to 

partially discharge their security to allow the 40 pre-sales to close. The Kaur Group 

argued that it was a requirement under s. 11(3) of REDMA that the mortgagee pre-

approve such partial discharges or alternatively, that the developer make other 

arrangements satisfactory to the Superintendent to transfer title to a purchaser. 

Assuming, for present purposes, that 098 was in breach of this requirement, I fail to 

see that any breach ipso facto means that such an agreement existed on the part of 

the lenders.  

[55] By the conclusion of this hearing, there was either evidence or concessions 

by the various purchasers that no such agreement existed on the part of RMIC, 

Forjay or CWT/HMF.  

[56] Accordingly, there is no evidence of any agreement on the part of the first 

three mortgagees to discharge their security against the 40 units and some have 

expressly stated that they did not agree. There are examples where such lenders’ 

agreements were before the court: see bcIMC at para. 10; CareVest Capital Inc. v. 

CB Development 2000 Ltd., 2007 BCSC 1146 at para. 18; Romspen Investment 
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Corporation v. Woods Property Development Inc., 2011 ONSC 3648 at para. 36, 

rev’d on other grounds 2011 ONCA 817. Such facts simply do not exist here. Nor is 

there any evidence that the lenders have conducted themselves in a manner to 

suggest that they would provide such partial discharges in certain circumstances, 

upon which 098 or any purchaser might rely. 

(ii) The Purchasers’ Interests 

[57] As I described above, all of the 40 pre-sale purchasers executed what the 

Receiver described as a “standard” contract, presumably prepared by 098. All 

contracts included an Addendum “A”, which includes relevant provisions for this 

hearing’s purposes.  

[58] The first provision is clause 1, titled “Completion Date”: 

a) … The Completion Date will be that date set out in a notice to the 
Purchaser (the “Completion Date”) from the Vendor and will be no 
less than 21 days after the Vendor … notifies the Purchaser… that the 
Strata Lot is ready to be occupied. … The notice of the Completion 
Date (the “Completion Notice”) delivered from the Vendor … to the 
Purchaser … may be based on the Vendor’s estimate as to when the 
Strata Lot will be ready to be occupied. If the Strata Lot is not ready to 
be occupied on the Completion Date so established, then the Vendor 
may delay the Completion Date from time to time as required, by 
notice of such delay to the Purchaser … If the Completion Date has 
not occurred by July 31, 2016 (the “Outside Date”), then this 
Agreement will be terminated, the Deposit and interest thereon will be 
returned to the Purchaser and the parties will be released from all of 
their obligations hereunder, provided that: 

i) [a force majeure clause which is not relevant here]; and 

ii) the Vendor may, at its option, exercisable by notice to the 
Purchaser, in addition to any extension pursuant to Section 1 
(a) and whether or not any delay described in Section 1(a) 
has occurred, elect to extend the Outside Date for up to 120 
days. 

[59] The second relevant provision is clause 11, titled “Entire 

Agreement/Representations”. In part, that clause provides that “No modification or 

waiver of this Agreement or any portion of this Agreement will be effective unless it 

is in writing and signed by the Vendor and Purchaser.” 
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[60] The third and final relevant provision is clause 19 and clearly sets out the 

rights acquired by a purchaser upon execution of a contract: 

Contractual Rights. This offer and the Agreement which results from its 
acceptance create contractual rights only and not any interest in land. The 
Purchaser will acquire an interest in land upon completion of the purchase 
and sale contemplated herein. 

[61] 098 issued its first disclosure statement in March 2015, by which time 

completion of construction was anticipated to be from January to April 2016. It is 

common ground that 098 never issued a “Completion Notice” setting the 

“Completion Date”. Needless to say, the Completion Date did not occur by the 

Outside Date of July 31, 2016 (clause 1(a)).  

[62] As the Receiver notes, based on a reading of the contracts themselves, all 40 

pre-sale contracts were terminated by their terms on November 28, 2016, which 

marked the end of the only 120-day extension period permitted under clause 1(a)(ii). 

In that regard, the Receiver suggests that it be allowed to “amend” the existing 

contracts to permit them to complete, presumably meaning that the contracts could 

be resurrected and a new “Completion Date” set.  

[63] On the contract validity issue, both the Receiver and the purchasers rely on 

the fact that 098 continued to communicate with the 40 purchasers and purported to 

unilaterally “amend” the Outside Date on several more occasions, as follows: 

a) in April 2016, 098 filed an amended disclosure statement changing the 

estimated date for completion to between May and August 2016; 

b) an undated first notice of extension was delivered to 39 of the 40 

purchasers under cover of a letter dated July 29, 2016, by which 098 

exercised its right under clause 1(a)(ii) of the contract to unilaterally 

extend the Outside Date by 120 days, i.e. to November 28, 2016. As 

noted by 625’s counsel, it is not clear when the first notice of extension 

was sent out; in at least one case (SL 11), a notation on the July 29 

covering letter indicates that it was mailed August 2, 2016, after the 
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original Outside Date. In one case, the July 29, 2016 covering letter relied 

on clause 1(a)(i) – being the force majeure clause – to extend the Outside 

Date to November 28, 2016; 

c) in September 2016, 098 filed an amended disclosure statement changing 

the estimated date for completion to between November 2016 and 

February 2017; 

d) in November 2016, 098 filed an amended disclosure statement changing 

the estimated date for completion to between January and May 2017; 

e) an undated second notice of extension was delivered to all 40 purchasers 

by which 098 purported to again unilaterally extend the Outside Date to 

March 31, 2017 under clause 1(a) of Addendum “A”. Purchasers were 

asked to “acknowledge” the new Outside Date; 

f) around March/April 2017, 098 sent out an addendum to all 40 purchasers 

that purported to amend the contracts by changing the Outside Date to 

May 31, 2017. In most cases, this addendum was not fully executed by 

both the purchasers and 098 until after March 31, 2017; 

g) for the vast majority of the 40 purchasers, the May 31, 2017 Outside Date 

addendum was the last attempt by 098 to extend the Outside Date and 

there were no further formal extension notices received from 098; 

h) a few purchasers received a third notice of extension from 098 dated May 

31, 2017 extending the Outside Date to July 15, 2017 under clause 1(a)(ii) 

of Addendum “A”’; and 

i) a few purchasers received a fourth notice of extension from 098 dated 

July 14, 2017 extending the Outside Date to August 31, 2017, under 

clause 1(a)(ii) of Addendum “A”. 

[64] The spotty manner in which these last extensions took place is evident from 

the evidence of Jaspreet Dhaliwal, 098’s chief financial officer, who states that 098 



Forjay Management Ltd. v. 0981478 B.C. Ltd. Page 23 

“attempted” to deliver these notices of extension through various means. In any 

event, Mr. Dhaliwal confirms that 098 did not deliver any further notices of extension 

purporting to extend the Outside Date beyond August 31, 2017.  

[65] In light of all these extensions, a number of purchasers actually inspected 

their units in the summer of 2017. In addition, some of them received notice from 

098 that “occupancy had been received” just after Langley’s notice was issued on 

August 8, 2017. They were also advised that 098 would “begin the closing process”. 

When that did not happen, a number of purchasers even got to the point of filing an 

action in this Court for specific performance and registering a CPL against their 

units, all before the receivership. 

[66] What, then, is the nature of the purchasers’ interests under their contracts? 

[67] Again, the pre-sale contracts clearly provide that they create “contractual 

rights only and not any interest in land”, and that the purchasers will only acquire an 

interest in land “upon completion of the purchase and sale”. There is no suggestion 

by the purchasers to the effect that this contractual provision is not applicable due to 

waiver or estoppel; certainly, no evidence has been filed in support of any such 

contention.  

[68] The law is clear that contracting parties may contract away their equitable 

interests, subject to the doctrines of undue influence and unconscionability (which 

none of the purchasers have argued): Pan Canadian Mortgage Group III Inc. v. 

0859811 B.C. Ltd., 2014 BCCA 113 at paras. 45, 50; Bernum Petroleum Ltd. v. 

Birch Lake Energy Inc., 2014 ABQB 652 at para. 97. 

[69] Accordingly, there is no reason to disregard the clear intent of the parties as 

to the nature of the interest to be held by the purchasers upon execution of the pre-

sale contracts. Numerous case authorities arrived at that same result in the context 

of pre-sale contracts of a development.  

[70] In bcIMC, the Court was addressing the nature of certain pre-sale contracts, 

which contained similar wording to that found in clause 19. Burnyeat J. discussed 
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this issue at paras. 63-65 and concluded that he should give effect to that clause by 

confirming that no equitable interest arose. 

[71] In Pan Canadian, the court held that certain purchasers could not have 

purchaser’s liens (an equitable remedy) in respect of land because their contracts 

expressly stated that only contractual rights were created. The court discussed that 

the “protective” clauses in the agreements negated any intention on the part of the 

contracting parties to create an interest in land: paras. 36, 43-51, 58. 

[72] Finally, the court in Firm Capital held that the lender had legal priority over the 

interests of purchasers where, at least in part, the pre-sale purchasers, by 

agreement, acquired a “… personal right only and not any interest in the Unit or 

property”: paras. 26-27.  

[73] In the alternative, I have also considered the position of the pre-sale 

purchasers that they have an equitable interest even in the face of clause 19. 

Unfortunately, this also does not assist them in seeking what is essentially an order 

for specific performance against the Receiver.  

[74] The Court in bcIMC cited substantial authority at paras. 70-72 that an 

equitable interest cannot be specifically enforced in circumstances that are present 

here. Further, Burnyeat J. citing CareVest, stated: 

[73] The holders of the Contract must be entitled to specific performance 
and I am satisfied that specific performance is only available in relation to 
contracts that require no further work or services to be performed or provided 
by a receiver and manager.  In CareVest, supra, Pitfield J. stated in this 
regard: 

It will be apparent from the terms of the order as I have recited them 
that I have concluded that the presale purchasers' agreements are not 
capable of specific performance. My conclusion results from the fact 
that the property which is the subject of purchase and sale in the 
presale contracts does not yet exist. It cannot be created without 
creating new rights and obligations in relation to the property, 
particularly insofar as procuring funds for completion, and securing 
the repayment thereof, are concerned. Were I to attempt to require 
the receiver to pick up where the developer left off, I would be 
granting the equivalent of a mandatory injunction which I construe to 
extend far beyond the scope of an order for specific performance of 
the conveyance of the property. 
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As a general rule, specific performance is not a remedy that is 
available in relation to a contract that requires work and services to be 
performed or provided, or in circumstances where the ongoing 
supervision of the court through a court-appointed receiver/manager 
will be required. Nor is the remedy available in respect of matters over 
which the court does not have complete control such as the 
modification of financing arrangements in order to obtain the funds 
required to complete construction. 

(at paras. 13-4) 

[Emphasis added] 

[75] In 1565397 Ontario Inc. (Re) (2009), 54 C.B.R. (5th) 262 (Ont. S.C.J.) (WL), 

Justice Wilton-Siegel stated: 

[33] I accept that, as in CareVest and bcIMC, specific performance will not 
be ordered where it amounts to a mandatory order that requires the incurring 
of borrowing obligations against the subject property and the completion  of 
construction in order to bring the property into existence. …   

[76] In Pope & Talbot Ltd. (re), 2008 BCSC 1000, Justice Brenner, as he then 

was, was dealing with cross applications: the Receiver sought to disclaim an asset 

purchase agreement, which was in progress at the date of the receivership; and the 

purchaser sought an order compelling the receiver to complete the sale. Somewhat 

similar to the facts here, even after the agreed closing date, the parties continued 

making efforts to close. Then the receivership happened. At para. 25, Brenner J. 

noted that the purchaser asserted an equitable interest in the assets. However, the 

Court, as it did in bcIMC, considered at para. 26 that the purchaser’s status was 

contingent upon the contract being specifically enforceable. That remedy was not 

available in Pope & Talbot since the parties were not ad idem on outstanding 

matters at the time of the receivership and the receiver did not affirm the contract: 

para. 29.  

[77] The statements of this Court in bcIMC at para. 73, citing CareVest at 

paras. 13-14, ring true here in the sense of assessing whether the pre-sale 

purchasers could have asserted specific performance claims against 098. The 

circumstances would indicate otherwise: 
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a) 098 did not have permission for occupancy for the units until Langley 

issued its notice on August 8, 2017; 

b) there were indications even before August 8, 2017 that 098’s fortunes 

were fading, given: 

(1) the petering out of the extension notices after May 31, 2017 are 

indicative of 098 seeming to have “withdrawn from the field” 

(see Pope & Talbot at para. 31); 

(2) in July 2017, 098 was subject to a foreclosure by CWT/HMF 

and their CPL had been registered against title. At that time, 

there was no agreement on the part of CWT/HMF to provide 

any partial discharges that would have allowed the completion 

of the sales of these units. No court order could have been 

enforceable as against CWT/HMF if no agreement was 

forthcoming;  

c) by September 8, 2017, the Superintendent had shut down any sales of 

units by its cease marketing order. This order in part required that 098 file 

a new disclosure statement under REDMA before any further “marketing” 

could proceed. Again, I appreciate that 098 was making efforts to have the 

Superintendent’s order lifted so that these sales could proceed, but it 

would be speculation to assume that this would have been forthcoming. In 

those circumstances, no order of specific performance could have 

required 098 to act in breach of that order;  

d) on August 25, 2017, Forjay filed its foreclosure action and registered its 

CPL, adding to the barriers to any closing that might have been sought by 

any of the purchasers. Again, Forjay did not agree to any partial 

discharges at any time. It goes without saying that the purchasers would 

not have taken title to the units with 098’s mortgages still registered 

against them; and 
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e) on September 30, 2017, 098 lost its new home warranty coverage. 

[78] In short, I see no basis upon which an order of specific performance could 

have compelled 098 to close these sales and provide clear title after occupancy had 

been confirmed on August 8, 2017. Certainly, there is no basis for any such remedy 

before that date.  

[79] The appointment of the Receiver on October 4, 2017, does not improve any 

argument on the part of the purchasers. The Receivership Order had no effect on 

the relative positions as between the mortgagees and the pre-sale purchasers: 

Romspen/Horseshoe at paras. 29, 33-35. 

[80] Further, the purchasers could not have sought specific performance as of or 

after the date of the Receivership Order. The Receiver never affirmed the contract 

through its conduct or otherwise: Pope & Talbot at paras. 31-32. As the Receiver 

has acknowledged, further efforts were required to complete the Development, 

including completing exterior work, common areas deficiencies (including 

landscaping) and in-suite deficiency work.  

[81] In addition, the Receiver has acknowledged that upon its appointment, it was 

not in a position to market, sell or complete the sale of any of the units because, 

among other things, it had to file a new disclosure statement and obtain new home 

warranty coverage. The Receiver sought and obtained substantial borrowing powers 

in order to complete the Development, which included this extra work.  

[82] In late January 2018, the Receiver described the Development as 

“substantially complete”. Even as of February 19, 2018, the Receiver had still not 

obtained the new home warranty and was seeking funds from Forjay to complete 

that matter and others.  

[83] In Firm Capital, Morawetz J. stated: 

[28] Counsel to the Receiver submits that the position taken by the 
Unitholders is essentially that they wish specific performance of their 
purchase agreements. Counsel to the Receiver submits that this court has 
previously held that specific performance (specifically in the context of an 
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unregistered condominium project) should not be ordered where it would 
amount to “a mandatory order that requires the incurring of borrowing 
obligations against the subject property and completion of construction 
ordered to bring the property into existence”. (See: Re 1565397 Ontario Inc. 
(2009), 54 C.B.R. (5th) 262.)  I accept this submission. 

[29] In my view, the law is clear that the Receiver is not required to borrow 
the required funds to close the project nor is the first secured creditor 
required to advance funds for such borrowing. 

[84] I agree. The Receiver could not have been forced to complete the 

Development so as to enable the purchasers to close their sales. 

[85] The other major obstacle in the path of the pre-sale purchasers lies in the 

requirement that specific performance is only available in the context of an 

agreement for the sale of land where the land is unique to the extent that a 

substitute would not be readily available.  

[86] Uniqueness is a question of fact that must be assessed in light of the specific 

circumstances of the particular property in issue: bcIMC at paras. 95-96. A person 

asserting specific performance must show that the property has distinctive features 

that make an award of damages inadequate: Youyi Group Holdings (Canada) Ltd. v. 

Brentwood Lanes Canada Ltd., 2014 BCCA 388 at para. 45. 

[87] Many of the purchasers have stated that they were drawn to Murrayville by its 

close proximity to the Langley hospital, shopping and the municipal recreational 

facilities. However, there is no indication that other units in the same vicinity are not 

available. In fact, there is evidence from some of the purchasers to the effect that 

there are other similar units available in the marketplace. For example, Nicola Quinn 

in respect of SL 19 (one of the 40 pre-sales) states that there currently exist 

“apartments similar to our Murrayville unit”.  

[88] I do note that at least two of the purchasers paid for improvements to their 

units, which could stand as some basis upon which to assert that those were unique. 

[89] When considering the purchasers’ evidence as a whole, it is clear that the 

defining “uniqueness” is the price at which they can acquire the units under the 
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existing contracts. Ms. Quinn states that these other apartments “cost much more”. 

Even so, no authority has been cited to me that would support that these units are 

unique in character for that reason. Indeed, such a reason more supports that a 

damage award would be an adequate remedy.  

[90] In summary, the purchasers’ interests are grounded in contract and no 

equitable interests have arisen in any of the units. Those purchasers’ contractual 

rights have no legal priority over those held by the mortgagees. Even if the 

purchasers hold equitable interests in the lands, those interests are not enforceable 

in the circumstances.  

(2) Realizations/Preferences 

[91] Turning to the second question in the analysis, would a disclaimer enhance 

the value of the assets? If so, would a failure to disclaim the contract amount to a 

preference in favour of one party? 

[92] In light of the recent appraisal obtained by the Receiver, there can be no 

doubt that remarketing and selling these 40 units would enhance the value of the 

assets to be distributed to the stakeholders. The Receiver described the increase in 

value as “material”. That fact clearly points to disclaimer as being appropriate. 

[93] I also have no difficulty concluding that a failure to disclaim here would result 

in the purchasers receiving a preference in respect of value that would otherwise 

accrue to the mortgagees under their prior ranking security. In order to permit the 

pre-sale contracts to complete, the Court would need to order the discharge of the 

mortgages in circumstances where the mortgagees would not receive payment of 

the amounts they bargained to accept in exchange for a discharge. This would be an 

exceptional result and I know of no authority to order it in these circumstances. I 

agree with the mortgagees that it would have the effect of elevating the claims of the 

purchasers above the legal priority and security of the mortgagees: bcIMC at 

para. 96; Penex at para. 27. 
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(3) The Equities 

[94] Turning to the third consideration, have the pre-sale purchasers established 

that the equities support overriding the mortgagees’ legal priority in their favour, as 

opposed to allowing a disclaimer?  

[95] The circumstances set out above in relation to the respective interests and 

priorities of the mortgagees and the pre-sale purchasers remain relevant within this 

part of the disclaimer exercise, but I will not repeat them again. 

[96] The pre-sale purchasers, both those represented by counsel and those 

appearing in person, presented a wide range of arguments in support of completing 

the sales. I will attempt to distill their arguments, and those of the Receiver, into 

various categories. They are set out below, in no particular ranking of importance. 

[97] Actions/Inactions of 098. The Receiver states that the 40 pre-sale contracts 

“did not complete because of the actions of 098”. The Receiver then argues that the 

purchasers took all steps required of them to buy their units, but that they were 

denied the ability to complete the purchase due to the actions of 098. Finally, the 

Receiver points to the fact that the purchasers remain ready, willing and able to 

complete, despite having received a further disclosure statement which would have 

afforded them rescission rights under REDMA. This leads to the Receiver’s view that 

“fairness and equity” favour completing the pre-sale contracts. 

[98] With respect, this argument is simplistic and, in any event, unpersuasive. 

[99] I would venture to say that most, if not all, insolvency landscapes are littered 

with the broken promises of the debtor. Secured creditors are not paid; suppliers and 

trades are not paid; employees are not paid; and the list goes on. Such is the nature 

of insolvency. The insolvency regimes available to stakeholders (such as 

bankruptcy, receivership or restructuring) are intended to stabilize matters and allow 

an orderly realization of assets for the benefit of stakeholders generally. To suggest 

that a stakeholder’s claim is elevated by the debtor having broken its promise to that 

stakeholder does little to distinguish that claim from all others.  
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[100] Further, such general notions of fairness or equity, as cited by the Receiver, 

are not meant to ex post facto elevate the claims of a party so as to relieve that party 

of the consequences of a harsh result: Bank of Montreal v. Awards-West Ventures 

Inc. (1990), 50 B.C.L.R. (2d) 363 at para. 39 (C.A.). If that were the case, claimants 

would be lined up to do so. 

[101] Again, I do not intend to wade into the details of the contract 

validity/estoppel/misrepresentation/waiver issues, all in aid of the purchasers 

avoiding the argument that their pre-sale contracts were not even afoot at the time of 

the receivership such that no disclaimer is needed. However, I acknowledge the 

Receiver’s and many purchasers’ points that 098 did not provide any notice of 

default or termination, and that the purchasers have been waiting patiently for 

months, if not years now, based on 098’s ongoing assurances that it was nearing 

completion. Some have been particularly patient, relying on temporary 

accommodations and moving items into storage. Many are seniors. Many question 

their ability to re-enter the market (even for lesser units) if they are required to go 

shopping for condominiums again. Certainly, the current state of the Lower Mainland 

real estate market is not for the faint of heart. 

[102] There is no doubt that some sympathy is in order for the purchasers in these 

circumstances, even assuming that the contracts remained valid and enforceable to 

the end. However, those circumstances are not unusual in the sense of pre-sale 

purchasers not getting their promised unit when a developer fails and the creditors 

are required to step in to finish the development and sell it and thereafter, distribute 

the proceeds.  

[103] I also consider that the purchasers are no doubt correct when they say that 

the mortgagees would likely be seeking to complete the pre-sale agreements if the 

market had gone down. The Kaur Group argues that, if the market had fallen, the 

mortgagees would have been supporting these sales, to the detriment of the 

purchasers. However, if a receiver is appointed, s. 16 of REDMA dictates that a new 
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disclosure statement must be filed, in which case any purchaser would have the 

option of rescinding the contract to avoid completion.  

[104] The Purchasers Knew the Risks. It is obvious that the mortgagees took risks 

in advancing the funds to 098. Of course, the taking of security against the 

Development was meant to ameliorate those risks. 

[105] However, there was also some risk inherent in the pre-sale contracts. The 

disclosure statements alerted the purchasers to the fact that financing had been 

arranged and was secured against title to the Development. Further, the pre-sale 

contracts expressly provided that the purchasers were only obtaining contractual 

rights and not any interest in lands until the time of completion.  

[106] In addition, the purchasers were told in section 7.2(f) of the disclosure 

statement that, “if [098] fails to complete the sale”, they would be paid their deposit 

monies together with accrued interest. 

[107] Accordingly, while the pre-sale purchasers enjoyed a potential upside in the 

event of an increase in real estate values between the date of the purchase 

agreement and completion, they also bore the risk that the developer would be 

unable to complete the contract. In this case, section 1.5(2) of the amended March 

2015 disclosure statement expressly disclosed that Mr. Chandler had been issued 

cease marketing orders by the Superintendent in 2006 and 2007, a fact that would 

have highlighted the potential risk in this case.  

[108] Purchasers Will Recover Deposits. All of the purchasers under the pre-sale 

contracts have a deposit currently held in trust. There is no dispute that the 

purchasers are entitled to the return of their deposits with interest and no dispute 

that they will be paid those amounts. As stated in Firm Capital at para. 34, the 

purchasers will not suffer any financial loss in that respect. 

[109] As mentioned above, two of the purchasers have expended their own funds in 

making certain improvements to their proposed units. I do not consider this to be of 

great significance. These funds were paid to 098 before the closing and in doing so, 
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the purchasers took the risk that the contracts might not close: Firm Capital at 

paras. 37-38. 

[110] Purchasers’ Claims against 098. If the pre-sale contracts are valid and 

enforceable, the purchasers may have a damage claim against 098 for any losses 

suffered as a result of sales not completing. As in similar cases, the purchasers are 

free to bring a claim for damages against 098 if such a claim exists: Re Urbancorp, 

2017 ONSC 2356 at para. 6; Royal Bank of Canada v. Melvax Properties Inc., 2011 

ABQB 167 at para. 6. 

[111] I note that section 7.2(f) of the disclosure statement provides that, if 098 fails 

to complete and the deposit is repaid, “the Purchaser shall have no further claims 

against [098]”. This section may affect any such claim but I would hasten to add that 

I am not making any determination as to the enforceability of the above restriction.  

[112] I appreciate that, if such a claim exists, this is likely only a hollow remedy, 

given the status of the receivership; however, this is the remedy the purchasers 

bargained for under their contracts. Even assuming they had equitable rights against 

the land, the purchasers were fully aware, or should have been aware through the 

disclosure statements provided to them, that prior legal rights against the 

Development may trump that interest. The fact that damages, if awarded, may not 

be recovered from an insolvent developer cannot affect that result.  

[113] Good Faith. The Receiver and many purchasers also argue that the 

“organizing principle” of good faith applies, as discussed in Bhasin v. Hrynew, 2014 

SCC 71. They argue that 098 owed the pre-sale purchasers a duty of good faith in 

the performance of its contractual obligations.  

[114] The Receiver states that there are many indications that 098 did not have an 

intention to treat the 40 pre-sale contracts as being at an end. Contrary indications 

are said to be that 098 “re-sold” some of the units and that 098 allowed the 

completion date to pass while electing not to complete. 
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[115] The Receiver concludes that, since 098 failed to complete the sale of the 40 

pre-sale contracts, while continuing to hold onto those deposits, and then sold some 

of the very same units to other purchasers without advising the first purchasers, 

098’s actions “cannot be described as acting in good faith”. 

[116] Many of the participants on this application have levelled accusations against 

098 concerning the conduct of its business over the course of this development. One 

purchaser alleged that they had been “strung along” by 098 as to why delays in 

closing were happening. Both the Kaur Group and the secured creditors have 

alleged that 098 improperly diverted funds advanced to 098 that were meant to be 

used to complete the Development. 098 denies all of these allegations. As for the 

Receiver’s point above, 098 offers up explanations as to why the units were sold 

more than once; in addition, Mr. Dhaliwal’s evidence is that 098 was making serious 

efforts right until the receivership to complete the sales. 

[117] None of these issues are before me for determination. I would hasten to add 

that, even if 098 was acting otherwise than in good faith under the pre-sale 

contracts, that does not mean that the secured creditors who wish to benefit from 

their security were similarly acting in bad faith. It remains the case that the 

competing equities here are as between the pre-sale purchasers and the 

mortgagees; not the pre-sale purchasers and 098. 

[118] Finally, in CareVest, Justice Pitfield affirmed that insolvency, the reasons for 

it, and the financial results flowing from it are independent of any concerns affecting 

the specific performance of land: para. 15. Further, as the court stated in 

Romspen/Horseshoe: 

[30] … as a matter of law, I do not see any support in the decision in Royal 
Bank of Canada v. Penex Metropolis Ltd. for the proposition that the cause of 
a receivership is an equitable consideration on its own.  

… 

[32] … The facts giving rise to the receivership, and any issue of causation 
of the receivership, as between the debtor and any applicant for the 
receivership are, on their own, irrelevant for any judicial determination as to 
whether a receiver should be granted the authority to disclaim a contract with 
a third party. 
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[119] Accordingly, “good faith” issues such as have been raised by many of the 

purchasers are irrelevant to the exercise before this Court. 

[120] Public Policy. Some of the pre-sale purchasers argued that the Court’s 

consideration of the equities should include public policy factors.  

[121] These arguments are grounded in REDMA, which unquestionably is 

consumer protection legislation: Pinto v. Revelstoke Mountain Resort Limited 

Partnership, 2011 BCCA 210 at para. 17. However, there is nothing in REDMA that 

addresses either of the issues before me (the disclaimer issue or the contract validity 

issue). As was stated a number of times on this application, the protection afforded 

to the pre-sale purchasers under REDMA was to allow them to rescind the pre-sale 

contracts in certain circumstances; otherwise, no other legislative protection is 

afforded to the purchasers.  

[122] In this case, the Court must consider the equities as between private parties. 

The fact that the purchasers have not availed themselves of their REDMA remedy 

does not mean that they enjoy any consideration here based on public policy. Any 

further protections for this cohort of purchasers must come from the Legislature, 

rather than this Court. I do not see that public policy arguments apply here in what is 

essentially a priority contest between these two camps.  

[123] Winner and Losers. First, let me state the obvious – there are no winners in 

these circumstances. The failure of the Development will affect most, if not all, of the 

stakeholders. I acknowledge here that, while there are principally financial 

consequences, other perhaps more ephemeral consequences will be felt by others, 

particularly the pre-sale purchasers. 

[124] Many counsel referred to the concept of “reaping the benefit” of the increase 

in value of the units, and more particularly, who should do the “reaping”.  

[125] However, both camps rely on contractual obligations of 098. The purchasers 

were promised their units. The mortgagees were promised to be repaid with interest 

and that, if default occurred, payment would be secured against the Development. In 
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those circumstances, the focus is simply on recovery of the asset or the value of the 

asset – not obtaining any “benefit”. In that event, I reject the argument of the 

purchasers that allowing a disclaimer would result in a “windfall” to the mortgagees. 

They seek exactly what they are entitled to under their mortgages and nothing more.  

[126] As of February 2018, the amounts owing to the first and second mortgagees 

was approximately $44 million and accruing at approximately $450,000 per month. 

The amount owed to 625, the third mortgagee, is in excess of $7 million. Even 

assuming a sale of all units at the increased price confirmed in the appraisal, there 

will be a shortfall to the secured creditors. As noted by 625, its position is particularly 

vulnerable given its ranking.  

[127] Some of the purchasers submit that the mortgagees were able to do due 

diligence and negotiate their contracts to better protect themselves. The lenders are 

said to be in a better position to “bear the loss”. That might be the case, but there is 

nothing unusual about the mortgages or the pre-sale contracts. Any failure to repay 

the lenders will be a real monetary loss, unlike the purchasers’ “loss” of their ability 

to obtain the units, which is a loss of opportunity rather than a monetary loss. The 

purchasers will recover their deposit monies with interest so they will not be “out of 

pocket” any monies under the pre-sale contract. 

[128] It is also important to note that the Development’s continued progression 

toward completion has been due solely to Forjay’s funding of the Receiver’s 

borrowings. Those are estimated to be $1.3 million at the end of the day. As of the 

hearing, approximately $683,000 had been advanced. Mr. Mercier understandably 

objects to the pre-sale purchasers compelling sales at less than fair market value 

when the Receiver has been able to complete those units only after the advance of 

further monies by Forjay. It bears noting that these further advances have only 

served to increase the risk of recovery under RMIC and Forjay’s mortgages. 

[129] One purchaser also suggested that the mortgagees have other means of 

recovery at their disposal to shore up any shortfall, unlike the purchasers. He 

referred to Mr. Chandler’s guarantee. He also referred to possible tracing remedies 
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arising from allegations that 098 improperly diverted monies from the Development 

to other entities. Forjay has recently filed such an action, which is being vigorously 

defended.  

[130] In my view, it is not appropriate for the Court to rely on such a speculative 

matter, particularly where it is virtually impossible to assess the likelihood of 

success. It may be that the mortgagees recover nothing in that further litigation.  

[131] Summary. Having balanced all of the above considerations, I am satisfied that 

the equities in favour of the pre-sale purchasers do not justify overriding the 

mortgagees’ legal priority and giving the purchasers a preference that they would not 

otherwise enjoy. 

SUMMARY AND CONCLUSION 

[132] The Receiver is directed to disclaim the 40 pre-sale contracts that are the 

subject of this application. Further, the Receiver is directed to take immediate steps 

to remarket and sell these 40 units as soon as possible, subject to legal 

requirements, and subject to court order.  

[133] I have great sympathy for the position of the pre-sale purchasers who have 

become embroiled in this litigation and who have now potentially lost the ability to 

obtain what they hoped would be their homes. Mr. Nied, 625’s counsel, has 

suggested that one way to somewhat ameliorate the position of the pre-sale 

purchasers is for the Receiver to allow them a right of first refusal in respect of their 

units. This seems a reasonable proposal and one I would adopt.  

[134] Accordingly, the Receiver is directed to fashion a process that would allow the 

40 pre-sale purchasers a right of first refusal within the future marketing plan, 

provided that such right is exercised within a reasonable time so as not to unduly 

delay matters any further. 

“Fitzpatrick J.” 


