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PART 1 STATEMENT OF FACTS

1. The facts insofar as they are relevant to the position of Canadian Western Bank ("CWB") are

outlined in the Affidavit of Rod S. Randall sworn June 25,2020 (the "Randall Affidavit").



-2-

PART 2 ISSUES

2. The following issue is raised in the application:

A, Should a Receiver and Manager be appointed by the Court where the costs and
borrowings of the Receiver and Manager prime CWB *s Security and CWB is
stayed?
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PART 3 ARGUMENT

A, Should a Receiver and Manager be appointed by the Court where the costs and
borrowings of the Receiver and Manager prime CWB's Security and CWB is
stayed?

Receivership Charges

3. As a general rule, secured creditors are not subject to the charges and expenses of a

receivership, unless one the following three exceptions applies:

(a) If a receiver has been appointed at the request, or with the consent or approval, of the

holders of security;

(b) If a receiver has been appointed to preserve and realize assets for the benefit of all

interested parties, including secured creditors; and

(c) If the receiver has expended money for the necessary preservation or improvement of

the property he may be given priority for such expenditure over secured creditors.

Robert F. Kowal Investments Ltd. v Deeder

Electric Ltd.X\91S) 9 OR (2d) 84, 59 DLR
(3d) 492 (ONCA) at paras 14 - 21 [Tab 1]

4. Unless one of the above enumerated exceptions is present, the general rule applies to secured

creditors.

Integris Credit Union v. Mercedes-Benz
Financial Services Canada Corp., 2016
BCCA 231 at para 41 [Tab 2]
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PART 4 APPLICATION TO THE FACTS

5. Given the facts, it is neither just nor equitable for the Court to appoint a receiver and

manager, pursuant to an order which primes CWB's Security and stays CWB. Generally, the

appointment of a receiver is sought by a creditor to preserve and realize upon the debtor's

assets. CWB is the first stakeholder and creditor that holds a perfected security interest in

CWB's assets and CWB receives no benefit from the appointment of a receiver. The

balancing of interests and rights of the parties greatly favours CWB and the Application

should be granted but by Order which does not stay CWB or prime CWB's Security.

6. None of the three exceptions to the general rule of charges and expenses of a receivership are

present. As such, CWB should not be liable for the charges and expenses associated with the

receivership.
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PART 5 REMEDY SOUGHT

7. CWB supports granting the Application insofar as the proposed order does not stay CWB or

prime CWB's Security.

ALL OF WHICH IS RESPECTFULLY SUBMITTED at the City of Edmonton, in the Province of

Alberta, this 2"^^ day of July, 2020.

McLennan

Per:

Charles P. Russell, Q.C.
Solicitor for Canadian Western Bank
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Ontario Court of Appeal

Robert F. Kowal Investments Ltd. v. Deeder Electric Ltd.
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Robert F. Kowal Investments Limited and Randy
Construction Company Limited v. Deeder Electric Limited

Jessup, Lacourciere and Houlden JJ.A.

Judgment: April 23,1975

Counsel: H. L. Morphy and S. R. Block, for appellant Monte Denaburg.

J. G. Reid, Q.C., for respondents.

L. Klug, for respondent receiver.

Subject: Corporate and Commercial; Insolvency

Related Abridgment Classifications

Debtors and creditors

VII Receivers

VII.8 Remuneration of receiver

VII.8.b Remuneration

Vll.S.b.ii Priority of fees

Headnote

Receivers — Remuneration of receiver — Remuneration — Priority of fees

Receivers — By court appointment — Winding-up of partnership — Fees and disbursements of receiver — Priorities.

The receiver of a partnership business must look to the assets under his control for payment of his charges and expenses. Boehm

V. Goodall, [1911] 1 Ch. 155 applied. Not only is the receiver's right to indemnity restricted to the assets under his control, but it

is also confined to the equity ofthe partnership in those assets. As a general rule, the receiver of a partnership will have no power

to subject the security of secured creditors of the partnership to liability for disbursements made by him. Clark on Receivers,

3rd ed., vol. 2, s. 638, pp. 1070-71 applied. There are certain exceptions to the general rule. The first exception is this: if a

receiver has been appointed at the request, or with the consent or approval, of the holders of security, the receiver will be given

priority over the security holders. In these circumstances the order permitting the receiver to borrow would ordinarily provide

that the security given by the receiver for his borrowings would have priority over the claims of secured creditors. However,

even if the order failed to so provide, if the secured creditors have applied for, consented to or approved of his appointment,

the receiver will have priority for charges and expenses properly incurred by him. Strapp v. Bull, Sons & Co.; Shaw v. London

SchoolBd., [1895] 2 Ch. 1 applied.

The second exception is this: if a receiver has been appointed to preserve and realize assets for the benefit of all interested

parties, including secured creditors, the receiver will be given priority over the secured creditors for charges and expenses

properly incurred by him. In such a case, also, one would expect that an order permitting borrowing by the receiver would make

it clear before the fact, not after the fact, that the receiver could give as security for his borrowing a charge upon all the assets

in priority to the security of secured creditors. Greenwood v. Algesiras (Gibraltar) Ry. Co., [1894] 2 Ch. 205 applied. When an

order is sought for this type of borrowing, notice will ordinarily be given to the secured creditors whose rights will be affected:

WestlavvNext canaoa Copyhghi £ Thomson Reuiers Canada Limited or its licensors (excluding Individual court documents). All nghts reserved.
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Greenwood v. Algesiras (Gibraltar) Ry. Co., supra, applied, and it will require compelling and urgent reasons for the court to

grant its approval if the secured creditors oppose the making of the order. Re Thames Ironworks, Shipbuilding & Engineering

Co. Ltd.; Forrer v. Thames ironworks. Shipbuilding cS: Engineering Co. Ltd., [1912] W.N. 66; Braid Builders Supply & Fuel

Ltd. V. Genevieve Mortgage Corpn. Ltd. (1972), 29 D.L.R. (3d) (Man. C.A.) applied.

The third exception is this: if the receiver has expended money for the necessary preservation or improvement of the property,

he may be given priority for such an expenditure over secured creditors. Re Oriental Hotels Co.; Perry v Oriental Hotels Co.

(1871), L.D. 12 Eq, 126; Re Regent's Canal Ironworks Co.; Ex parte Gri.tsell (1875), 3 Ch. D. 411 at 427; Clark on Receivers,

vol. 2, s. 640, p. 1078 applied. In order to be payments made for preserving property, the payments must be made for the benefit

of all parties including secured creditors. Ifthe receiver has been obligated to pay taxes to prevent a tax seizure, that would be for

the benefit of all parties. But a payment to a mortgagee of sums to which he is legally entitled under his charge falls in a different

category; it is not made to preserve the property for all interested parties but only to preserve the property for a certain group of

interested parties, namely, the partners and the unsecured creditors. In such a case the receiver would be entitled only to priority

over the claims of the partners and the unsecured creditors for the moneys he had borrowed to make payments on the mortgage.

Appeal from the judgment of Holland J., 13th December 1974.

The judgment of the Court was delivered by Houlden J.A.:

1  This is an appeal from an order of Holland J. dated I3th December 1974, which declared that Jerry Friedman was entitled,

on his discharge as receiver, to priority for $24,043.26 over a land titles charge held by the appellant, the sum of $24,043.26

being the total of payments of principal and interest made by the receiver to the appellant on his charge during the period of

the receivership.

2  On 30th November 1971a charge under The Land Titles Act, R.S.O. 1970, c. 234, was given on the property municipally

known as 2010 Jane St. in the Borough of North York. The charge was in the principal sum of $400,000. It was registered in the

Office of Land Titles at Toronto on 1st December 1971, as instrument B-306317. By transfer of charge dated 31st December

1971, and registered in the Office of Land Titles at Toronto on 17th January 1972, as instrument B-310301, the charge was

transferred to the appellant Monte Denaburg.

3  In February 1972 the premises at 2010 Jane St. were purchased by Robert F. Kowal Investments Limited, Randy

Construction Company Limited and Deeder Electric Limited in partnership. On the property there was located a car wash. At

the time of the purchase, the three limited companies entered into a partnership agreement with respect to the operation of the

car wash.

4  In January 1974 serious differences arose between the partners concerning the management of the business. On 17th

January 1974 the defendant Deeder Electric Limited gave notice to the plaintiffs ofits desire to terminate the partnership. On 7th

February 1974 the plaintiffs issued a writ against Deeder Electric Limited claiming, inter alia, the dissolution of the partnership,

the appointment of a receiver and an accounting.

5  By a consent judgment dated 13th March 1974 Wright J. made an order dissolving the partnership and appointing Jerry

Friedman as receiver of the partnership affairs. Prior to accepting the appointment, Friedman obtained from the plaintiffs an

agreement to be responsible for his fees, costs, charges and expenses in acting as receiver insofar as he was unable to recover

them from the assets of the partnership.

6  On 9th May 1974 Goodman J. made a consent order varying the judgment of 13th March 1974. Paragraph 13 of the order

of 9th May 1974 provided:

13. AND THIS COURT DOTH FURTHER ORDER that the said receiver and manager be at liberty and he is hereby

empowered to borrow monies from time to time as he may consider necessary, not exceeding the principal amount of

Twenty-Five Thousand Dollars ($25,000.00), including money already expended, at an interest rate not to exceed prime

plus 3 per cent, for the purpose of protecting and preserving and selling the undertaking, property and assets of the

partnership and carrying on the business and undertaking of the said partnership and for the purposes of paying presently

WestlavvNext canaoa Copyn^hi i Vhi;i ':cn K, i.i-f., 1 or its licensors (excluding individun! court documents). All rights reserved.
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existing mortgage payments as they fall due, and that as security therefor and for every part thereof, the whole of the

undertaking, property and assets of the partnership together with all assets and property which may hereafter be in the

custody and control of the receiver and manager as such, do stand charged with the payment of the monies so borrowed

by the receiver and manager.

7 Although para. 13 referred to the "receiver and manager", theoriginaljudgmentandthe amending order appointed Friedman

as receiver only of the partnership assets. Pursuant to the authority given by para. 13, the receiver borrowed $25,000.

8  The appellant was not served with notice of any of the foregoing proceedings in the partnership action. However, there is no

doubt that shortly after 13th March 1974 the appellant was aware of the appointment of the receiver. From March to September

1974 the appellant received payments on his charge from the receiver in the total amount of $24,043.26.

9  By notice of motion dated 18th October 1974 the receiver applied to the Court for permission to borrow a further $15,000

on the same terms as in para. 13 of the order of 9th May 1974, and for an order that the sum so borrowed and the $25,000

already borrowed should be a first charge on the whole of the undertaking, property and assets of the partnership in priority to

the appellant's charge. The appellant was served with notice of this application. On 24th October 1974 Holland J. dismissed

the application without written reasons.

10 By notice of motion dated 9th December 1974 the receiver applied to the Court for an order discharging him as receiver.

In addition, he asked for an order granting him priority over the appellant's charge for his remuneration and legal costs and

for expenditures made and obligations incurred by him. The appellant received notice of this application. On 13th December

1974 Holland J. made an order discharging the receiver and granting him priority over the appellant's charge for the mortgage

payment of $24,043.26. It is the order granting priority to the receiver over the appellant's chaise which is attacked in this appeal.

11 The mortgage payments made by the receiver to the appellant were proper payments for the receiver to have made. If they

had not been made, the appellant would likely have taken steps to enforce his security and if this had occurred, the potential

recovery of the partners and the unsecured creditors could have been seriously affected. The receiver was, therefore, clearly

entitled to priority over the claims of the partners and the unsecured creditors for the moneys he had borrowed to make the

payments on the appellant's charge. However, the issue that we are called on to decide is whether the receiver should receive

priority over the secured claim of the appellant for the borrowed moneys.

12 The receiver of a partnership business must look to the assets under his control for payment of his charges and expenses.

\nBoehmv. Goodall, [1911] 1 Ch. 155, a receiver and manager of a partnership in carrying on a business made payments which

the assets of the firm were insufficient to satisfy in fiill; he brought an application for an order that the partners should personally

indemnify him for the balance owing to him. In dismissing the application, Warrington J. said (at p. 161):

I think it is of the utmost importance that receivers and managers in this position should know that they must look for their

indemnity to the assets which are under the control of the Court. The Court itself cannot indemnify receivers, but it can,

and will, do so out of the assets, so far as they extend, for expenses properly incurred; but it cannot go further. It would

be an extreme hardship in most cases to parties to an action if they were to be held personally liable for expenses incurred

by receivers and managers over which they have no control.

13 Not only is the receiver's right to indemnity restricted to the assets under his control, but it is also confined to the equity

of the partnership in those assets. As a general rule, the receiver of a partnership will have no power to subject the security of

secured creditors of the partnership to liability for disbursements made by him. Clark on Receivers, 3rd ed., vol. 2, s. 638, pp.

1070-71, sums up the position regarding general receivers (a general receiver being "a receiver who takes custody of all the

property of an individual or corporation for the purpose not only of preserving it and making it available to satisfy a judgment

of the plaintiff in the case, but also that the assets and property of the defendant may be collected, administered and distributed

to all claimants who may present their claims to the receiver": vol. 1, s. 22, p. 25) in this way:

When a court appoints a general receiver of the property of an individual or a corporation, at the instance of a creditor other

than a mortgage lien-holder, part or all of this property may be covered by liens or mortgages. The general purpose of a

Westiav.'Next canaoa Copynghi I iwfiison Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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general receivership is to preserve and realize the property for the benefit of creditors in general. No receivership may be

necessary to protect or realize the interests of lienholders. In such cases the mortgagees and lienholders cannot be deprived

of their property nor of their property rights and the receivership property cannot as a rule be used nor the business carried

on and operated by the receiver in such a way as to subject the mortgagees and lienholders to the charges and expenses of

the receivership. A court under such circumstances has no power to authorize expenses for improving or making additions

to the property or carrying on the business of the defendant at the expense of prior mortgagees or lienholders without the

sanction of such mortgagees or lienholders.

14 There are certain exceptions to the general rule. (1 do not propose to give an exhaustive list of such exceptions but to

refer only to the exceptions which, in my opinion, have some relevance for the facts of this case.) The first exception is this: if

a receiver has been appointed at the request or with the consent or approval of the holders of security, the receiver will be given

priority over the security holders. One would ordinarily expect that in these circumstances the order permitting the receiver to

borrow would clearly provide that the security given by the receiver for his borrowings would have priority over the claims

of secured creditors. However, even if the order failed to so provide, if the secured creditors have applied for, consented to or

approved of his appointment, the receiver will have priority for charges and expenses properly incurred by him.

15 The priority which is given to a receiver in this type of situation is illustrated by S'frap/? v. Bull, Sons & Co.: Shaw v. London

School Bd., [1895] 2 Ch. 1. In that case a building company became involved in serious financial difficulties. Receivers and

managers were appointed at the request of debenture holders of the company. The receivers and managers obtained permission

to borrow £5,000 by way of a first charge in priority to the security of the debenture holders. Certain proceedings were then

taken by unsecured creditors as a result of which an agreement was made whereby unsecured creditors agreed to advance two-

thirds and the plaintiff Strapp, who was a debenture holder, agreed to advance one-third of the moneys that the receivers and

managers wished to borrow. In due course, the receivers and managers borrowed £1,750 from Strapp and £2,500 from the

unsecured creditors. The receivership worked out badly, and in completing certain contracts, the receivers and managers used

up all the moneys they had borrowed and, in addition, incurred substantial further indebtedness. The receivers and managers

applied for an order that they were entitled to priority for the debts they had incurred not only over the security of the debenture

holders, but also over the security held by Strapp and the unsecured creditors for the £4,250 that the receivers and managers had

borrowed. This application was dismissed by Vaughan Williams J., but on appeal his decision was reversed and the receivers

and managers were granted the priority they had requested. With reference to the position of the persons who had advanced

the £4,250, A. L. Smith L.J. said (at p. II);

Under these circumstances it seems to me that these people who have advanced the money stand in the same position as

second debenture-holders. They have acquiesced in this form of carrying on the business by their receivers and managers,

and 1 think, therefore, the law as laid down by Pearson J. and the Master of the Rolls, Sir George Jessel, in the two cases

to which I have referred [Batten v. Wedgwood Coal and Iron Co. (1884), 28 Ch. D. 317; and Re Bushell; Ex parte Izard

(1883), 23 Ch. D. 75], applies, and consequently they [the receivers and managers] arc entitled to be paid their charges.

16 However, the exception to the general rule enunciated in Strapp v. Bull, supra, has no application to this case. Here, there

was no acquiescence by the appellant in the appointment of the receiver. As has been pointed out, the appellant was given no

notice of the proceedings which led to the appointment of Jerry Friedman as receiver, It was not until after the indebtedness

was incurred that the receiver sought an order giving him priority over the appellant's charge. The first exception to the general

rule has, therefore, no application to the facts of this case.

17 The second exception is this; if a receiver has been appointed to preserve and realize assets for the benefit of all interested

parties, including secured creditors, the receiver will be given priority over the secured creditors for charges and expenses

properly incurred by him. In such a case, also, one would expect that an order permitting borrowing by the receiver would

make it clear before the fact, not after the fact (as was attempted in the present case), that the receiver could give as security for
his borrowing a charge upon all the assets in priority to the security of secured creditors: Greenwood v. Algesiras [Gibraltar)

Ry. Co., [1894] 2 Ch. 205. When an order is sought for this type of borrowing, notice will ordinarily be given to the secured

creditors whose rights will be affected: Greenwood v. Algesiras [Gibraltar) Ry. Co., supra; and it will require compelling and
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urgent reasons for the court to grant its approval if the secured creditors oppose the making of the order: Re Thames Ironworks,

Shipbuilding & Engineering Co. Ltd.; Farrer v. Thames Ironworks. Shipbuilding and Engineering Co. Ltd., [1912] W.N. 66.

18 The appointment of a receiver in these circumstances is illustrated by Braid Builders Supply & Fuel Ltd. v. Genevieve

Mortgage Corpn. Ltd. (1972), 29 D.L.R. (3d) 373 (Man. C.A.). In that case, a receiver was appointed of all the undertaking,

property and assets of a building company which was in the course of construction of an apartment block. There was a first

mortgage on the premises of $ 1,100,000. Unfortunately, the sale of the building by the receiver did not realize sufficient to pay

the first mortgage in full. While admitting that certain disbursements of the receiver were in order and entitled to be paid in

priority to its mortgage, the first mortgagee claimed that the balance of the disbursements and the fees of the receiver should

not be given priority over the mortgage.

19 Although the judgment makes no mention of whether or not the first mortgagee was served with the motion to appoint

the receiver, it would seem that service must have been made on the mortgagee, since Dickson J.A. (as he then was), who

delivered the judgment of the Manitoba Court ofAppeal, pointed out that the first mortgagee did not appeal the order appointing

the receiver. The report does not indicate either whether the secured creditor consented to or approved of the appointment of

the receiver. The Court of Appeal for Manitoba held that, the appointment having been made for the benefit of all creditors,

including secured creditors, for the purpose of preserving the property, the receiver should be given priority for all his fees and

disbursements over the secured creditor. Dickson J.A. said (at pp. 375-76):

The Court itself has no funds from which to pay a receiver. If his fees cannot be paid from assets under administration of

the Court the receiver would be in the untenable position of having to seek recovery from the creditor who, on behalf of

all creditors, asked for the appointment. This could work a grave injustice on the receiver and on the petitioning creditor.

Why should the latter bear all of the costs in respect of an appointment made for the benefit of all creditors, including

secured creditors, for the purpose of preserving the property?

20 The second exception to the general rule likewise has no application to the facts of this case. Paragraph 13 of the order

of Goodman J. of 9th May 1974, quoted supra, created a charge on the whole of the undertaking, property and assets of the

partnerehip. This could have referred only to the equity that the partnership had in the undertaking, property and assets. Prior to

the appointment of the receiver, the partners had, of course, no power to create a security having priority to the registered charge

of the appellant. Although the court appears to have power to create such a charge if it is necessary for the preservation of the

property for the benefit of all parties, certainly notice would have to be given to the appellant of such an application and likely

the appellant would have to be made a party to the proceedings: Allan v. Man. and North Western Ry. (1894), 10 Man. R. 143.

21 The third exception which should be noted is this: if the receiver has expended money for the necessary preservation or

improvement of the property, he may be given priority for such an expenditure over secured creditors. The boundaries of what

constitute "necessary costs of preservation" have not been clearly defined in English and Canadian jurisprudence. In7?e Oriental

Hotels Co.; Perry v. Oriental Hotels Co. (1871), L. R. 12 Eq. 126, a receiver was given priority for "costs of preservation",

but the report of the case does not set out what was included in those words. In the subsequent decision Re Regent's Canal

Ironworks Co.; Exparte Grissell (1875), 3 Ch. D. 411, James L.J. in dealing with a liquidator's claim for priority over debenture

holders for moneys paid for preservation of properties said (at p. 427):

The only costs for the preservation of the property would be such things as have been stated, the repairing of the property,

paying rates and taxes, which would be necessary to prevent any forfeiture, or putting a person in to take care ofthe property.

22 In Clark on Receivers, vol. 2, s. 640, p. 1078, the law on the point is stated in this way:

By the great weight of authority the claims against, and the indebtedness incurred by a receiver as a result of his

administering the affairs, and even conducting the business of an insolvent concern of a private nature, except where

absolutely essential to the preservation of its property, cannot be given priority over the claims of mortgagees or lienholdere

to the corpus of the property in the absence of consent or estoppel affecting said lienees.
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However, preservation costs may be absolutely necessary and be allowed against the lienholders. Preservation of the

property from destruction, waste or loss, with or without the mortgagee's consent may include putting a person in charge

of the property, as a watchman or otherwise, paying necessary repairs on the property and taxes which would prevent a

forfeiture, and necessary insurance.

23 Counsel for the respondents and for the receiver argued strenuously that the moneys paid by the receiver to the appellant

were necessary costs ofpreservation of the property and hence should be given priority over the appellant's charge. However, in

my opinion, the payments cannot be regarded as a necessary cost of preserving the property. In order to be payments made for

preserving property, the payments must be made for the benefit of all parties including secured creditors. The payments in the

present case were made primarily for the benefit of the partners, and incidentally for the benefit of the unsecured creditors, but

not for the benefit of the appellant. It is true that the appellant received payments on his charge, but the payments were made

not to benefit the appellant; rather, they were made to prevent him from taking action to enforce his security.

24 The payments mentioned in the Regent's Canal case are the type of payments that in my opinion fall within the scope

of payments necessary for the preservation of property for the benefit of all interested parties. If, for example, the wind had

blown off the roof of the car wash so that the premises were exposed to the elements, the repair of the roof by the receiver to

prevent damage to the interior of the premises would have been for the benefit of all parties; and the receiver would have been

entitled to priority over the appellant's charge for moneys expended for this purpose. Again, if the receiver had been obligated

to pay taxes to prevent a tax seizure, that would have been for the benefit of all parties, including the appellant. But a payment

to a mortgagee of sums to which he was legally entitled under his charge, in my judgment, falls in a different category; it is not

made to preserve the property for all interested parties but only to preserve the property for a certain group of interested parties,

namely, the partners and the unsecured creditors. If the order under appeal is allowed to stand, the appellant will receive little

or no benefit from the payments that were made, since the receiver will have priority over his charge for those payments. I do

not think, therefore, that the third exception to the general rule has any application to the facts of this case.

25 To sum up, I can see no basis for granting the receiver priority over the appellant's charge for the sum of $24,043.26

paid by the receiver to the appellant.

26 The appeal should be allowed with costs, and the order of Holland J. of 13th December 1974 should be varied by striking

out para. 2 thereof.
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APPEAL by financing company and leasing company from judgment reported at Integris Credit Union v. All-Wood Fibre Ltd.

(2015), 2015 BCSC 1146, 2015 CarswellBC 1850 (B.C. S.C.), dismissing their applications for orders that their trucks were

not subject to receivership order and should be returned to them.

Savage J.A.:

I. Introduction

1  With PD-47 - Model Orders, the Supreme Court has prescribed the use of model forms for certain types of orders. The

purpose of the model orders is to encourage parties and the Court to focus on the issues in dispute in a particular proceeding.

This appeal concerns an application made under a receivership order based on the Model Receivership Order made pursuant to

s. 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 [BIAI, and/or s. 39 of the Law and Equity Act, R.S.B.C.

1996, c. 253 [LEA].
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2  The Appellant Mercedes-Benz Financial Services Canada Corporation ("MBFS") is a company which finances the

acquisition of equipment, including vehicles. The Appellant BHL Capital, a division of Bemer Holdings Ltd. ("BHL"), is an

equipment lessor. All-Wood Fibre Ltd.'s ("All-Wood") principal line of business was fibre supply for the forestry industry. It

financed trucks from MBFS and BHL. All-Wood ceased operations March 9,2015. Integris Credit Union ("Integris") is a lender

with a General Security Agreement with All-Wood. Integris sought and obtained a receivership order. KPMG Inc. ("KPMG")

is the receiver. The indebtedness of All-Wood to all of its creditors is now estimated to exceed $8 million.

3  As a result of the size of an unanticipated CRA liability Integris stands to pay for a significant part of KPMG's fees. The

Appellants say that their security over the trucks ranks ahead of the General Security Agreement. They say the receivership

order should not cover their trucks and, in any event, their trucks should have been excluded upon application in the court below.

4  For the reasons that follow, I would allow these appeals,

n. Background

5  MBFS and BHL supplied four trucks to All-Wood (the "Trucks"):

(a) MBFS provided a 2010 Freightliner CA125DC to All-Wood under a Conditional Sale Contract and Security Agreement

dated December 4, 2012. MBFS registered a financing statement for this truck in the British Columbia Personal Property

Registry ("PPR") on December 10, 2012.

(b) MBFS provided another 2010 Freightliner CA125DC to All-Wood under a Conditional Sale Contract and Security

Agreement dated January 14, 2013. MBFS registered a financing statement for this truck in the PPR on January 16, 2013.

(c) MBFS provided a 2014 Freightliner 122SD to All-Wood under a Lease Agreement dated December 22, 2014. MBFS

registered a financing statement for this truck in the PPR on December 29, 2014.

(d) BHL provided a 2015 Freightliner 122SD 48 to All-Wood under a Lease Agreement dated May 23, 2014 (All-Wood

was one of several lessees). BHL registered a financing statement for this truck in the PPR on May 23,2014.

6  By March 9, 2015, All-Wood had ceased operations. On March 17, 2015, Integris obtained an exparte order appointing

KPMG as an interim receiver of All-Wood's "assets, undertakings and properties", pursuant to s. 47(1) of the BIA and s. 39

of the LEA.

7 On March 25,2015, Ehrcke J. appointed KPMG as the receiver (the "Receiver") in respect of "all ofthe assets, undertakings

and properties of [All-Wood], including all proceeds thereof, pursuant to s. 243(1) of the BIA and s. 39 of the LEA (the

"Receivership Order"). The Receivership Order was based on the court's Model Receivership Order, and includes the following

terms:

• Paragraph 2(a) authorizes the Receiver to "take possession of and exercise control over the Property and any and all

proceeds, receipts and disbursements arising out of or from the Property".

• Paragraph 2(j) authorizes the Receiver to "market any or all of the Property... as the Receiver in its discretion may deem

appropriate".

• Paragraph 16 provides for a receiver's charge (the "Receiver's Charge"), which "shall form a first charge on the Property

in priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise,... but subject to Sections

14.06(7), 81.4(4), and 81.6(2) of the BIA".

• Paragraph 19 provides for a charge not to exceed $100,000 (the "Receiver's Borrowings Charge") as security for funds

borrowed by the Receiver, "in priority to all security interests, trusts, liens, charges and encumbrances, statutory or
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otherwise,... but subordinate in priority to the Receiver's Charge and the charges set out in Sections 14.06(7), 81.4(4),

and 81.6(2) of the 5/^".

• Paragraph 29 provides that "[a]ny interested party may apply to this Court to vary or amend this Order..., specifically

including an application by any Defendant to authorize the Receiver to release to any Defendant any Property in its

possession or control, and to exclude such Property from the priorities set out in the paragraphs 16 and 19 herein".

8  I pause to note here that the Receivership Order at issue here differs from the Model Receivership Order by the addition

of the phrase, handwritten in the original, "specifically including an application by any Defendant to authorize the Receiver

to release to any Defendant any Property in its possession or control, and to exclude such Property from the priorities set out

in the paragraphs 16 and 19 herein".

9  Notably, the business of All-Wood had ceased. The form of receivership order sought did not empower the Receiver to

carry on the business of All-Wood.

10 On May 13, 2015, BHL filed a notice of application seeking the following relief:

1. An order that K.PMG Inc., receiver of the assets and undertaking of All-Wood Fibre Ltd. pursuant to an order in these

proceedings dated March 25, 2015, forthwith deliver up to BHL the following property:

2015 Freightliner 122SD 48 in. Midroof Tri-Drive Tractor ...

11 On May 25, 2015, MBFS filed a similar notice of application seeking:

1. An order that the Equipment [the three trucks], in the possession or control of the Receiver, be delivered by the Receiver

to Mercedes-Benz Financial Services Canada Corporation, or its authorized agent.

2. A declaration that the Equipment is not subject to the Receivership Order made March 25, 2015, herein.

12 By order dated June 8, 2015, the Chambers Judge (the "Judge") approved the Receiver's proposed sale of All-Wood's

assets by auction but reserved judgment on the issue of whether the Trucks fell "within the scope of the Receivership Order".

13 By order dated July 3, 2015, the Judge dismissed MBFS and BHL's applications. In addition, he declared that:

1. The truck which is subject to the BHL ... Lease Agreement dated May 23, 2014, ...constitutes "property" within the

scope of, and is subject to, the Interim Receivership Order granted March 17, 2015 and the Receivership Order granted

March 25, 2015 herein (together the "Receivership Order").

2. The three trucks which are subject to the Mercedes-Benz Financial Services Canada Corporation Conditional Sale

Contract and Security Agreement dated December 4, 2012, Conditional Sale Contract and Sectuity Agreement dated

January 14,2013 and Lease Agreement dated December 14,2014, respectively,... constitute "property" within the scope

of, and are subject to, the Receivership Order.

14 There is some dispute concerning the effect of these orders. The Appellants say that the effect of these orders is that

the Trucks are subject to a priority charge in favour of the Receiver's costs by paragraphs 16 and 19 of the order. Integris says

that there needs to be a further hearing at which the court will make an allocation of the Receiver's costs. Conceivably, no

allocation or a minor allocation of those costs could result. The Receiver, who filed a factum, but did not appear, made no

submission on this issue.

15 By virtue of the nature of the Appellants' interests and the timing of the registrations, it is not disputed that the Appellants

had duly registered purchase money security interests (PMSI) in the Trucks and serial-number registrations, which establish

the Appellants as the highest ranking sectued creditors in respect of the Trucks. Integris holds a General Security Agreement
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in favour of All-Wood, which security is subordinate to that of the PMSI's. Accordingly, Integris is in a subordinate position

to the Appellants in respect of the Trucks.

III. Reasons Below

16 The Judge first considered the meaning of "property" in the Receivership Order. He interpreted this term broadly, with

reference to s. 243(1) and the definition of "property" in s. 2 of the BIA.

17 Next, the Judge considered whether the impugned agreements were "financing leases" or "true leases" (apparently in an

effort to address the Appellants' submission that All-Wood did not obtain an interest in the title to the Trucks, and therefore the

Trucks did not qualify as "property" under the impugned contracts).

18 At para. 30, he summarized the Receiver's submissions on this issue as follows:

[30] The position of the Receiver... is that the agreements relating to the subject trucks are "financing leases" as opposed
to "true leases". As such, the trucks constitute Property and are subject to the Receivership Order. The Receiver submits

that if the agreements are "true leases" then the trucks do not form part of the assets of All-Wood and would not be subject

to the Receivership Order.

19 After reviewing the "test" for a financing lease (i.e., security lease) m Daimler Chrysler Services Canada Inc. v. Cameron,

2007 BCCA 144 (B.C. C.A.), the Judge concluded that the impugned agreements met this test and were therefore not true

leases (paras. 38-39).

20 At para. 40, he summarized his findings as follows:

[40] Given my interpretation of the term Property, the trucks fall within the scope of the Receivership Order. Further, the

agreements between All-Wood and BHL and MBFS are financing leases; as a result the trucks fall within the scope of

the Receivership Order.

IV. Statutory Provisions

21 Section 243(1) of the BIA authorizes a court, upon the application of a secured creditor, to appoint a receiver over an

insolvent or bankrupt person's property where it is "just or convenient to do so":

Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a receiver to do any or all

of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other property of an insolvent

person or bankrupt that was acquired for or used in relation to a business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the insolvent person's or

bankrupt's business; or

(c) take any other action that the court considers advisable.

22 Section 243(6) of the BIA also authorizes a court to "make any order respecting the payment of fees and disbursements of

the receiver that it considers proper", and order that the receiver's charge has priority ahead of "any or all... secured creditors"

although "other secured creditors who would be materially affected by the order" must receive notice and have the opportunity

to make representations:

Orders respecting fees and disbursements
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(6) If a receiver is appointed under subsection (1), the court may make any order respecting the payment of fees and

disbursements of the receiver that it considers proper, including one that gives the receiver a charge, ranking ahead of any

or all of the secured creditors, over all or part of the property of the insolvent person or bankrupt in respect of the receiver's

claim for fees or disbursements, but the court may not make the order unless it is satisfied that the secured creditors who

would be materiallv affected bv the order were given reasonable notice and an opportunitv to make representations.

[Emphasis added.]

V. Standard of Review

23 Generally on appeal, questions of law are reviewable on a standard of correctness. Findings of fact may be reversed on

a palpable and overriding error. For true questions of mixed fact and law, where a legal principle is not readily extricable, the

matter should not be overturned absent palpable and overriding error: Housen v. Nikolaisen, 2002 SCC 33 (S.C.C.) at paras.

8-12, 36. Failure to give sufficient weight to relevant considerations may justify appellate review: Bell v. Bell, 2001 BCCA

148 (B.C. C.A.)atpara. 11.

VI. Interpretation of the Order

24 The arguments here and below focused on the interpretation of the Receivership Order, and in particular the meaning

of "property".

25 The principles concerning the interpretation of orders are well settled. In Yu v. Jordan, 2012 BCCA 367 (B.C. C.A.),

this Court said:

[53] In my view, the interpretation of a court order is not governed by the subjective views of one or more of the parties

as to its meaning after the order is made. Rather an order, whether by consent or awarded in an adjudicated disposition,

is a decision of the court. As such, it is the court, not the parties, that determines the meaning of its order. In my view,

the correct approach to interpreting the provisions of a court order is to examine the pleadings of the action in which it is

made, the language of the order itself, and the circumstances in which the order was granted.

[Emphasis added.]

26 In Sutherland v. Reeves, 2014 BCCA 222 (B.C. C.A.), it was argued that the interpretation of an order txmied on the

meaning of the Model Receivership Order. This Court rejected that approach saying:

[30] But I do not accept Mr. Sutherland's underlying premise. This appeal does not turn on an interpretation of the Model

Order. It turns on the interpretation of the specific Order made by Mr. Justice Willcock. This is so for two reasons.

[31] First, court orders are not interpreted in a vacuum. This Court has recently described the correct approach to the

interpretation of court orders (Kn v. Jordan, 2012 BCCA 367 at para. 53, Smith J.A.):

[53] In my view, the interpretation of a court order is not governed by the subjective views of one or more of the

parties as to its meaning after the order is made. Rather an order, whether by consent or awarded in an adjudicated

disposition, is a decision of the court. As such, it is the court, not the parties, that determines the meaning of its order.

In my view, the correct approach to interpreting the provisions of a court order is to examine the pleadings of the

action in which it is made, the lansruage of the order itself, and the circumstances in which the order was granted.

[Emphasis added in original.]

As a result, in addition to examining the language of the Order, it is necessary to review the pleadings and surrounding

circumstances. It would be an error to have regard to those factors but to then interpret a generic Model Order instead of

the specific order Mr. Justice Willcock made in response to the pleadings and the surrounding circumstances before him.
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[32] Second, and critically, the Order in this case is not identical to the Model Order. This is most apparent in their

divergent definitions of "Property", which was not discussed in Mr. Sutherland's factum. As noted, the Model Order defines

"Property" as including all the "assets, undertakings and properties of the Debtor, including all proceeds thereof. In

contrast, the Order defines "Property" as "the affairs, business, undertaking and assets" of Tangerine. This is a significantly

broader definition than that found in the Model Order.

[Emphasis added.]

27 Those principles were recently applied to the interpretation of a Receivership Order by Fitzpatrick J. in Credit SuisseAG

V. Great Basin Gold Ltd., 2015 BCSC 1199 (B.C. S.C.). She found that all of the aspects of the receivership order, based on the

factors set out in Yu, were interrelated and supported an interpretation of the stay provisions at issue there.

28 As this Court noted in Sutherland, the order to be interpreted is a specific order of the court. It is an error to focus on

the Model Order rather than the specific order at issue. It is the pleadings, relevant circumstances and specific wording of the

order that governs the interpretation of the Receivership Order.

29 The pleadings reveal the nature of the receivership was to liquidate the assets over which Integris held priority for their

security. Integris' notice of civil claim sought an order, inter alia, giving Integris conduct of sale over All-Wood's assets, or

alternatively empowering the Receiver to sell the assets. MBFS's response to civil claim expressly opposed this relief. Further,

Integris' notice of application and accompanying affidavit established that All-Wood ceased to carry on business. The draft form

of receivership order sought by Integris did not empower the Receiver to carry on the business of All-Wood.

30 Accordingly, realization of Integris' interests, and not operation of All-Wood, was the Receiver's focus. Integris required

the Receiver's assistance to realize on the security. Conversely, the Appellants did not want or need the assistance ofthe Receiver.

The pleadings reveal that the Receiver, as Integris' appointee, was intended to be the agency by which Integris would realize

on the security it held.

31 The Receivership Order did not incorporate by reference the statutory definition of "property". The reference to "property"

provided in the Order was less expansive:

1. Pursuant to Section 243(1) of the BIA and Section 39 of the LEA KPMG Inc. is hereby appointed Receiver, without

security, of all of the assets, undertakings and properties of the Debtor, including all proceeds thereof [the "Propertv"!.

[Emphasis added.]

32 In Sutherland, the receivership order's definition of "property" differed from that of the Model Order. Bauman C.J.B.C.

found the definition used to be "significantly broader" than that of the Model Order:

[32] Second, and critically, the Order in this case is not identical to the Model Order. This is most apparent in their

divergent definitions of "Property", which was not discussed in Mr. Sutherland's factum. As noted, the Model Order defines

"Property" as including all the "assets, undertakings and properties of the Debtor, including all proceeds thereof. In

contrast, the Order defines "Property" as "the affairs, business, undertaking and assets" of Tangerine. This is a significantly

broader definition than that foimd in the Model Order.

[33] When the word "Property" is replaced with its definition in the first portion of clause 10 of the Order, that portion

provides:

10. No Proceeding against or in respect of Tangerine or the [affairs, business, undertaking and assets of Tangerine]

shall be commenced or continued except with the written consent of the Receiver or with leave of this Court...

33 Integris describes the factual circumstances at the time the Receivership Order was made as chaotic. It says All-Wood's

equipment was scattered among various locations, some remote; the landlord had distrained; the company's records had been
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removed; the employees were laid off; the company's management had walked away; the creditors were seizing assets; and

CRA had a lien.

34 Integris submits the definition of "property" should include the Trucks because the Receiver could not have practically

considered priorities before needing to step in and take control for the benefit of all creditors. I agree that certain circumstances

may justify finding a higher-ranking creditor liable to a receiver appointed by a general creditor. However, such scenarios are

an exception to the general rule that a receiver cannot subject secured creditors to liability for disbursements or fees.

35 Although 1 have reviewed the circumstances of the Receivership Order and the parties' arguments, I do not think the issue

before the court properly tums on the interpretation of "property" in the Receivership Order. Here, the applications before the

court were to deliver up to MBFS and BHL the Trucks and exclude them from the receivership. That was something expressly

contemplated by paragraph 29 of the Receivership Order and is determinative of these appeals.

Vn. Application Before the Court

36 The Judge did not find, nor did the Receiver or Integris establish in evidence, that the Receiver expended money necessary

for the preservation ofthe Trucks. The Judge ultimately ordered that the Trucks be excluded from the package ofassets auctioned

by the Receiver because the Appellants "had the ability and resources to market the trucks on their own".

37 The Appellants could sell the Trucks, with the consent of the Receiver, on the condition that the proceeds be held in trust.

The real issue before the court was the Receiver's right to indemnity for the costs of the receivership, and whether the Trucks

should be removed from the receivership or be subject to such charges.

38 It is apparent that there are significant differences between a court-appointed receiver and a trustee in bankruptcy. A

receiver does not obtain the debtor's proprietary interest in the collateral: 1231640 Ontario Inc., Re, 2007 ONCA 810 (Ont.

C. A.) at para. 22,27-28. On the other hand, a trustee becomes vested with the property of the bankrupt debtor, which may allow

the trustee to assert a claim that the bankrupt cannot: BIA, s. 71; Giffen, Re, [1998] 1 S.C.R. 91 (S.C.C.).

39 A receiver's right to indemnity may exceptionally extend to the security of secured creditors as was discussed in Robert

F. Kowal Investments Ltd. v. Deeder Electric Ltd. (1975), 59 D.L.R. (3d) 492 (Ont. C.A.) at 496:

[13] Not only is the receiver's right to indemnity restricted to the assets under his control, but it is also confined to the

equity of the partnership in those assets. As a general rule, the receiver of a partnership will have no power to subject the

securitv of secured creditors of the partnership to liability for disbursements made by him. Clark on Receivers, 3rd ed., vol.

2, s. 638, pp. 1070-71, sums up the position regarding general receivers (a general receiver being "a receiver who takes

custody of all the property of an individual or corporation for the purpose not only of preserving it and making it available

to satisfy a judgment of the plaintiff in the case, but also that the assets and property of the defendant may be collected,

administered and distributed to all claimants who may present their claims to the receiver": vol. I, s. 22, p. 25) in this way:

When a court appoints a general receiver of the property of an individual or a corporation, at the instance of a creditor

other than a mortgage lien-holder, part or all of this property may be covered by liens or mortgages. The general

purpose of a general receivership is to preserve and realize the property for the benefit of creditors in general. No

receivership mav be necessary to protect or realize the interests of lienholders. In such cases the mortgagees and

lienholders cannot be deprived of their propertv nor of their property rights and the receivership property cannot as

a rule be used nor the business carried on and operated bv the receiver in such a way as to subject the mortgagees

and lienholders to the charges and expenses of the receivership. A court under such circumstances has no power to

authorize expenses for improving or making additions to the property or carrying on the business of the defendant at

the expense of prior mortgagees or lienholders without the sanction of such mortgagees or lienholders.

[Emphasis added.]
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40 ATovva/was approved and applied by this Court in loc/jjon/ToWmgJ v. Eaton Mechanical Inc. (1984), 55 B.C.L.R.

54 (B.C. C.A.). In Terra Nova Management Ltd. v. Halcyon Health Spa Ltd, 2005 BCSC 1017 (B.C. S.C.), affd 2006 BCCA

458 (B.C. C.A.), Stromberg-Stein J., as she then was, summarized the exceptions to the general rule provided in Kowal:

[30] Although a secured creditor in a priority position may not be bound by a court order granting priority to another

party, as held in Kowal, a creditor in a superior priority position may nevertheless forgo that priority position by some

other means. For example, three exceptions to the general rule that a receiver has no priority for his expenses over a prior

secured creditor were recognized by the Ontario Court of Appeal in Kowal, and by the British Columbia Court of Appeal

in Lochson. The three exceptions as provided in Kowal at 496,497, and 499, respectively, are:

1. If a receiver has been appointed at the request, or with the consent or approval, of the holders of security, the

receiver will be given priority over the security holders;

2. If a receiver has been appointed to preserve and realize assets for the benefit of all interested parties, including

secured creditors, the receiver will be given priority over the secured creditors for charges and expenses properly

incurred by him; and

3. If the receiver has expended money for the necessary preservation or improvement of the property he may be given

priority for such expenditure over secured creditors.

41 In my view the exceptions provided for in Kowal are not engaged here. From the outset of the application, the Appellants

took the position that they wanted no part in the receivership. Prior to the court application, BHL engaged in correspondence

with KPMG in an attempt to have the Receiver give up the property without a court application, The Receiver also had early

notice of MBFS's interest in the Trucks.

42 The most telling circiunstance weighing in favour of excluding the Trucks from the receivership is that the Appellants have

priority over Integris with respect to the Trucks pursuant to their PMSI's. To allow the Trucks to remain imder the receivership

would grant the Receiver, and indirectly Integris who must indemnify the Receiver's losses, priority over the Appellants.

43 By virtue ofthe lease or conditional sale agreements, All-Wood had only possessory interests in the Trucks. The Appellants

retained the proprietary rights. All-Wood had only the right to possess and use the Trucks, on certain terms and conditions as

set out in the agreements. The Receiver could not acquire a greater interest than All-Wood held.

44 The court below focused on a "true lease / financing lease" analysis. The true lease / financing lease dichotomy arises

in the context of the Personal Property and Security Act, R.S.B.C. 1996, c. 359 [PPSA]. Section 55 of the PPSA exempts

Part 5 from transactions referred to in s. 3, which includes a lease for a term of more than one year that does not secure

payment or performance of an obligation (i.e., a true lease). However, Part 5 is irrelevant to the application before the court.

DaimlerChrysler, cited by the Judge, did not involve a receivership but determined whether Part 5 of the PPSA applied to a

particular lease.

45 The true lease/ financing lease analysis is also relevant in a Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

proceeding in that creditors with a true lease are entitled to continuing payments under s. 11.01 (a) while those with a financing

lease are not: Smith Brothers Contracting Ltd.. (1998), 53 B.C.L.R. (3d) 264 (B.C. S.C.).

46 In my view the true lease / financing lease dichotomy is not helpful in the analysis here. Section 243(6) of the BIA

allows a court to direct that a receiver's charges rank ahead of security interests but requires notice to secured creditors. The

Appellants applied for orders directing the Receiver to release the Trucks and exclude the property from the Receivership
Order (the Receiver's fees and borrowing charges). This type of application was expressly contemplated in paragraph 29 of the

Receivership Order, which included these handwritten changes to the Model Receivership Order:

29. Any interested party may apply to this Court to vary or amend this Order on not less than seven (7) clear business

days' notice to the Receiver and to any other party likely to be affected by the order sought or upon such other notice, if
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any, as this Court may order, specifically including an application by any Defendant to authorize the Receiver to release

to any Defendant any Property in its possession or control, and to exclude such Propertyfrom the priorities set out in the

paragraphs 16 and 19 herein.

[Italics denote the handwritten addition to the order.]

47 The Judge concluded the Trucks fell within the scope of the Receivership Order because the Trucks were "property"

and the agreements between All-Wood and the Appellants were financing leases. However, the Judge did not consider whether,

pursuant to paragraph 29 of the Order, the Trucks should be excluded from the priorities set out in paragraphs 16 and 19 despite

being "property". Effectively that is what the applications sought.

48 In my opinion, even if the Trucks fell within the definition of "property" in the Receivership Order, the question ofwhether

the Appellants had superior entitlement under the priority rules of the PPSA was critical to the applications before the court.

The priority rules of the PPSA are designed to achieve commercial certainty and predictability. To keep the Trucks within the

Receivership, and thus subject to the charges of the Receiver, would circumvent the priority rules of the PPSA.

49 Groberman J.A. summarized the goal of the PPSA and its application to third parties in KB A Canada Inc. v. 3S Printers

Inc., 2014 BCCA 117 (B.C. C.A.):

[20] It is well-established that the overriding goal of the PPSA is to provide commercial certainty and predictability to

personal property financing. The statute includes clear rules for registration of financing statements in respect of security

interests and for priorities among secured creditors. Courts have been very reluctant to circumvent or modify the explicit

statutory provisions through the use of extra-statutory principles of common law or equity. The general approach to the

statute is well-described in the first chapter of Ronald C.C. Cuming, Catherine Walsh & Roderick Wood, Personal Property

Security Law, 2d ed. (Toronto: Irwin Law, 2012) at 51:

The PPSA is founded on certain legislative policies that generally inform its interpretation. The most prominent

of these is the advancement of commercial certainty and predictability. This is a primary value in commercial law

generally. Its principal application in the PPSA context takes the form of an appropriate reluctance to countenance

judicial glosses on the statutory rules, especially those dealing with priority.

[27] It is difficult to conceive of a situation in which principles of common law, equitv. or the law merchant will

be applicable to a priorities dispute, because the PPSA deals with priorities comprehensively. In discussing similar

Saskatchewan legislation in Bank of Montreal v. Innovation Credit Union, 2010 SCC 47, the Supreme Court of Canada

said this of the priorities scheme:

[22] The PPSA provides a detailed set of rules for resolving priority disputes between competing security interests;

perfection and various temporal priority rules generally serve as the default priority rules where there is no more

specific rule that governs in a particular circumstance: s. 35(1). While having a security interest gives the secured

creditor an interest which is enforceable both as against the debtor and against third parties, the PPSA recognizes other

stakeholders' interests in collateral by subordinating secured creditors' interests to third parties' interests in various

circumstances. For example, unperfected secured interests are subordinated to the interests of a trustee in bankruptcy

and in certain circumstances to transferees for value without notice: ss. 20(2) and (3) [ss. 20(b) and (c) of the B.C.

Act]. Thus, within the domain of application of the Act. \^qPPSA provides a complete set of priority rules for ranking

the interests of both creditors and third parties in particular propertv.

[Emphasis added.]

50 The clear rules of the PPSA should not be circumvented by the appointment of a receiver, when die exceptions outlined
in Kowal are not met.

WestlavvNext canaoa Copydght iS Thomson Reuters Canada Limited or its licensors (excluding individual court documents), Ail rights reseived.



Integris Credit Union v. Mercedes-Benz Financial Services..., 2016 BOCA 231, 2016...

2016 BCCA231. 2016 CarswellBC1462, [2016] 10 W.W.R. 287^' "

51 Integris submits that in the appropriate circumstances a court may appoint a receiver and grant it priority over other pre

existing charges, such as occurred in Caisse Desjardins des Bois-Francs v. River Rock Financial Canada Corp. ,2013 ONSC

6809 (Ont. S.C.J.).

52 Caisse was an application for the appointment of a receiver over the assets of a debtor. Certain mortgagees argued that

the real property over which they hold security by way of first and second mortgages respectively should be carved out of any

receivership order because "a receiver would do no more than add a layer of expense and procedure to the handling of the real

property, resulting in increased expense but adding nothing of convenience" (para. 17). The mortgagees ranked in priority to

Caisse, the general creditor who sought the appointment. The judge rejected the mortgagees' argument and found that it was

just and convenient that a receiver should be appointed over both the receivables of the corporate debtors and the real property

of the individual debtors.

53 In my view, Caisse does not assist Integris. There the judge applied the analytical framework of Kowal and found an

exception was made out. The particular circumstances of that case justified the order, most notably that (1) the mortgagees

would receive a full return on their interests and (2) the realization of the mortgagees' security would not be subjected to the

costs arising from the other interests;

[22] I see no injustice or prejudice to the mortgagees under such an arrangement: there is no evidence before me that the

real property is worth any less than the $13.5 million put forth by Hubert Belanger. I cannot conceive of any scenario

wherein the receivers' costs or disbursements would compromise a full retum on the mortgagees' interest. The proposed

order contains a limit on the right ofthe receiver to borrow in order to fund the receivership (see paragraph 24 ofAppendix

"A"). To the extent that the receiver conducts itself in a manner similar to a mortgagee in possession, one must assume that

some of its costs in that regard would simply be incurred in the stead of the costs that a mortgagee in possession would

incur or charge. This assurance can be enhanced bv a clause in the order which would serve to ensure that the priority

of a receiver's charge or borrowing charge should rank ahead of the three conventional mortgages onlv to the extent that

those charges relate exclusively to the preservation, maintenance, upkeep or condition of the real property. The proposed

order put forward by the Caisse contains such a clause at paragraph 28. In my view, it is just and convenient that the costs

of the receiver as they pertain to the real property be allocated amongst all creditors. Moreover, this arrangement ensures

that the realization of the mortgagees' security will not be subjected to the operation of the business, matters which are of

no concern to them as mortgagees. On the other hand, it is only reasonable and fair that the receiver be given priority for

expenditures incurred for the necessary preservation and improvement of the property. Where a receiver is appointed for

the benefit of interested parties to ensure that all creditors arc treated fairly and to ensure a fair process to deal with the

assets, there is no good reason why the mortgagee should not have to pay its proportionate share of the receivership costs

[see: JPMorgan Chase Bank N.A. v. VTTC United Tri-Tech Corp (2006), 25 C.B.R. (5^^) 156 (ONSC) at para. 45.

[Emphasis added.]

54 In the present case, we are advised that there are insufficient funds from the Receivership to pay the secured creditors

and the Receiver's costs and disbursements. The situation described in Caisse does not arise.

55 Nor is it appropriate, as Integris argues, to reserve the issues here to a future allocation hearing. As the Appellant's PMSIs

take priority over Integris' GSA, and the Appellants wanted no part of the receivership, in the circumstances here the Trucks

should have been released to the secured creditors at the earliest opportunity.

VUI. Conclusion

56 In my opinion the Trucks should have been excluded from the Receivership in response to the Appellants' applications.

The Trucks should not be subject to the Receiver's charges. It follows that I would allow the appeals.

Neilson J.A.:
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I AGREE.

Bennett J.A.\

I AGREE.

Appeals allowed.
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