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No. VA-H-170498 

Vancouver Registry 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

BETWEEN: 

FORJAY MANAGEMENT LTD. 

PETITIONER 

AND: 

0981478 B.C. LTD, et al. 

RESPONDENTS 

APPLICATION RESPONSE 
FORM 33 ( RULE 8-1(10)) 

Application response of:  625536 B.C. Ltd. (the “application respondent” / “625536”) 

THIS IS A RESPONSE TO the notice of application of the Receiver filed January 26, 2018. 

PART 1:  ORDERS CONSENTED TO 

The application respondent consents to the granting of the orders set out in paragraph 1 of 

Part 1 of the notice of application on the following terms:  

The Receiver be directed to immediately take steps to sell each of the subject strata lots in 

the Development at current market value, free and clear of all financial encumbrances, 

subject to Court approval.  

PART 2:  ORDERS OPPOSED 

The application respondent opposes the granting of the orders set out in NIL paragraphs of Part 1 

of the notice of application. 

09-Feb-18

Vancouver
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PART 3:  ORDERS ON WHICH NO POSITION IS TAKEN 

The application respondent takes no position on the granting of the orders set out in NIL of 

Part 1 of the notice of application. 

PART 4:  FACTUAL BASIS 

Introduction 

1. Unless otherwise defined, the capitalised terms, below, bear the same meanings as in the 

instant notice of application (the “Application”). 

2. In response to the facts set out by the Receiver, 625536 says: 

(a) in reference to para. 22 of Part 2, the conclusion that “the sale of the 40 Subject 

Contracts did not complete because of the [wrongful] actions of 098” is not 

supported by the evidence; 

(b) in reference to para. 24 of Part 2, the assertion that “the 40 Subject Contracts are 

valid and enforceable” has no reasonable basis in fact or law; 

(c) in reference to para. 8 of Part 3, the Receiver has pointed to no evidence to 

support the bald assertion that “[c]ompleting the 40 Subject Contracts in a timely 

manner benefits all parties” – as compared to remarketing the same units at fair 

market value; 

(d) in reference to para. 17 of Part 3 (but see para. 3 of Part 3), the reasons why the 

parties to the 40 Subject Contracts did not take any steps to complete the sales are 

not difficult to discern:  The Development, which was vastly overbudget and far 

behind schedule, did not receive its occupancy permit until August 8, 2017, by 

which point all, or substantially all, of the 40 Subject Contracts had expired;  

(e) in reference to para. 20 of Part 3, none of the alleged breaches of good faith on the 

part of 098, even if they were substantiated, have any bearing on the two central 

questions before this Court:   

(i) Do any of the 40 Subject Contracts remain valid and enforceable, i.e., 

executory?   

(ii) And, in any event, should the Court direct the Receiver to, in one way or 

another, complete the sales to the original purchasers (the “40 

Purchasers”)? 
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3. 625536 says that the answer to both question is, “no”, substantially because: 

(a) all of the 40 Subject Contracts expired and automatically terminated by their own 

terms on November 28, 2016, or, alternatively, on one of several dates thereafter; 

(b) because none of the 40 Subject Contracts remain executory, the only way for the 

Receiver to complete the sales at the same price to the 40 Purchasers would be to 

enter into revival and amending agreements, supported by fresh consideration;   

(c) in light of the undisclosed appraisal-evidence, it does not appear to be seriously 

disputed that reviving and completing the 40 Subject Contracts would be 

improvident and grossly prejudicial to 098’s creditors; 

(d) alternatively, even if some or all of the 40 Subject Contracts were still executory, 

the same financial realities strongly militate against completion and, instead, for a 

wholesale disclaimer and remarketing. 

4. At the end of the day, the primary objective of the instant receivership proceeding is to 

maximise the value of the Development for distribution to 098’s creditors in accordance 

with the priority of their claims.   

5. Accordingly, regardless of whether the 40 Subject Contracts remain executory, the only 

reasonable direction for the Receiver in these circumstances is that found in para. 1(iii) of 

Part 1 of the Application: “immediately take steps to sell each of the subject strata lots in 

the development at market value[,] free and clear of all financial encumbrances, subject 

to Court approval.”  

The Contracts Expire Automatically and Prohibit Property Rights & Parole Agreements 

6. For the purposes of the Application, four provisions of the 40 Subject Contracts (all of 

which are Standard Pre-Sale Contracts) are particularly relevant. 

7. First, clause 1(a) defines the date for the completion of the purchase and sale of the 

individual strata lots as: 

that date set out in a notice to the Purchaser (the “Completion 

Date”) from the Vendor and will be no less than 21 days after the 

Vendor or the Vendor’s Solicitors notifies the Purchaser… that the 

Strata Lot is ready to be occupied.” 

8. Second, clause 1(a) also establishes an outside completion date (called the “Outside 

Date”) of July 31, 2016, after which the contracts automatically expire.  The Outside 
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Date is, however, subject to postponement in an event of force majeure; or may be 

unilaterally extended by 098 once, for up to 120 days as follows (the emphasis is added): 

… If the Completion Date has not occurred by July 31, 2016 (the 

“Outside Date”), then this Agreement will be terminated, the 

Deposit and interest thereon will be returned to the Purchaser and 

the parties will be released from all of their obligations hereunder, 

provided that: 

i. if the Vendor is delayed from completing construction of 

the Strata Lot as a result of earthquake, flood or other act of 

God, fire, explosion or accident, howsoever caused, act of 

any governmental authority, strike, lockout, inability to 

obtain or delay in obtaining labour, supplies, materials or 

equipment, delay or failure by carriers or contractors, 

breakage or other casualty, climactic condition, interference 

of the Purchaser, or any other event of any nature 

whatsoever beyond the reasonable control of the 

Vendor, then the Outside Date will be extended for a 

period equivalent to such period of delay; and 

ii. the Vendor may, at its option, exercisable by notice to the 

Purchaser, in addition to any extension pursuant to Section 

1 (a) and whether or not any delay described in Section 1 

(a) has occurred, elect to extend the Outside Date for up 

to 120 days. 

9. Third, clause 9 is an entire agreement clause, which contains the following provision:  

“No modification or waiver of this Agreement or any portion of this Agreement will be 

effective unless it is in writing and signed by the Vendor and Purchaser.” 

10. Fourth, clause 17 eliminates the creation of any proprietary rights under the contract in 

the following terms:  “This offer and the Agreement which results from its acceptance 

create contractual rights only and not any interest in land.  The Purchaser will acquire an 

interest in land upon completion of the purchase and sale contemplated herein.” 

The 40 Subject Contracts Expired on November 28, 2016 

11. A review of the 40 Subject Contracts, as attached at Exhibit “C” of Affidavit #6 of Mr. 

Mainella, reveals the following: 
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(a) by way of an undated notice of extension delivered to 39 of the 40 Purchasers 

under cover of a letter dated July 29, 2016 (the “1st Notice of Extension”), 098 

purported to exercise its right under clause 1(a) of the Standard Pre-Sale Contract 

to unilaterally extend the Outside Date by 120 days, i.e. to November 28, 2016; 

(b) it is not clear when the 1st Notice of Extension was sent out; in at least one case 

(viz.: SL 11), a notation on the July 29th covering letter indicates that it was 

mailed August 2, 2016, after the original Outside Date; 

(c) in the unique case of SL 18, 098 appears to have mailed out a modified version of 

the July 29th covering letter, which purported to declare an event of force majeure 

under clause 1(a)(i) of the Standard Pre-Sale Contract1 and to extend the Outside 

Date to November 28, 2016; 

(d) by way of an undated notice of extension delivered to all 40 Purchasers (the “2nd 

Notice of Extension”), 098 purported to again unilaterally extend the Outside 

Date to March 31, 2017 “under Section 1(a) of Addendum ‘A’ of your contract”, 

notwithstanding 

(i) there is nothing in clause 1(a)(ii) of the Standard Pre-Sale Contract that 

would purport to give 098 the right to unilaterally extend the Outside Date 

a second time, 

(ii) let alone by a further 123 days (120 days after November 28, 2016 is 

March 28, 2017), and  

(iii) the 2nd Notice of Extension does not purport to declare an event of force 

majeure under clause 1(a)(i) of the Standard Pre-Sale Contract; 

(e) in or around March or April 2017, 098 sent out to all 40 Purchasers an addendum 

that purported to amend the respective contracts by changing the Outside Date to 

May 31, 2017 (the “May 31st Addendum”); 

(f) in the vast majority of cases, the May 31st Addendum was not fully executed by 

both the purchaser and 098 until after March 31, 2017; 

(g) for most of the 40 Purchasers, the May 31st Addendum represented the last 

attempt by 098 to extend the Outside Date; the exceptions are as follows: 

(i) the respective purchasers of SL 5 and 27 received a “Notice of Extension” 

dated May 31, 2017, which purported, under the authority of “Section 

1(a)(ii) of Addendum ‘A’ of your contract” to extend the Outside Date to 

July 15, 2017 (the 3rd Notice of Extension”), 

(ii) the respective purchasers of SL 7, 30, 38 and 72, received a “Notice of 

Extension” dated July 14, 2017, which purported, under the authority of 

                                                 
1 There is no evidence of an event of force majeure having occurred at any material time, let alone in July 2016. 
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“Section 1(a)(ii) of Addendum ‘A’ of your contract” to extend the Outside 

Date to August 31, 2017 (the 4th Notice of Extension”), and 

(iii) the respective purchasers of SL 15 and 19 received both the 3rd Notice of 

Extension and the 4th Notice of Extension; 

(h) given that Langley did not grant occupancy until August 8, 2017, the earliest 098 

could have set the Completion Date (i.e., in accordance with clause 1(a) of the 

Standard Pre-Sale Contract) was August 31, 2017, which is 21 clear days (i.e., 

“no less than 21 days”) after August 8, 2017; 

(i) affidavit evidence from Patricia Lynn Cowan suggests that 098 did not deliver 

notices of occupancy until August 9, 2017 at the earliest. 

Completing the 40 Subject Contracts Would be Improvident & Prejudicial to Creditors 

12. At paragraph 2 of Part 3 of the Application, the Receiver acknowledges that if all of the 

40 Subject Contracts were “disclaimed and the units resold, based on the Appraisal there 

is no issue more monies would be generated compared to if the 40 Subject Contracts 

were completed.” 

13. The following table illustrates what the 40 units in question would be worth if they were 

sold for 20%, 25%, 30% or 35% more than called for under the 40 Subject Contracts: 

 

 

Contract Price 20% Lift 25% Lift 30% Lift 35% Lift 
Value of 40 

Units $11,870,995.00 $14,245,194.00 $14,838,743.75 $15,432,293.50 $18,518,752.20 

 
Total Increase $2,374,199.00 $2,967,748.75 $3,561,298.50 $4,273,558.20 

 

14. If the 40 units in question were remarketed, it is anticipated that they would sell within a 

reasonably short period of time, thereby minimising any additional debt-servicing costs 

associated with the termination of the 40 Subject Contracts. 
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PART 5:  LEGAL BASIS 

1.  There Is No Need for the Receiver to Disclaim the 40 Subject Contracts  

1. The Receiver’s submissions regarding the tension between the accepted power of a court-

appointed receiver to disclaim a pre-existing contract and the need to preserve the 

goodwill of the company (at paragraphs 9 to 11 of Part 3) are misplaced. 

2. There is no need for the Receiver to have concerns about the possible effect on the 

goodwill of 098 from an order disclaiming the 40 Subject Contracts, as these agreements 

long ago expired and are no longer executory.  Put simply, there is nothing to disclaim. 

3. At paragraphs 9 and 11 of Part 3, the Receiver relies on New Skeena Forest Products 

Inc., Re v. Don Hull & Sons Contracting Ltd. for the proposition that a receiver “is not 

bound by existing contracts made by the Debtor”. 

2005 BCCA 154 [New Skeena] 

4. The issue before the court in New Skeena was narrower, viz: whether the Forest Act and 

regulations imposed an “ongoing statutory duty on the part of New Skeena to enter into 

replaceable contracts unless the contractor is terminated for cause”. 

New Skeena at para. 9 

5. In affirming the judgment of Brenner C.J.S.C. that no such duty existed, the court 

adverted to the uncontroversial proposition that New Skeena’s receiver-manager was 

entitled to disclaim “executory contracts”2 and apply to court to approve a better offer. 

See New Skeena at paras. 7, and 17 to 18 

6. A contract is said to be executory if anything remains to be done under it by any party, 

although under some definitions there is an added requirement that the remaining 

obligations must go to the root of the contract, such that a failure in performance by one 

party “would constitute a material breach excusing the performance of the other”. 

See West Bay SonShip Yachts Ltd. (Re), 2009 BCCA 31 at paras. 30 to 31 

                                                 
2  In that case, ongoing and renewable contracts with logging companies for the harvesting of timber on lands over 

which the debtor, New Skeena, had a tree-farm licence. 
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7. In the case at bar, the 40 Subject Contracts expired on November 28, 2016, when the 

extended Outside Date authorised by clause 1(a)(i) of the Standard Pre-Sale Contracts, 

and established by the 1st Notice of Extension, came and went without the sales (or 

construction for that matter) being completed. 

8. Each of the 40 Subject Contracts thus automatically “terminated” (i.e., were rescinded) 

pursuant to clause 1(a), and neither party had any further obligations or rights under the 

agreements (making restitutio in integrum aside). 

9. Even if the Standard Pre-Sale Contract permitted multiple, unilateral extensions of the 

Outside Date by 098, which it does not, from November 29, 2016 onwards the parties to 

the various 40 Subject Contracts were not competent to extend the Outside Date absent 

an amending agreement supported by fresh consideration.   

10. The 2nd Notice of Extension was therefore a nullity.  The May 31st Addendum, and the 3rd 

Notice of Extension and 4th Notice of Extension were similarly defective. 

11. Further, there is no goodwill to maintain for 098, as there is a massive shortfall and the 

corporate debtor is a specific purpose entity in the real estate development context. 

See bcIMC Construction Fund Corporation v. Chandler Homer Street Ventures Ltd.,  

2008 BCSC 897 at para. 62 [bcIMC] 

12. In summary, because none of the 40 Standard Contracts are specifically enforceable, the 

Standard Pre-Sale Contract creates no interests in land and there is no goodwill to 

maintain for 098, there is simply no reasonable basis in law to justify reviving the 40 

Subject Contracts. 

See generally bcIMC at paras. 63 to 70 (the status of a potential purchaser as having an equitable 

interest is contingent upon the contract being specifically enforceable) 

2. Reviving the 40 Subject Contracts Would Amount to an Improvident Realisation 

13. Further, or in the alternative, there is nothing on the facts of this case that would warrant 

reviving the 40 Subject Contracts.  To do so would be improvident and grossly 

prejudicial to 098’s creditors. 
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14. In Royal Bank of Canada v. Soundair Corp., the majority of the Ontario Court of Appeal 

set out the Court’s duties when assessing whether a receiver who conducted a sale has 

acted properly: 

(a) it should consider whether the receiver has made a sufficient effort to get the best 

price and has not acted improvidently; 

(b) it should consider the interests of all parties; 

(c) it should consider the efficacy and integrity of the process by which offers are 

obtained; and 

(d) it should consider whether there has been unfairness in the working out of the 

process. 

1991 CanLII 2727 (ON CA) at 8 to 9 [Soundair] 

15. The first factor has been described as the duty to “not to obtain the best possible price but 

to do everything reasonably possible with a view to getting the best possible price.” 

Greyvest Leasing Inc. v. Merkur, [1994] O.J. No. 2465 (S.C.) at para. 45 

16. Regarding the parties’ interests, in Soundair Galligan J.A. affirmed (at 16) the “well 

established” principle that “the primary interest is that of the creditors of the debtor.”   

17. In the case at bar, the first and second of the Soundair-factors are squarely in issue. 

18. All the available evidence leads inexorably to the conclusion that 098’s creditors are 

facing a massive shortfall and, collectively, stand to lose millions.  The deposits paid by 

each of the 40 Purchasers, on the other hand, are fully secured.  

See First Report at paras. 70 to 71 

19. The Receiver has appraisal evidence which indicates that the fair market value of the 40 

units in question now exceeds their value under the 40 Standard Contracts. 

20. In these circumstances, the Receiver’s proposal to complete the sales to the 40 Purchasers 

would amount to an abdication of his duty to obtain the best possible price for 098’s 

assets, and amount to a commercially improvident realisation. 

21. And whilst the interests of the creditors are not “not the only or overriding consideration” 

(Soundair at 16), the Receiver cites no authority for the proposition that parties to a pre-
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existing contract (i.e., one negotiated with the debtor rather than with the receiver) are a 

class of persons whose interests ought to be given much if any weight in these 

circumstances. 

3.  Even if Disclaimer Were Required, It Is Justified in All the Circumstances 

22. In the alternative, if any of the 40 Standard Contracts should remain executory, the 

Receiver ought to be directed to declaim the same and resell the subject strata lots at 

current market value, free and clear of all financial encumbrances. 

23. The same financial realities canvassed, above, overwhelmingly favour a wholesale 

disclaimer and remarketing of the subject units.  Completing the sales to the 40 

Purchasers would be improvident and improperly favour their interests over those of 

098’s secured and unsecured creditors. 

PART 6:  MATERIAL TO BE RELIED ON 

1. The pleadings and process filed in this proceeding. 

The application respondent estimates that the application will take 5 days. 

 The application respondent has filed in this proceeding a document that contains 

the application respondent's address for service. 

 

Date:  9 February 2018  

SHIELDS HARNEY 
(Per Jeremy E. Shragge) 

Lawyer for 625536 B.C. Ltd. 

Name and address of lawyer: 

SHIELDS HARNEY 
Barristers & Solicitors 

Suite 490-1177 West Hastings Street 

Vancouver, B.C. V6E 2K3 

Attn:  Jeremy E. Shragge/ll/133152 


