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NO. S-212628
VANCOUVER REGISTRY

IN THE SUPREME COURT OF BRITISH COLUMBIA

BETWEEN:

ROLAND FRIEDRICH KRUGER, ROLAND KRUGER FAMILY TRUST,
HAGEN KRUGER, AND HAGEN KRUGER FAMILY TRUST

PETITIONERS

AND:

WILD GOOSE VINTNERS INC., DUKE HOLDINGS LTD., BANK OF MONTREAL 
and KUBOTA CANADA LTD.

RESPONDENTS

APPLICATION RESPONSE

Application Response of: Bank of Montreal, (the “Application Respondent”)

THIS IS A RESPONSE TO the Notice of Application of The Bowra Group Inc., Receiver of 

Wild Goose Vintners Inc. (the “Receiver”) filed June 8, 2021.

Part 1: ORDERS CONSENTED TO

The Application Respondent consents to the granting of the orders set out in the following 

paragraphs of Part 1 of the Notice of Application on the following terms: All

Part 2: ORDERS OPPOSED

The Application Respondent opposes the granting of the orders set out in paragraphs: Nil

Part 3: ORDERS ON WHICH NO POSITION IS TAKEN

The Application Respondent takes no position on the granting of the orders set out in paragraphs: 

Nil. 

23-Jun-21

Vancouver
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Part 4: FACTUAL BASIS

1. On or about August 15, 2019, the Bank established certain credit facilities (the 

“Credit Facilities”) with:

(a) the Respondent, Wild Goose Vintners Inc. (“Wild Goose”), pursuant to a 

Letter of Agreement dated August 15, 2019 (the “Wild Goose LOA”); and

(b) Portliving Farms Wineries Limited Partnership (“Wineries LP”, and 

together with Wild Goose, the “Borrowers”), pursuant to a Letter of 

Agreement dated August 15, 2019 (the “Wineries LP LOA”, and together 

with the Wild Goose LOA, the “Credit Agreements”);

in relation to the Wild Goose Winery (the “Winery”) located in the B.C. Okanagan. 

2. The credit facilities (the “Credit Facilities”) provided by the Bank to the 

Borrowers pursuant to the Credit Agreements are as follows:

(a) a revolving margined operating loan (the “Operating Line”) issued to 

Wild Goose, with a maximum authorized limit of $1,000,000, or such 

lower margined limit in effect from time to time;

(b) a non-revolving demand loan issued to Wild Goose, with an authorized 

limit of $500,000; 

(c) a MasterCard facility issued to Wild Goose, in the authorized amount of 

$50,000; and

(d) a non-revolving demand loan issued to Wineries LP, with an authorized 

limit of $5,643,750.

The First Affidavit of Gus Efstratoudakis at paragraphs 3 – 4.

3. The authorized limit of the Operating Line was $1,000,000, or such lower 

margined limit (the “Margin Limit”) based on inventory and accounts receivable as 

particularized in the Wild Goose LOA. The reporting periods for the semi-annual margin 
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calculation used to set the Margin Limit was adjusted in July, 2020, with notice to the 

Borrowers, to the semi-annual periods ending June and December of each year. 

4. As security for the Credit Facilities, the Borrowers each granted to the Bank, 

among other things, general security agreements, and Wild Goose granted to the Bank an all-

indebtedness mortgage in the principal amount of $7,525,000 over the real property of the 

Winery (the “Winery Lands”).

5. Due to the Bank’s concerns resulting from an unauthorized subsequent mortgage 

registered on the Winery Lands in favour of Scheming Investments Ltd. (subsequently assigned 

to the Respondent, Duke Holdings Ltd.), as well as the Borrowers’ failure to make their first 

payment pursuant to a Vendor Takeback Note (the “VTB Note”) in favour of the Petitioners in 

these proceedings, the Borrowers’ accounts with the Bank were transferred to the Bank’s Special 

Accounts Management Unit (“SAMU”) effective August 21, 2020. The principal of the 

Borrowers, Macario Reyes (“Tobi”) and his colleagues (the “Portliving Team”) were advised of 

this transfer on August 6, 2020. 

6. As a result of the Bank’s concerns regarding the Borrowers, including asset 

leverage and resulting debt service ability, together with the Borrowers’ default under the Credit 

Agreements by virtue of, among other things, delinquent financial reporting and incurring further 

mortgage debt without the Bank’s consent, the Bank, at the Borrowers’ request, entered into a 

forbearance agreement with the Borrowers dated for reference October 15, 2020 (the 

“Forbearance Agreement”).

The First Affidavit of Gus Efstratoudakis at paragraph 9.

7. Pursuant to the Forbearance Agreement, the Bank agreed to continue providing 

the Credit Facilities to the Borrowers and to forbear from taking steps to enforce the Bank’s 

security and recovery of the amounts due and owing to the Bank under the Credit Facilities until 

January 31, 2021, so that the Borrowers could address the above-noted concerns and defaults 

under the Credit Agreements. 

The First Affidavit of Gus Efstratoudakis at paragraph 10.
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8. As noted in the First Affidavit of Roland Kruger made March 15, 2021 and filed 

in the proceedings herein, on December 1, 2020, the aggregate sum of $800,000 was withdrawn 

from the Operating Line (the “Unauthorized Withdrawal”) by or at the direction of Tobi, outside 

the ordinary course of business for purposes other than the Winery’s operating needs and in 

breach of the Wild Goose LOA.

9. On January 31, 2021, the forbearance period in the Forbearance Agreement (the 

“Forbearance Period”) expired and was not extended.

10. In late January, 2020, Wild Goose submitted its margin report for the semi-annual 

period ending December, 2021 (the “December Margin Report”). 

The First Affidavit of Gus Efstratoudakis at paragraph 13.

11. On February 2, 2021, the Bank advised Tobi and the Portliving Team that the 

December Margin Report had been received from Wild Goose and based on that report, the 

available credit on the Operating Line was $658,000. The Bank further advised Tobi and the 

Portliving Team that Wild Goose was currently in excess of this limit by approximately 

$226,000 as the current balance then outstanding was almost $884,000. 

The First Affidavit of Gus Efstratoudakis at paragraphs 14.

12. In response to the foregoing, Rob Ingram (“Mr. Ingram”), on behalf of Wild 

Goose, requested that the Bank provide a “bulge” to the Operating Line but the Bank was not 

prepared to accommodate this request without an acceptable plan to deal with the Bank’s 

concerns and ongoing defaults by Wild Goose. No such plan was received by the Bank and the 

Operating Line excess was never covered. 

13. The Bank did not extend the Forbearance Period for the following reasons: 

(a) the Borrowers’ failure to deposit the full amount of the Unauthorized 

Withdrawal into the Operating Line; 

(b) the Borrowers’ failure to pay amounts due and owing under the VTB 

Note;
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(c) the Borrowers’ past due financial reporting obligations to the Bank; and 

(d) the Borrowers exceeding the $658,000 Margin Limit with respect to the 

Operating Line. 

The First Affidavit of Gus Efstratoudakis at paragraphs 15 – 16.

14. On February 11, 2021, Mr. Ingram advised the Bank of the Borrowers’ potential 

refinancing arrangement with Royal Bank of Canada. The Bank advised Mr. Ingram that the 

Bank wished to be paid out in full, and that if Wild Goose provided the Bank with a copy of the 

refinancing discussion paper (the “RBC Discussion Paper”) and covered the Operating Line 

excess, then the Bank would consider a short extension to the Forbearance Period. Mr. Ingram 

did not provide me with the RBC Discussion Paper nor was the Operating Line excess covered.

The First Affidavit of Gus Efstratoudakis at paragraphs 17.

15. On April 28, 2021, Mr. Ingram advised the Bank that Tobi and the Portliving 

Team continued to seek refinancing with Royal Bank of Canada as well as with Business 

Development Bank of Canada. Mr. Ingram was advised once again that the Bank’s desire is to be 

paid out in full, and that the Bank had yet to see any discussion papers, term sheets or 

commitment letters with respect to such refinancing. 

The First Affidavit of Gus Efstratoudakis at paragraph 18.

16. Since the Borrowers’ accounts were taken over by SAMU in August 2020, Tobi 

and the Portliving Team have repeatedly advised the Bank of various scenarios where equity or 

debt financing would be arranged to refinance the Winery. None of these scenarios have 

materialized.

17. Tobi, as well as various Portliving companies under his control, are involved in 

various proceedings in this Honourable Court.

The First Affidavit of Cindy Curran.

18. Given the multiplicity of these proceedings, in addition to the Borrowers’ inability 

to obtain refinancing over the past number of months, the Bank has lost confidence in Tobi and 

the Portliving Team to obtain refinancing. 
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The First Affidavit of Gus Efstratoudakis at paragraph 20.

19. Notwithstanding that the Forbearance Period expired January 31, 2021, the Bank 

did not commence its own proceedings to appoint a receiver given these proceedings were 

initiated on March 18, 2021. Accordingly, in order to avoid multiple security enforcement 

proceedings, the Bank has relied on the appointment of the Receiver as court-appointed receiver, 

and the sales process undertaken by the Receiver. 

Part 5: LEGAL BASIS

20. The Bank supports the sale (the “Sale”) proposed by the Receiver. The Bank 

relies on the principles set out Royal Bank of Canada v. Soundair Corp. (“Soundair”). The

factors to be considered in deciding whether a bid before the Court should be approved are:

(a) whether the receiver has made a sufficient effort to get the price and has 

not acted improvidently;

(b) the interests of all parties;

(c) the efficacy and integrity of the process by which the offers are obtained; 

and 

(d) whether there has been unfairness in the working out of the process. 

Royal Bank of Canada v. Soundair Corp., 1991 CanLII 2727 (ON CA).

21. As further stated in Soundair, it is well established that the primary concern of a 

receiver is the interest of the creditors of the debtor, but other persons’ interests require 

consideration as well. This may include the interests of a purchaser who has negotiated an 

agreement with a Court appointed receiver. 

Royal Bank of Canada v. Soundair Corp., 1991 CanLII 2727 (ON CA).

22. The Bank and the Petitioners in these proceedings support the Sale, as it 

represents the base case scenario for secured creditors to be paid out in full, with some potential

equity leftover. As pleaded in the Application Response for the Petitioners, interest continues to 

accrue on account of the amounts owing to the secured creditors of Wild Goose, and the 

prospects for recovery diminish significantly if the Sale not approved or delayed.
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23. The interests of Wild Goose’s creditors outweigh the interests of Wild Goose and 

its right to redeem in the present circumstances. Wild Goose failed to redeem the Petitioners’ 

mortgage by the bid deadline of May 31, 2021 and the Winery’s operations and value are now at 

risk as noted in the various affidavits of Roland Kruger and the Receiver’s Report.

24. To avoid a multiplicity of receivership proceeds, the Bank relied on the herein 

proceedings as opposed to bringing its own. If Wild Goose is permitted to redeem the Petitioners 

security, the Winery is at risk of peril, as Roland Kruger will no longer oversee the operations of 

the Winery. This severely and negatively prejudices both the Bank, and Wild Goose’s second 

secured creditor, DuKe Holdings Ltd. 

25. In B&M Handelman Investments Limited v. Mass Properties Inc.(“Handelman”), 

the Ontario Superior Court of Justice held that:

A mockery would be made of the practice and procedures relating to 
receivership sales if redemption were permitted at this stage of the 
proceedings. A receiver would spend time and money securing an 
agreement of purchase and sale that was, as is common place, subject to 
Court approval, and for the benefit of all stakeholders, only for there to be 
a redemption by a mortgagee at the last minute. This could act as a 
potential chill on securing the best offer to the overall detriment of 
stakeholders. [emphasis added]

B&M Handelman Investments Limited v. Mass Properties Inc., 2009 CanLII 

37930 (ON SC) at para 22. 

26. The Ontario Superior Court of Justice further considered Handelman in a 

receivership motion for three large condominium projects in 2020. With resect to Handelman, 

the Court held that:

In Handelman, the Receiver had already run a bid process, had selected a 
purchaser and was moving to approve the purchase. Different 
considerations arise at that late a stage. Allowing debtors to redeem 
property on the sale approval motion would discourage potential 
purchasers from submitting bids in the first place and threaten the utility of 
the receivership process more generally. Here the debtor is seeking to 
redeem before a SISP is approved
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BCIMC Construction Fund Corporation et al. v. The Clover on Yonge Inc., 

2020 ONSC 3659, at para 36.

27. In DC v Marlwood Golf & Country Club, an application by a receiver to approve 

a transaction of a golf course property was opposed by the first mortgagee of that property, who 

wished to redeem the first mortgage. The Ontario Superior Court of Justice held that in that case, 

the sales process was properly run, and redemption of the mortgage by the first mortgage would 

interfere with the “integrity of that process”.

BDC v Marlwood Golf & Country Club, 2015 ONSC 3909 (CanLII) at para 27.

28. The Bank submits that maintaining the integrity of the sales process ought to 

outweigh any right of redemption. As in the cases above, the Receiver has already completed the 

Sales and Investment Solicitation Process, and a purchaser has been selected, subject to Court 

approval.

29. Further, as was the case in Handelman, the Receiver spent time and money to 

secure a sale that benefits all stakeholders. Allowing Wild Goose at this late stage, to stop the 

Sale, despite not opposing these receivership proceedings at any earlier stage, and despite the 

approval of the Sale by Wild Goose’s creditors sends the wrong message to prospective bidders 

in receivership proceedings where such prospective bidders have made offers in good faith. 

30. The Bank further submits that Wild Goose is conflating its equitable right of 

redemption in the land with the test for sales in receivership proceedings. Wild Goose unduly 

focuses on the sanctity of the right of redemption, and cities various foreclosure cases with 

respect to same. In this case, these are receivership proceedings of an operating business as 

opposed to a mortgage foreclosure proceeding involving only land. 

Part 6: MATERIAL TO BE RELIED ON

31. The Receiver’s First Report filed June 8, 2021.

32. The First Affidavit of Cindy Curran made June 22, 2021. 

33. The First Affidavit of Gus Efstratoudakis made June 23, 2021
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34. The materials filed in the herein proceedings.

The Application Respondent estimates that the application will take two (2) hours.

The Application Respondent has filed in this proceeding a document that 
contains the Application Respondent’s address for service.

The Application Respondent has not filed in this proceeding a document
that contains an address for service. The Application Respondent’s 
ADDRESS FOR SERVICE is: c/o Lawson Lundell LLP, 1600 – 925 West 
Georgia Street, Vancouver, British Columbia V6C 3L2
(Attention: Bryan Gibbons/Noor Mann).

Fax number for delivery is: N/A

Email address for delivery is:  bgibbons@lawsonlundell.com;  

Dated at the City of Vancouver, in the Province of British Columbia, this 23 day of June. 2021.

Lawson Lundell LLP
Solicitors for the Application 
Respondent, Bank of Montreal

This Application Response is filed the law firm of Lawson Lundell LLP, whose place of business 
and address for delivery is 1600 – 925 West Georgia Street, Vancouver, British Columbia, V6C 
3L2, e-mail address: bgibbons@lawsonlundell.com; telephone number: 604-685-3456.

Pursuant to COVID-19 Notice 28 – all application responses must include an email address and 
telephone number where the registry can contact you to confirm telephone conferencing 
information.


